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P^     8,  note  (d).     As  to  the  necessity  of  naming  both  parties  in  an  agreement 

under  the  Stat,  of  Frauds,  see  Vandenbergh  v.  Spooner^ 
L.  R,  1  Exch.  316,  and  as  to  the  position  of  the  signa- 
ture, Caion  y.  Catoriy  L.  R  2  K  &  I.  App.  127. 
4,  line  13  from  bottom.     See  addenda  to  p.  830. 
24,  note  (a),  and  p.  28,  note  (d).     See  also  p.  525,  note. 
32,  note.     Options  were  abolished  (it  is  understood  accidentally)  by  the 

Cathedral  Reform  Act,  1840,  8  ft  4  Vict.  c.  113,  s.  42. 
„      35,  note  (d),  belongs  to  p.  36. 

„      40,  note  (d),  and  p.  41.     Bennett  y.  GretU  Western  Bailway  Co.f  1  New 

Rep.  20,  was  reyersed  on  appeal  in  the  House  of  Lords, 
L.  R.  2  £.  &  I.  Ap.  Ca.  27,  and  the  note  in  the  text  re- 
quires qualification.  Everything,  except  the  surface  used 
for  agricultural  purposes,  is  mineral  within  a  reservation 
of  *' minerals  "  on  a  sale  of  land  to  a  public  company. 
Midland  Railway  Co,  y.  Checkley^  L.  R.  4  £q.  25;  and 
a  public  company  purchasing  under  statutory  powers 
acquires  no  right  to  vertical  or  lateral  support^  unless  it 
makes  compensation  for  the  minerals,  Bennett  v.  Oreai 
Western  Railway  Co,^  on  appeal,  supra. 
47,  48,  and  53,  notes.  See  also  the  notes,  p.  477  and  486. 
80,  note.     The  Court  of  Chancery  can  now  order  a  sale  in  a  partition  suit 

under  the  Partition  Act,  1868. 
88,  note.    The  subject  of  this  note  is  treated  of  fully  in  Part  II.  of  this 
f  volume. 

108,  line  12.     Dele  "and  thereby." 

114,  line  13.    In  cases  not  within  Malins*  Act^  a  married  woman^s  power 
I  to  dispose  by  an  acknowledged  deed  of  her  reversionary 

I  interest  in  the  proceeds  of  a  sale  of  real  estate,  or  in 

■  money  charged  on  real  estate,  ceases  as  soon  as  the  land 

;  has  been  conyerted,   or  the  money  raised;    and  her 

interest  in  possession  in  the  proceeds  of  land  directed 
to  be  sold  cannot,  prior  to  an  actual  sale,  be  disposed  of 
without  an  acknowledged  deed,  although,  if  the  sale 
were  made,  the  husband  would  receiye  the  money, 
Franks  v.  Bollans,  L.  R.  3  C.  A.  717. 
»i  114,  last  line  but  6,  after  *'  separate  use  "  add  "  or  be  settled  to  her  separate 
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use  only  daring  coverture,  HarvckeU  y.  Briscoe,  22  Bear. 
496." 
Page  115,  line  7.     Add  reference  to  HanckeU  v.  Briscoe. 

„    140,  note.     See  Phillips  on  Copyright. 

„    175.    Attestation  by  two  witnesses  is  sufficient  for  the  execution  of  any 

power  by  deed,  22  ft  23  Vict.  c.  85,  s.  12. 

,y    188,  line  8.    See  p.  218,  note,  and  addenda,  infra,  referring  thereto. 

,,    206  and  210,  note  (a).     It  will  be  borne  in  mind  that  where  a  vendor  seised 

in  fee  has  married  since  January  1,  1834,  his  wife  is  not 
a  necessary  or  proper  party  to  his  conveyance. 

f,  218,  note.  The  power  of  a  married  woman  to  dispose  by  an  unacknow- 
ledged instrument  inter  vitfoa,  or  by  will,  of  her  whole 
equitable  interest  in  real  estate  belonging  to  her  for  her 
separate  use,  without  restraint  on  alienation,  is  now 
established,  Taylor  r.  Meads,  5  N.  R.  848 ;  84  L.  J. 
Ch.  203;  11  Jur.  N.  S.  166;  BaU  y.  Waterkause, 
6  K.  R  20 ;  11  Jur.  K.  8.  361 ;  Lewin  on  Trusts,  552, 
5th  edition.  But  her  power,  while  covert,  extends 
only  to  the  equitable  interest ;  the  trustee,  if  there  be 
one,  or  her  heir  after  her  death,  must  convey  the  legal 
estate.  See  the  cases  above  cited  ;  Eippon  v.  Datoding, 
Amb.  565. 

,»    221,  line  15.    After  "of  which  he  is  seised**  add  "except  for  an  estate 

tail" 

„    229,  hist  line  but  4.     Dele  "for  life  and." 

jf    248,  note.    See  Addenda,  supra,  referring  to  p.  218. 

„    249,  note  {h).    In  Cottrtll  v.  CoUrell,  L.  R.  2  Eq.  880,  where  a  sale  was 

made  in  execution  of  a  trust  for  sale  and  division  of 
the  proceeds,  Stuart,  Y.C,  held  that  the  beneficiaries 
could  not  be  required  to  covenant  for  title,  notwith- 
standing the  admitted  practice  of  conveyancers  to  the 
contrary.  In  Sari  Pouletl  v.  Hood,  L.  R.  5  Eq.  115, 
on  a  sale  under  a  power  by  the  direction  of  the  life 
tenant,  and  with  the  sanction  of  the  court,  Lord 
Romilly,  M.R.,  held  that  the  life  tenant  must  cove- 
nant for  title.  The  distinction  in  principle  between 
the  two  cases  is  not  obvious. 
„    259,  note.    Where  a  person  has  been  appointed  to  convey  under  the  Trustee 

Act,  1850,  it  is  understood  to  be  the  practice  of  the  Court 
to  name  him  as  a  party,  and  to  recite  the  order  appointing 
him,  but  not  to  make  him  enter  into  any  covenant.  The 
following  form  has  been  used  : — "  This  Indenture  made, 
&c.,  between  A.  6.,  acting  and  concurring  herein  for  and 
in  the  place  of  X.  Y.,  an  infant  under  the  age  of  twenty- 
one  years,  under  and  by  virtue  of  the  order  in  that  behalf 
hereinafter  recited.*'  As  to  the  practice  in  similar  cases 
under  1  WilL  4,  c.  60,  s.  8,  see  ExparU  Foley,  8  Sim. 
895. 

„    261,  line  7,  for  "  p.  200,"  read  "  p.  246." 
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Page  283.    The  leieranoe  to  Cone  Free,  should  be  p.  85,  7th  ed. 

„    285,  note  (b).     See  CalveH  r.  Sebright,  15  Bear.  159. 

„    289,  first  line  of  note,  after  "limited  to  it,"  insert  "who  was  alire  on  or 

after  13th  May,  1853.*'  A  simple  certificate  from  the 
Inland  Revenae  Office  discharges  a  purchaser  from 
liability  to  succession  duty  in  respect  of  land  agreed  to 
be  bought  {Earl  Howe  y.  £arl  of  UchfiM,  L.  R.  1  £q. 
641  ;  2  C.  A.  155). 

294,  line  21,  for  "p.  76,"  read  "p.  540." 

295,  line  7  from  bottom.     The  legal  estate  may  be  limited  to  such  oses  as 

the  mortgagee  shall  appoint,  and  in  default  to  a  trustee 
for  the  mortgagee :  the  same  plan  may  be  adopted  where 
a  mortgagee  for  a  term  buys  the  reversion,  and  wishes  to 
keep  the  term  on  foot 

,,    299,  note.     The  subject  of  this  note  is  fully  discussed  in  Part  II.  of  this 

vol.,  pp.  984  et  seq. 

„    230,  last  line  but  one,  add  "  where  the  vendor  is  not  the  incumbent" 

,,    S30,  line  20.     A  heriot  is  due  only  on  the  death  of  a  tenant  solely  seised, 

and  therefore  it  is  often  desirable  to  take  the  surrender 
of  copyholds,  and  the  conveyance  of  heritable  freeholds 
(supra,  p.  4),  to  trustees  for  the  purchaser,  and  to  keep 
up  the  joint  tenancy ;  Trin,  Coll.  v.  Brown^  1  Vem.  441 ; 
Wirly  V.  Pemberton.  2  Eq.  Ca,  Abr.  279,  pi.  1. 

„    340,  line  10.     The  Copyhold  Acts  are  15  ft  16  Vict  c.  51 ;  and  21  and  22 

Vict.  c.  94  :  the  latter  Act  repealed  16  &  17  Vict.  c.  57. 
See  Cuddon  on  the  Acts.  On  enfranchisement  under 
the  Acts  a  re-grant  of  commonage,  and  covenants  by  the 
lord,  either  for  title  or  for  production  of  title  deeds  or 
of  court  rolls,  are  unnecessary  ;  see  15  &  16  Yict  sa. 
20,  45,  and  £err  v.  Pawson,  25  Beav.  394.  Enfran- 
chised copyholds  come  within  the  operation  of  the 
Dower  Act  whatever  may  have  been  the  custom  as  to 
freebench ;  Dunn  v.  Oreen,  3  P.  Wms.  9 ;  ChaJloner  v. 
Murhall,  2  Yes.  J.  524;  Frank  v.  Mainwaring,  2 
Beav.  123;  Allen  v.  Allen,  1  Con.  &  L.  430 ;  2  Dr.  k 
W.  828. 

„   360,  last  line  but  2.    The  reference  should  be  to  Free  LXXYII. 

„    366,  note  (e).     See  supra,  225,  note  (a).     In  an  assignment  of  a  lease  to 

joint  tenants  they  can,  it  is  conceived,  be  required  to 
covenant  jointly  but  not  severally. 
370,  line  13.     The  reference  should  be  to  Prec.  LXXYL 
406.     At  the  present  day  in  Conveyances  on  Sale  of  a  Charity  Estate  the 

recitals  in  the  text  are  usually  superseded  by  recitals 
only  of  the  order  of  the  Commissioners  authorising  the 
sale,  and  of  the  subsequent  proceedings.  The  Trustees 
should  covenant  for  production  of  deeds  as  in  Prec 
LXXYII.,  p.  544. 

„    414,  note.     The  precautions  to  be  observed  by  a  second  mortgagee  in  con* 

sequence  of  the  equitable  doctrine  of  the  consolidation 
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of  charges  by  one  mortgagor  to  one  mortgagee  (see  Part 
II.,  p.  837),  apply  eqnally  to  tiie  purchaser  of  lui  equity 
of  redemption. 
Page  417,  line  2.    After  ''  accrue  due  for  the  same,"  insert  "  as  and  when  pay- 
ment thereof  respectively  shall  be  lawfully  demanded  by 
him  or  them  ; "  or  qualify  the  absolute  coyenant  to  pay 
by  a  proviso  similar  to  that,  p.  520,  pL  18,  unless  (con- 
trary to  the  usual  understanding)  it  is  intended  that  the 
vendor  shall  be  able  to  compel  the  purchaser  to  pay  off 
the  mortgage  at  any  moment.    See  p.  520,  n.  (a),  and 
Haynea  v.  NayUr,  2  Weekly  N.,  208. 
422,  line  26.     Read  "  by  them  the  said  A.  B.  and  C.  B.,  or  one  of  them." 
425,  note.     As  to  surface  owner*s  right  to  support  except  in  the  case  of 

public  companies,  see  DugdaXe  v.  Robertaon^  8  K.  ft  J. 
695  ;   Pr<md  v.  Bates,  6  N.  R.  92,  84  L.  J.  Ch.  406 ; 
Wakefield  v.  Duke  of  BuccleugJi,  L.  R.  4  £q.  618. 
488,  note.    As  to  mine- owner's  remedies  against  trespassers,  see,  in  addition 

to  cases  cited  in  the  text,  Taylor  v.  Parry,  1  Scott,  N.  R.. 
576  ;  Morgan  v.  Powell,  as  reported  2  Q.  B.  278 ;  Bei^ 
niU  V.  WhitehouM,  28  Beav.  119  ;  Mayne  on  Damages, 
208,  239 ;  17  &  18  Vict  c.  125,  s.  58 ;  21  &  22  VicU 
c.  27,  s.  2 ;  EiUon  v.  Woods,  L.  R  4  £q.  432.  In 
Billon  y.  Woods,  the  mine-owner  appealed  to  the  House 
of  Lords  on  the  ground  that  he  was  entitled  to  the  same 
measure  of  damages  in  Equity  as  at  Law,  and  the  appeal 
was  compromised  before  the  hearing,  the  trespasser  pay- 
ing the  sum  demanded  by  the  mine-owner. 
443,  note  («).     The  statute  is  4  Geo.  2,  c.  28,  s.  5. 

443,  note  (/).     A  conveyance  in  consideration  of  a  rentcharge  does  not 

create  the  relation  of  predecessor  and  successor,  nor  sub- 
ject the  property  to  succession  duty  on  cesser  of  the 
charge,  Floyer  v.  Bankes,  on  App.  8  N.  R.  16 ;  88  L.  J. 
Ch.  1. 

,,    444,  note  (g).     Child  v.  Douglas  is  reported  on  Ap.,  5  D.  M.  &  G.  789  :  see 

also  Westam  v.  Macdermot,  L.  R.  1  £q.  499 ;  Mitchell 
y.  Steward,  1  Eq.  541 ;  Peek  v.  Matthews,  3  Eq.  515. 

„    451,  note  (c).     Pyer  v.  Carter  must  be  considered  as  over-ruled  in  equity  by 

Suffield  V.  Brawn,  8  N.  R.  340  ;  83  L.  J.  Ch.  249. 

„    459,  note.     As  to  the  conveyance  of  copyholds  of  a  debtor  who  has  executed 

a  creditors*  deed  in  the  form  of  Sched.  D.  to  the  Bank- 
ruptcy Act,  1861  (and  the  case  seems  the  same  with 
respect  to  deeds  under  the  B.  A.  1868),  see  Ea^rti 
Spyer,  1  D.  J.  &  S.  318 ;  Exparte  Morgan,  lb,  288;  and 
a  letter,  10  Jur.  N.  S.,  Part  II.  718. 

„    467,  note.     See  Wickham  v.  Marquis  of  Bath,  85  Beav.  59  ;  L.  R  1  Eq.  17. 

„    469,  note.     Past  Charity-deeds  may  now  be  enrolled  under  certain  circum- 
stances by  virtue  of  29  &  80  Vict,  c  57. 

„    480,  note  (eQ.    In  purchase  of  leaseholds  under  L.  C.  C.  Act,  the  neces- 
sity of  obtaining  lessor's  licence  to  assign  is  done  away 
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with  by  giving  notice  to  take  the  land ;  the  leasee  is  not 
bound  to  obtain  an  apportionment  of  the  rent,  Slipper 
T.  ToUenham,  dte.,  JL  Co,,  L.  R.  4  £q.  112.  A  contrary 
decision  had  been  giyen  in  Ireland,  Leffffe  r.  Selfast,  dx., 
B  Co.\  Ir.  L.  R,  N.  a  124. 
Page  481,  note  («}.    A  landlord  ia  not  entitled  to  the  lease  at  the  expiration  of 

the  term,  JSUivorthy  y.  Hewett,  4  N.  R.  371. 
„    499,  note.     In  the  absence   of  express  agreement  a  patentee  does  not 

warrant  the  validity  of  his  patent,   Smith  v.  Heale, 
2  C.  B.  N.  S.  67 ;   Ball  v.  Conder,  ib.  22 ;   Latoes  v. 
Puner,  6  EIL  k  6.  930. 
„    511,  note.    Thongh  the  goodwill  of  a  trade  partnership  snrvives,  yet  the 

sorviving  partner  mast  pay  the  executors  of  the  de- 
ceased partner  the  value  of  the  deceased*s  share  in  it. 
Smith  V.  Everett,  27  Beav.  446 ;   MelUrsh  v.  Keea^  28 
Beav.  453. 
„    520,  note  (e).     ffaynes  v.  Nayhyr,  2  Weekly  N.  208. 
„    526.     Policies  of  life  assurance  were  made  assignable  at  law  by  80  k  81 

Vict.    c.  144,  which  Act  contains   a  short  form   of 
transfer  :  a  power  of  attorney  ia  no  longer  necessary 
in  a  transfer. 
„    583.     As  to  the  assignment  of  choses  in  action  and  giving  notice  of  the 

assignment,  see  Part  II.  of  this  volume,  pp.  687,  779. 
Equitable  interests  in  personalty  may  be  effectually 
assigned  by  a  letter,  SieheU  y.  Raphael,  8  N.  R.  662, 
5  N.  R  149. 
„    544,  note.    A  life  tenants  covenant  for  production  of  deeds  is  usually  in 

the  same  form  as  that  of  trustees. 
„    554,  note  {g),    Ponsford  v.  Bankey  has  been  affirmed  on  appeal,  8  De  G. 

F.  k  J.  544. 
„    566,  note.     As  te  wl^at  provisions  in  a  mortgage  deed  will  convert  the  debt 

into  a  specialty  debt,  see  Sawnders  v.  Milsome,  L.  R. 
2  £q.  578;  Isaacson  v.  Nartoood,  L.  R.  8  Ch.  Ap.  225. 
„    573,  note.    In  connection  with  Boldi-ng  v.  Lane  and  Chinnery  v.  Evans, 

see  also  Roddam  v.  Motley,  1  De  G.  &  J.  1 ;  Diekenaon 
V.  TeaedaU,  1  De  G.  J.  &  S.  52 ;  Coope  y.  Cresswell,  L. 
K  2  £q.  106,  2  Ch.  App.  112. 
„    576.    As  to  Locke  King's  Act,  see  now  80  k  81  Yict  c.  69,  the  provisions 

of  which  are  steted  at  p.  956,  note ;  and  see  the  addi- 
tional cases  referred  to  in  the  same  note ;   and  Coleby 
V.  Coleby,  L.  R.  2  Eq.  808;   Nelson  v.  Page,  L.  jB. 
7  Eq.  25. 
„   586,  note  (v).     Add  the  case  of  PiffoU  v.  PigoU,  L.  R.  4  Eq.  549,  a  case 

relating  to  redeemed  land  tax  belonging  to  the  wife, 
and  mortgaged  by  the  husband  with  a  reservation  of 
the  equity  of  redemption  to  himself^  and  in  which  the 
right  of  the  wife  surviving  was  held  not  to  be  affected 
except  to  the  extent  of  the  mortgage. 
„    592.     In  connection  with  the  cases  referred  to  in  this  page,  see  also  p.  884, 
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note  {d).    The  case  of  lyufmpson  r.  Hudson  mentioned 
in  that  note  was  carried  to  the  House  of  Lords,  who 
reyeraed  the  decision  of  the  Courts  below  (Weekly  N. 
1869,  63). 
Page  697.    With  respect  to  mortgages  made  to  trustees  without  disclosing  the 

trust,  see  Neioton  y.  NewUm,  L.  R.  6  Eq.  186,  where  a 
trustee  of  funds  invested  on  mortgage  deposited  the 
deeds,  without  notice  of  the  trust,  to  secure  an  advance 
to  himself,  and  the  title  of  the  cestui  que  trusts  was 
preferred  to  that  of  the  equitable  sub-mortgagee. 

„    600.    With  respect  to  covenants  in  mortgages  for  insurance  a^iinst  fire,  see 

22  &  28  Yict  c  85  (Lord  St  Leonard's  Act),  sect  7, 
providing  that  a  mortgagee  shall  have  the  same  advan- 
tage from  any  insurance  effected  by  the  mortgagor  not 
in  conformity  with  the  covenant,  as  if  it  were  in  con- 
formity therewith. 

„    600,  note.  For  WhitUley  read  Whileley. 

617,  note  {k).    In  Surmester  v.  Moore,  85  Beav.  810,  a  foredosnre  decree 

was  made,  with  liberty  to  apply  for  a  sale. 

618,  —  (/).    Add  a  reference  to  Corsellis  v.  Potman,  L.  R,  4  Eq.  156. 
628,    —  (to),    Duddell  v.  Simpson  was  varied  on  appeal,  L.  &  2  Ch. 

Ap.  102.  In  connection  with  Davey  v.  DurraTU,  see 
Wolff  Y.  Vanderzee,  Weekly  N.  1869,  66;  Thurlow  v. 
Mackeson,  L.  R.  4  Q.  B.  97,  where  it  was  held  that 
part  of  the  purchase  mouey  might  be  left  on  mortgage. 

„    626,    —   {g).     See  p.  635,  note  (rf). 

685.     In  the  note,  2nd  column,  line  12,  for  488  read  468. 
689,  note.     As  to  taking  the  account  against  the  mortgagee  with  rests,  see 

Douglas  v.  Culvertvell,  4  De  G.  F.  &  J.,  20.  Parkinson 
V.  Hanbwy,  now  reported  1  Dr.  &  Sm.  148,  has  been 
affirmed  by  the  Lords  Justices,  2  De  G.  J.  &  S.  450,  and 
by  the  House  of  Lords,  L.  R.  2  Eng.  ft  Ir.  Ap.  1.  The 
defendants,  who  had  originally  been  in  possession  as 
agents,  were  subsequently  so  under  an  invalid  purchase 
deed.  See  the  judgments  of  the  Lords  as  to  the  founda- 
tion and  limits  of  the  rule  for  charging  mortgagees  on 
the  footing  of  wilful  de&ult.  As  to  the  rights  of  the 
mortgagee  in  possession  of  a  ship  as  regards  the  freight, 
see  Brown  v.  Tanner,  L.  R.  2  Eq.  806,  8  Ch.  Ap.  597, 
Busden  v.  Pope^  L.  R.  8  Exch.  269. 

„    644,  note  ($).    Add  a  reference  to  Morton  v.  Wodds,  L.  R.  8  Q.  6.  658,  in 

error.  Weekly  N.  1869,  88.  In  that  case,  although  the 
attornment  was  for  a  term  of  ten  years,  the  clause 
enabling  the  mortgagee  to  determine  the  tenancy  was 
held  to  convert  it  into  a  tenancy  at  will.  It  was  also 
held  that  the  attornment  clause  was  effectual  for  its 
intended  object,  although  the  mortgage  was  of  an  equity 
of  redemption,  the  mortgagor  being  estopped  from  set- 
ting up  that  the  mortgagee  had  no  legal  reversion. 
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P«^  646,  note  [s).     In  connection  with  WcUker  t.  Oiles,  see  also  Yeoman  y. 

£llis<m,  L.  R.  2  C.  P.  681. 

„    646,  end  of  note  («).     See,  however,  Thompson  v.  Fellows,  L.  R.  6  £q.  575, 

in  which  it  was  held  that  the  attornment  daue  was  not 
ayaiUble  for  the  liquidation  of  the  principal,  but  was 
only  intended  to  secure  the  payment  of  reut,  interest, 
and  premiums  of  insurance. 

„    651.     As  to  the  application  of  the  surplus  rents  in  the  hands  of  a  receiver 

appointed  by  deed  where  there  is  a  second  mortgage, 
and  the  rights  of  the  second  mortgagee  where  payments 
are  made  by  the  receiyer  to  the  first  mortgagee  in  excess 
of  his  interest,  see  Law  y.  Glenn,  Ik  R.  2  CL  Ap.  634 ; 
and  that  a  receiver  when  in  possession  is  for  adl  pur- 
poses the  agent  of  the  mortgagor,  see  per  RoU,  L.  J. 
id.  641. 

„    676.     In  connection  with  the  cases  in  note  (m\  add  a  reference  to  WhiU 

y.  BrUish  Empire,  dte.,  Company,  Weekly  N.  1868, 
249. 

„    682.     As  to  the  assignment  of  policies  of  assurance,  see  now  80  &  81  Vict. 

c.  144,  the  provisions  of  which  are  stated  at  p.  1042, 
note. 

„    685.     To  the  cases  referred  to  in  note  (o),  add  BeUeley  v.  Slain^,  L.  R. 

2  C.  P.  568,  cited  at  p.  1047,  note,  infra.  In  llie  same 
note,  line  4  from  end,  for  "  of  "  read  **  to.'*  See  also,  as 
to  the  construction  of  sect.  158  of  the  Bankruptcy  Act, 
1861,  Robertson  v.  Ooss,  L.  R.  2  Exch.  896 ;  Ex  parte 
WUmat,  re  Thompson,  L.  R  2  Ch.  Ap.  795,  referred  to 
at  p.  1047»  note, infra;  Sharland  v.  Spenee,  L.  R.  2  C. 
P.  456. 
„   686.    As  to  the  operation  of  sect  154  of  the  Bankruptcy  Act,  1861,  see  Re 

Oeneral  Estates  Company,  L.   R.   7  £q.  8,   on  app. 
Weekly  N.  1869,  24. 
„    687.    As  to  giving  notice  of  the  assignment  of  a  policy,  see  now  80  & 

81  Vict  c  144,  88.  8,  6;  p.  1042,  note,  infra. 
„   688.    To  the  cases  in  note  (g),  add  Green  v.  Ingham,  L.  R.  2  C.  P.  525, 

referred  to  at  p.  1049,  note,  infra;  JU  Breechloading, 
Ac^  Company,  L.   R.  5  £q.  284 ;  Robinson  v.  NesbiU, 
L.  R   8  C.  P.   264;  Pickering  y.  Il/racombe  Railway 
Company,  L.  R.  8  0.  P.  285. 
„   695,  note  (/).     As  to  gifts  of  chattels  without  delivery,  see  the  dictum 

of  Sir  J.  Romilly  in  Qrami  v.  Gramt,  84  Beav.  624,  which 
appears  to  be  at  variance  with  other  authorities. 
,y  700.    As  to  what  is  a  bill  of  sale  within  the  Registration  Act,  see  Brown  v. 

BaUvnan,  L.  R.  2  C.  P.  272 ;  BlaJce  y.  Izard,  Weekly 
K.  1867,  220.    As  to  bills  of  sale  by  companies,  see  the 
cases  referred  to  at  p.  1227,  note,  infra. 
„   708.    As  to  what  is  a  sufficient  delivery  of  possession  to  take  the  case  out 

of  the  Bills  of  Sale  Act,  see  Piercy  y.  Humphreys, 
Weekly  K.  1868,  11 :  Smith  v.  Waal,  ib.  68. 
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Page  704,  note  (b),  Richards  v.  James  is  reported  L.  R.  2  Q.  6.  285. 
,f     —    To  the  cases  as  to  the  sufficiency  of  the  description  of  the  attesting 

witness,  add  Briggs  y.  Boss,  L.  R.  8  Q.  6.  268. 

710,  note.     In  connection  with  ffom  y.  Baker,  <6e.,  add  a  reference  to 

Re  Head,  12  W.  R.  215,  Priestley  y.  PraU,  L.  R.  2 
Ezch.  101. 

711,  note.     In  connection  with  Joy  y.  Ckimpbell,  see  Reynolds  r.  Bowley, 

L.  R.  2  Q.  6.  41,  474. 

714,  note.     In  connection  with  Spaehman  y.  Miller,  see  some  ohsenrations 

of  Chief  Baron  Kelly  in  Reynolds  y.  Bowley,  L.  R. 
2  Q.  B.  480. 

„    716.    To  the  cases  in  note  {k),  add  Mercer  y.  Peterson,  L.  R  2  Exch.  304, 

aff.  Weekly  N.  1868,  60.  This  case  shows  that  a  bill  of 
sale  made  in  pnrsnance  of  an  antecedent  agreement, 
most  for  the  purpose  of  testing  its  yalidity,  be  considered 
as  made  at  the  date  of  the  agreemeht ;  but  in  Exparte 
Foxley,  Re  Nurse,  L.  R  8  Ch.  Ap.  515,  it  was  held 
that  the  bill  of  sale  could  not,  on  the  ground  of  its  being 
a  substitution  for  a  previous  unr^istered  bill  of  sale,  be 
connected  with  the  agreement  on  which  the  latter  was 
founded.  In  the  same  case  it  was  held  that  the  excep- 
tion out  of  the  assignment  of  the  trader's  furniture  and 
book  debts  wa^  merely  colourable.  In  WoodhovLse  y. 
Murray,  L.  R.  2  Q.  B.  684,  affirmed  L.  R.  4  Q.  B.  27, 
it  was  determined  that  the  withdrawal  of  an  execution 
against  a  trader  for  a  debt  exceeding  £50  was  not  a 
sufficient  equivalent  for  an  assignment  of  all  the  debtor's 
property  as  security  for  the  debt,  inasmuch  as  by  the 
7drd  section  of  the  Bankruptcy  Act,  1861,  the  execution  if 
completed  by  sale  would  haye  been  an  act  of  bankruptcy, 
and  the  proceeds  might  have  been  taken  by  the  creditors 
at  large.  See  also  Mercer  y.  Sawyer,  Weekly  N. 
1869,  16. 

„    718,  line  2,  for  construction,  read  consideration  ;  line  4,  for  '^c.  9,'*  read 

"c.  5." 

„     —  note  (^).    With  respect  to  the  operation  at  law  of  a  deed  purporting 

to  assign  after  acquired  goods,  see  Mercer  y.  Peterson, 
t  L.  R  2  Exch.  804,  810. 

,,    719,  note  (Q,    Add  a  reference  to  Rs  New  Clydach,  Ac,  Company,  L.  R. 

6  Eq,  514. 

„    720.    As  to  the  distinction  between  a  license  to  seize  and  an  equitable 

assignment  of  future  acquired  chattels,  see  Brown  y. 
Bateman,  L.  R  2.  0.  P.  272 ;  Blake  y.  Izard,  Weekly 
N.  1867,  220. 

„    722.    As  to  what  are  fixtures  as  between  executors  of  tenant  for  life  and 

remainderman,  see  J/Eyncourt  y.  Oregory,  L.  R.  3  Eq. 
382. 

,,    724,  732.    As  to  the   right  of  a   mortgagee  to  trade  fixtures,  see  also 

Climie  y.  Wood,  L.  R  3  Exch.  257 ;  Boyd  y.  Shorrock, 
L.  R.  5  Eq.  72. 
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1^  7709  note  (i).    As  to  the  necessity  of  notice  being  given  by  the  asngnee  in 

bankruptcy,  and  as  to  infonnal  notices,  add  Be  BrowiCs 
trusts,  L.  R.  6,  £q.  88.  WiUes  v.  OrsenhiU  is  now 
reported,  4  De.6.  F.  ft  J.  147.  Lloyd  y.  Banks,  cited 
in  p.  780,  and  now  reported  L.  R.  4  £q.  222,  has  been 
reversed  on  appeal,  L.  R.  8  CL  Ap.  488.  See  also 
Pidbering  ▼.  Ilfracombe  Bailway  Company,  L.  R  8  C.  P. 
235 ;  Esqwrte  Agra  Bank,  Be  Worcester,  L.  R.  8  GIl  Ap. 
556.  As  to  simultaneous  notices^  see  Yates  t.  Cox^ 
Weekly  N.  1868,  247. 

„  796,  797,  and  notes.  With  respect  to  priority  as  arising  from  the  posses- 
sion of  the  deeds,  see  Layard  v.  Maud,  L.  R.  4  Eq.  897, 
in  which  (p.  406)  the  doctrine  that  an  equitable  mort- 
gagee who  omits  to  get,  or  haying  got,  gives  up  posses- 
sion of  the  deeds,  must  be  postponed,  appears  to  have 
been  laid  down  in  over  sweeping  terms ;  Thorpe  v.  Holds' 
worth,  L.  R.  7  Eq.  189,  146. 

„    822.    As  to  the  mortgagor's  liability  in  respect  of  an  abortive  negotiation 

for  a  transfer,  see  Edwards  v.  Smithy  Weekly  N.,  1869, 
24. 

„    829.     As  to  the  presumption  of  intention  where  a  charge  is  paid  off  by  the 

heir  apparent  of  the  mortgagor,  see  Crow  v.  Petingillf 
Weekly  N.,  1869,  26,  73. 

„   891,  note.    The  latter  part  of  this  note  requires  qualification,  with  reference 

to  22  &  23  Yict.  c.  85  (Lord  St.  Leonard's  Act),  s.  12, 
which  renders  a  deed  executed  in  the  presence  ot,  and 
attested  by  two  witnesses  in  the  ordinary  way,  a  valid 
execution  of  a  power  of  appointment  by  deed  or  writing, 
so  fiir  as  respects  the  execution  or  attestation,  although 
some  other  formality  may  have  been  prescribed  by  the 
power. 

„    908,  note,  line  4.    Dele  *'  in  manner  aforesaid.^* 

,f    915,  note  (5).     See  also  Massey  v.  Sladen,  L.  R.  4  Exch.  13. 
922,  note  (/).    See  Steward  v.  Blakeway,  L.  R.  6  Eq.  479. 
985,  note.    Hood  v.  Lord  Barrington  is  now  reported  L.  R  6  Eq.  218. 
1017.     Williams  v.  Earle  is  now  reported  L.  R.  8  Q.  B.  789. 

„    1018,  note,  line  5.    After  Paul  v.  Nurse,  add  a  reference  to  Williams  v. 

BarU^  L.  R.  3  Q.  B.  750. 

„    1049,  note,  line  6.    For  668  read  688. 

„    1109,  line  25.    After  Kearsley  v.  Cole,  add  a  reference  to  Qreen  V.  Wynn^ 

L.  R.  7  Eq.  28. 

„   1184,  note  (e).    As  to  default  in  payment  on  demand,  see  p.  915,  note. 

„   1148.     An  assignment  of  copyright  does  not  pass  the  right  to  the  copies 

previously  printed,  Taylor  v.  Pillow,  Weekly  N.  1869, 
60.  Line  5  from  bottom.  After  Low  v.  BoutUdge,  add 
a  reference  to  Mathieeon  v.  ffarrod,  Weekly  N.  1868, 
269  ;  Page  v.  Wisdm,  Weekly  N.  1869,  68. 

„   1150,  line  11.    As  to  the  nature  of  the  property  in  a  newspaper,  and  as  to 

mortgages  of  shares  therein,  see  Kelly  v.  ffuttOTu,  L.  R. 
3  Ch.  Ap.  703. 
VOL,  II.  g 
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Page  1150,  lines  18,  and  2  from  bottom.    After  Kelly  ▼.  Morris^  add  a  reference 

to  Morris  ▼.  Ashbee,  L.  K  7  £q.  84. 

„    1152.    After  Sanmn  v.  Bamelf  add  a  reference  to  Peiree  t.  Worth,  Weekly 

N.,  1868,  217. 

„    1165,  note.    As  to  the  operation  of  27  k  28  Yict  c.  112,  see  also  Gued  v, 

Coufbridge  Railway  Company^  L.  R.  6  Eq.  619 ;  In  re 
Baileifs  Trusts,  Weekly  N.^  1869,  48. 

„    1204,  note.    Re  Asiatic  Banking  Corporation,  now  reported  L.  R.  7  Eq.  91, 

has  been  affirmed  on  appeal,  Weekly  N.,  1869,  28. 

„    1209.    As  to  loans  to  contractors,  see  Tooth  y.  HaUett,  Weekly  N.,  1869, 

8 ;  British  and  Foreign,  <ftc.,  Company  y.  WarraiU 
Finance  Company,  Weekly  N.,  1868,  182. 

„    1222,  line  8.     As  to  mortgages  by  companies  not  complying  with  their 

borrowing  powers,  see  also.  Re  Oeneral  Provident 
Insurance  Company,  Weekly  N.  1869,  58.  line  22, 
Re  Cefn  CUcen  Mining  Company  is  now  reported,  L.  R 
7  Eq.  88. 

„    1224.     After  Hopkins  v.  WorcesUr,  Ac,,  Canal  Proprietors,  add  a  reference 

to  Postleihwaite  y.  Maryport  Harbour  Trustees,  Weekly 
N.,  1869,  87. 

„    1226,    JZe  Humher  Iron  Works  Company  has  been  affirmed  on  appeal, 

Weekly  N.,  1868,  110. 

»,    1227,  line  16.    Add  a  reference  to  Re  Rhos  Hail  Iron  Company,  Weekly  N., 

1868,  228.  In  Re  China  Steam  Ship  Company,  Weekly 
N.,  1869,  13,  an  assignee  of  debentures  held  by  a  share- 
holder, was  held  liable  to  a  set-off  of  calls  subsequently 
made  against  the  assignor. 

„    1239,  note.     Add  a  reference  to  MaUerson  y.  Elderfield,  Weekly  N.,  1869, 

41,  where,  upon  a  compulsory  sale^  the  society  was  held 
entitled  to  retain  the  full  amount  of  the  ftitnre  sub- 
scriptions without  allowing  a  rebate,  although  by  the 
rules  the  mortgagor  would  haye  been  entitled  to  a  rebate 
in  case  of  yoluntary  redemption. 
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Proviso  for  redemption — Mode  of  framing  it — Trusts  of  policies 
of  assurance,  reversionary  interestSj  Ac, — Covenant  for  payment 
of  interest — Provisions  for  reduction  of  interest,  continuance  of 
loan,  Ac. — Covenants  for  insurance,  repairs,  to  procure  re- 
newals of  leases,  recants  of  copyholds — Power  of  sale — 
Attornment  clause — Power  of  distress — Receivership  clauses — 
Covenants  for  title — Principles  of  arrangement     .    558 — 564 

As  to  covenant  for  payment  of  mortgage  debt — Specified  day  of 
payment  usually  at  end  of  half  a  year — Exceptions — Covenant 
or  bond  renders  mortgagee  specialty  creditor — Warrant  of 
attorney — Advantages  of  specialty  creditor — Covenant  for  pay- 
ment of  mortgage  debt  a  personal  covenant — Former  rules  as 
to  incidence  of  mortgage  debt—Primarily  payable  out  of  per- 
sonal estate  in  exoneration  of  mortgaged  property— Exertions 
--Where  mortgage  debt  was  not  the  personal  debt  of  deceased^ 
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Where  payment  out  of  general  assets  would  disappoint  pecuni- 
ary legatees— Statute  charging  mortgage  debt  primarily  t^nm 
mortgaged  estate 564 — 575 

As  to  proviso  for  redemption — Ancient  and  modem  form  of 

'  proviso — As  to  specifying  the  place  <md  hour  of  payment— To 
whom  the  mortgage  money  should  he  made  payable — Effect  of 
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— Mortgagor  has  six  months  to -redeem — Enlargement  of  fore- 
closure — Terms  of  enlargement^IHsmissal  of  bill  for  redemp- 
tion equivalent  to  foreclosure — Power  of  court  to  sell  in  fore- 
closure suit 577 — 582 

When  title  to  equity  of  redemption  is  altered  by  mortgage  deed — 
Strong  indication  of  intention  is  necessary — Mortgage  of  tenant 
in  tail  when  an  absolute  bar — When  only  for  the  purpose  of 
letting  in  the  mortgage — Rule  upon  mortgage  by  husband  and 
wife  ofwif^s  estate — Innes  v.  Jackson — Beversed-on  appeal — 
Difficulty  of  laying  down  definite  rule — As  to  the  revocation  of 
an  existing  will  by  a  new,  limitation  of  the  equity  of  redemp- 
tion-'VlowAm  v  Hyde 582—587 

Proviso  for  quiet  enjoyment  until  default — Its  appropriate  place 
if  inserted—When  it  opiates  as  a  demise — Omitted  in  this 
collection 588—590 

As  to  covenant  for  paymont  of  interest — When  preceded  by  decla- 
ration of  trust  of  mortgagee's  receipts — Agreement  for  reduction 
of  interest  on  punctual  payment — As  to  arrangements  for  con- 
tinuance of  loan  during  a  certain  termy  and  for  repayment 
by  instalments — Form  of  security  in  such  cases — As  to  the 
survivorship  in  money  lent  by  joint  mortgagees-^  Mortgages 
by  trustees'—Declaration  that  money  belongs  to  mortgagees 
on  joint  account — Whether  practice  of  mortgages  being  taJcen 
by  trustees  without  disclosing  the  trust  will  be  interfered  with 
by  the  Succession  Duty  Act 591 — 597 

Provisions  for  keeping  up  value  of  mortgaged  property — Covenant 
to  insure  against  fire — To  repair — Law  relating  to  insurance 
against  fire — Transmission,  upon  death,  of  title  to  benefit  of 
fire  insurance — Bight  to  benefit  of  insurance  effected  by  person 
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miums of  fire  insurance  without  contract— Statutory  right  to 
require  insurance  money  to  be  laid  out  in  rebuilding — Insur- 
ance of  chattels  in  order  and  disposition  of  bankrupt  firm — As 
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to  hahOUy  of  Hundred  afterpayment  by  insurance  ojffici 
Power  for  mortgagee  to  mswre— Exception  under  Stamp  Acta 
of  iums  advanced  for  fire  insurance 598 — 608 

Covenants  for  keepiig  up  and  restoring  policies  of  assurance  on 
Uues-^JSxcepHon  in  Stamp  Act  as  to  sums  advanced  for  insur- 
ance on  lives  or  renmmls  of  grants  or  leases — Senswable  lease- 
holds — As  to  the  renewal  of  ieases  m  martgage — Title  to  re- 
newed lease      609—611 

Aa  to  power  of  sale — Modei  of  conferring  the  power  of  sale-^ 
Power  shoM  he  given  to  mortgagee  hmself-^In  what  cases 
mortgagee  could  obtam  sale  of  nwrtgaged  estate — Sales  under 
Chancery  Amendment  Act — After  foreclosure  and  sale  mort- 
gagee cannot  sue  for  deficiency— Frame  of  power  of  sale  in 
mortgages — To  whom  power  should  be  given — Mode  and  condi- 
Uons  of  sale^^Purehaser  should  be  protected  from  inquiry 

.  whether  notice  has  been  given  or  default  made — WTuit  notice 
required-^  To  whom  surplus  proceeds  of  sale  should  be  payable 
— When  power  to  mortage  authorises  mortage  with  power  of 
sale — Power  of  sale  given  to  m>ortgagees  by  2^  &  24,  Vict. 
c.  145 612—635 

As  to  mortgagee  entering  into  possession — Terms  on  which  he 
accounts — Mortgagee  cannot  charge  for  trouble  in  collecting 
rents — But  may  appoint  a  receiver  ujith  allowance    638 — 641 

Attornment  of  mortgagor  in  possession  to  mortgagee — Whether 
lease  stamp  required  in  respect  of  attornment — Frame  of  attorn- 
ment clause — Power  of  distress  from  mortgagor  to  mortgagee — 
Inferior  m  efficiency  to  attornment  clause    .    .    .    643 — 646 

Appointment  by  deed  of  receiver — Advances  of  appointing  a 
receiver — Powers,  duties,  and  liabilities  of  a  receiver  appointed 
by  deed — Frame  of  receivership  clauses — Power  of  appointing 
receiver  given  to  mortgagees  by  23  Jk  24:  Vict.  c.  145 — As  to 
d^ppointment  of  receiver  by  Court  of  Chancery — Powers,  duties, 
and  UabiUties  of  receiver  so  appomted     ....    648 — 657 

Cwenmts  for  title  in  mortgages — Frame  of  covenant  for  quiet 
enjoyment  after  default^Covenant  for  further  assurance — 
Expense  of  further  assurance    «••••«•    658«*660 


A  MORTGAGE  is  defined  to  be  '*  when  things  Definition  or 
moveable  or  immoveable,  as    goods  or  land,  are 
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pledged  as  a  security  for  repayment  of  money  '*  (a). 
It  may  be  a  question,  however,  whether  this  defini- 
tion draws  a  sufficient  distinction,  in  the  case  of  a 
personal  chattel,  between  mortgaging  and  pawning 
it  To  make  this  definition  complete,  it  should 
indicate  that  the  pledge  is  to  be  made  by  a  legal  or 
equitable  transfer  of  the  property  in  the  things 
pledged,  not  depending  wholly  on  actual  delivery. 
The  definition,  too,  should  in  strictness  exclude  a 
mere  charge,  as  the  case  of  a  portion  under  a  term, 
in  which  there  is  no  debt,  and  no  right  of  fore- 
closure. Generally  speaking,  a  transfer,  or  agreement 
to  transfer,  evidenced  in  writing,  if  not  by  deed,  is 
implied  in  the  idea  of  a  mortgage ;  but  the  equitable 
mortgage  made  by  a  simple  deposit  of  the  tide  deeds 
of  an  estate  is  an  exception  to  this  understanding  (b). 
For  the  ordinary  purposes,  however,  of  conveyancers, 
there  is  no  difficulty  in  considering  a  mortgage  as  a 
pledge  of  real  or  personal  estate,  evidenced  by  deed, 
for  securing  the  payment  of  money  (c). 


(a)  4  Com.  Dig.  tit.  Mori^  claiming  under   him  remain 

gagey  A.  the  actual  owners,  until  de- 

Aflto  Jefinitioa        (J)  As  to  equitable  mort-  barred  by  judicial  sentence,  by 

0  mo  gage.        gages,  see  p.  83,  note  (d),  supra.  legislative  enactment,  or  their 

(c)  A  mortgage  is  defined  by  own  laches."    This,  however, 

Mr.  Coote  (C!oot6  on  the  Law  is  rather  a  description  of  the 

of  Mortgages,   1)  "to  be  a  type  or  standard  form  of  mort- 

debt  by  specialty,  secured  by  gage  (vide  infra),  than  a  de- 

a  pledge  of  lands,  of  which  finition.      Mr.    Coote   justly 

the  legal  ownership  is  vested  states,  in  a  note,  p.  1,  to  his 

in  the  creditor,  but  of  which,  3rd  edition,  and  at  p.  850, 

in  equity,  the  debtor  and  those  that   a   mortgage    does   not 
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It  is  a  well-known  and  long-establislied  rule  of  Onmotbe 

nftdo  izTodMiii* 

the  courts  of  equity,  that  a  mortgage  cannot,  by  abK 


necessarily  imply  a  debt  by 
specialty.  A  mortgage  mostly 
implies  a  debt^  but  only  a 
simple  contract  debt  unless 
there  be  a  bond  or  covenant 
for  the  payment  of  the  money. 
And  it  is  hardly  necessary  to 
say,  that  a  mortgi^  may  be, 
and  occasionally  is,  made  with- 
out either  bond  or  covenant. 

**  A  man,''  says  Lord  Thfur- 
Jaw^  ^  mortgages   his   estate 
without  covenant,  yet,  because 
the  money  was  borrowed,  the 
mortgagee  becomes  a  simple 
contract   creditor.     And,   in 
that  case,  the  mortgage  is  a 
collateral    secmity ;    and    if 
there  is  a  bond  or  a  covenant, 
then  there  is  a  collateral  secu- 
rity of  a  higher  species,  but  no 
higher  by  means  of  the  mort- 
gage merely"  (1  Bro.  C.  C.  464, 
465).    And  to  the  same  effect 
is  Sir  Thomas  Flumef^s  judg- 
ment in  Quarrell  v.  Bedford 
(1  Madd.  278) :  **  What  is  a 
mortgage  ?  Everybody  knows 
it  consists  of  two  things :  it  is 
a  personal  contract  for  a  debt 
secured  by  an  estate."    And 
in  King  v.  King  (3  P.  Wms. 
358),    it     was     laid     down 
by  the  Court  (somewhat  too 


generally,  as  there  certainly 
may  be  a  charge  upon  pro- 
perty, unaccompanied  by  any 
personal  liability,  express  or 
implied),  that  every  mortgage 
implies  a  debt,  for  which  the 
mortgagor's  personal  estate  is 
liable,  although  there  be  no 
bond  or  covenant  for  the  pay- 
ment of  the  mortgage  money. 
See  also  Tales  v.  Astofiy  3  Gale 
&  Dav.  351  iS.CA  Q.  B.  182. 
Again,  Mr.  Goote's  definition 
would  exclude  a  debt,  secured 
by  a  pledge  of  personal  estate ; 
but  in  practice,  mortgages  of 
personal  estate  are  as  common 
as  mortgages  of  land ;  and  the 
definition  of  a  mortgage  in  Co- 
myn's  Digest  (supra,  p.  550),  a 
work  of  high  authority,  ex- 
pressly includes  ^'  things  move- 
able," i£.  personal  chattels. 

Mr.  Coote's  definition  further 
requires  that  the  legal  owner- 
ship of  the  lands  shall  be  vested 
in  the  creditor,  and,  therefore, 
does  not  apply  to  a  second 
mortgage,  or  to  the  mortgage  of 
an  equitable  estate  (in  neither 
of  which  cases  can  the  legal 
estate  pass).  The  true  defi- 
nition of  a  mortgage  must 
include  every  case  in  which 
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any  stipulation  between  the  parties  entered  into  at 
the  time  of  making  it,  be  made  irredeemable ;  or, 
as  it  is  often  expressed,  "once  a  mortgage  always  a 
mortgage  "  (d).    And  so,  the  mortgagee  will  not  be 


there  is  an  actual  or  implied 
transfer  of  property  (otherwise 
than  by  mere  delivery  or  pawn- 
ing), as  a  pledge  for  the  pay- 
ment of  a  debt,  or  performance 
of  an  obligation. 

{d)  Coote  on  Mortgages, 
pp.  11  et  seq.  (3rd  edit.).  The 
rule  of  equity,  in  this  respect, 
was  forcibly  stated  by  Lord 
Eldm  in  Seton  v.  Sladey  7  Ves. 
265  (see  p.  273),  in  the  follow- 
ing terms : — "  The  contract  is 
in  this  court  considered  a  mere 
loan  of  money,  secured  by  a 
pledge  of  the  estate.  But  that 
is  a  doctrine  upon  which  this 
court  acts  against  what  is  the 
prim&  facie  import  of  the  terms 
of  the  agreement  itself  which 
does  not  import  at  law,  that 
once  a  mortgage  always  a 
mortgage ;  but  equity  says 
that,  and  the  doctrine  of  this 
court  as  to  redemption  does 
give  countenance  to  that  strong 
declaration  of  Lord  Thurlotv, 
that  the  agreement  of  the  par- 
ties will  not  alter  it ;  for  I  take 
it  to  be  so,  in  the  case  of  a 
mortgage,  that  you  shall  not 


by  special  terms  alter  what 
this  court  says  are  the  special 
terms  of  that  contract."  By 
4  &  5  W.  &  M.  c.  16,  it  is  en- 
acted in  effect,  that  persons 
making  a  second  mortgage 
without  discovery  in  writing 
of  the  first  mortgage  shall 
have  no  equity  of  redemption 
against  the  second  mortgagee ; 
and  in  Kennard  v.  Futvoye,  2 
Gif.  81,  it  was  sought  to  en- 
force a  forfeiture  under  this 
statute  against  a  mortgagor 
who  had  not  disclosed  to  his 
mortgagee  the  existence  of  a 
prior  charge ;  but  it  was  held 
that  the  statute  does  not  give 
a  right  to  the  mortgagee  to 
come  actively  into  court  to 
enforce  -  the  forfeiture  which 
the  Act  enacts ;  that  in  order 
to  bring  the  Act  into  operation 
both  the  first  and  second  mort- 
gages must  be  in  the  strictest 
sense  mortgages  reserving  a 
right  of  redemption ;  and,  as 
the  present  writer  understands 
the  judgment,  that  even  in 
that  case  the  forfeiture  will 
not  arise  so  long  as  there  is  a 
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allowed)  at  the  time  of  making  the  mortgage,  to 
stipulate  with  the  mortgagor  for  the  purchase  of 
the  property  at  a  fixed  price,  in  case  default  is  made 
in  payment  of  the  mortgage-money  (e) ;  although 
there  is  no  objection  to  giving  the  mortgagee  a 
general  right  of  pre-emption  in  case  the  mortgagor 
chooses  to  sell  the  property  (/).  But  a  conditional  P"*****^^ 
or  defeasible  purchase  (ie.,  an  absolute  pmrchafle,  twH»ip««**»«- 
subject  to  a  power  for  the  vendor  to  repurchase 
witiiin  a  given  time  at  a  fixed  price)  has  been  dis- 
tinguished from  the  case  of  a  mortgage ;  and  the 
distinction  appears  to  be  just  in  principle,  although 
in  practice  (owing  partiy  to  the  wide  divergence 
between  the  form  of  a  mortgage — ^namely,  that  of  a 
conditional  conveyance — and  its  operation  under  the 
rules  of  equity  which  have  grown  up  in  relation  to 


l^al  right  to  redeem,  but  only 
after  the  stipulated  time  for 
redonption  has   passed,  aad 
therefore   the   eqtiily  of  re- 
donpfcion  alone  remains.    It 
seems  (see   2  Oif.  93)  that 
there  is  but  one  other  reported 
case  {^afford  y.  Selhy,  2  Vem. 
588),  in  which  a  mortgagee 
has  sought  to  enforce  the  star 
tote;  and  in  that  case  also 
the  decision  was  nnfavonrable 
to  the  plaintiff.     In  Gowdry 
T.  Day,  1  6if.  dl6,  a  decree 
for  redemption  was  made  not- 
withstanding that  the  mort- 
gi^  which  was  taken  by  a 
solicitor  from  his  client,  con- 


tained a  proviso  that  the 
money  should  not  be  called 
in  or  paid  oflF  for  twenty  years. 
See  also  the  references  in  1 
Gif.  323,  note  (c). 

(«)  Coote  on  Mortgages, 
p.  14;  ^  Edwards,  11  Ir. 
Cha.  Rep.  867.  In  Tapply 
V.  Sheather,  11  W.  E.  12,  8 
Jar.  N.  S.  11 63,  an  agreement 
to  assign  the  lease  of  a  farm 
if  a  sum  then  lent  (without 
secnrity)  was  not  repaid  by  a 
specified  day,  was  enforced  by 
the  Conrt. 

(/)  Ooote  on  Mortgages, 
p.  U. 
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this  subject)  it  may  not  always  be  easy  to  discriminate 
between  a  mortgage,  and  a  sale  qualified  by  a  power 
of  repurchase  (g).  It  may  be  worth  remarking  how 
great  an  interval  in  the  progress  of  jurisprudence  is 
marked  at  one  extremity  by  the  term  "  mortgage  *' 
{mortuum  vadium^  or  dead  pledge),  applied,  accord- 
ing to  Littleton's  well-known  etymology,  to  a  feoff- 
ment upon  condition,  "  for  that  it  is  doubtful 
whether  the  feoffor  will  pay  at  the  day  limited  such 
sum  or  not ;  and  if  he  doth  not  pay,  then  the  land 
which  is  put  in  pledge  upon  condition  for  the  pay- 
ment of  the  money  is  taken  from  him  for  ever,  and 
so  dead  to  him  ;  and  if  he  doth  pay  the  money, 
then  the  pledge  is  dead  as  to  the  tenant "  (A) ; — and 


{jg)  Ooote  on  Mortgages,  pp. 
14  et  seq. ;  Williams  v.  Oweriy 
5  Myl.  &  Cr.  308,  and  the 
cases  there  cited ;  PerryY.Med- 
dotocrofty  4  Beay.  197,  affirmed 
on  appeal ;  Fee  y.  Cohitie,  11 
It.  Eq.  Rep.  406 ;  Waters  v. 
MynUy  14  Jnr.  341 ;  Murphy 
V.  TayloTy  1  Ir.  Cha.  Eep.  92 ; 
Off  dm  V.  BattamSy  1  Jur.  N.  S. 
791 ;  Ald^sm  v.  WhitSy  2  De 
G.  &  J.  97.  In  Oossij)  v. 
Wright,  11  W.  E.  632,  9  Jur. 
N.  S.  592,  the  Court  affirmed 
the  validity  of  a  sale  of  the 
equity  of  redemption  by  the 
mortgagor  to  the  mortgagee, 
coupled  with  a  right  of  re- 
purchase by  the  former  within 
a  limited  time  upon  certain 


terms.  InPonsfordy.Hankeyy 
9  W.  B.  358,  a  demurrer  to  a 
bill  for  an  account  and  re- 
conveyance filed  the  day  be- 
fore the  expiration  of  the  time 
allowed  for  repurchase  was 
overruled,  the  terms  of  repur- 
chase depending  on  the  result 
of  an  account,  and  (as  was 
alleged)  no  sufficient  account 
having  been  rendered.  In 
Dofuglas  v.  Culverwellj  3  6if. 
251,  an  absolute  conveyance 
obtained  under  circumstances 
of  surprise  and  oppression  was 
treated  as  a  mortgage,  and  a 
decree  for  redemption  made 
accordingly. 
(h)  Litt.  s.  832. 
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at  the  other  extremity,  by  the  rule  "  once  a  mort- 
gage always  a  mortgage/'  by  which,  in  spite  of  the 
terms  and  primary  import  of  the  contract,  it  is,  in 
the  view  of  the  law,  necessarily  and  unalterably  a 
pledge,  unless  and  until,  by  judicial  process,  or 
by  the  operation  of  the  Statutes  of  Limitation,  the 
character  of  creditor  is  exchanged  for  that  of  owner. 

Strictly  speaking,  where  there  is  no  right  of  fore-  ^^^^X^wJe^ 
closure,  there  is  no  mortgage.  Thus,  where  there  not  a  mortgage, 
was  a  conveyance  of  an  estate  to  A.,  his  heirs  and 
assigns,  in  trust  that  the  same  should  stand  charged 
with  the  payment  to  A.,  his  executors,  administra- 
tors and  assigns,  of  a  sum  of  money,  and  interest, 
and  subject  thereto,  in  trust  for  B.  and  others,  their 
heirs  and  assigns,  and  a  power  for  A,  in  default  of 
payment,  to  sell  the  estate,  it  was  decided  that 
this  was  not  a  mortgage  entitling  A.  to  a  decree  for 
foreclosure,  but  that  it  entitled  him  to  the  aid  of 
the  Court  of  Chancery  in  eflfecting  a  sale  (i).  The 
same  view  was  taken  in  a  more  recent  case,  where, 
upon  a  loan,  lands  were  assigned  for  a  term  upon 
trust  to  sell,  and  out  of  the  proceeds  to  pay  off  the 
loan  ;  and  there  was  a  covenant  for  payment,  with 
absolute  covenants  for  title,  as  upon  a  mortgage, 
including  a  covenant  for  quiet  enjoyment  by  the 
lender  after  default  (J).  So,  a  trust  to  pay  out  of 
the  rents  and  profits  is  not  a  mortgage  (k).     Such 

(f)  Sampson  y.  FatUsan,  1  Schweitzer    v.    May?iew,    81 

Hare,  533.  Beav.  37. 

(y)  Jmkm  v.  BoWf  5  De  {k)  Taylor  v.  Emersm,  4 

6.   &   Sm.    107  ;    and    see  Dru.  &  War.  117 ;  see  Bal/a 
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securities,  however,  though  not,  strictly  speaking, 
mortgages^  inasmuch  as  they  carry  no  right  of  fore- 
closure, have  an  obvious  and  close  resemblance  to 
them,  and,  in  particular,  are  within  the  operation  of 
those  principles  of  equity,  which  steadily  prohibit 
the  lender  of  money  upon  security  from  making 
any  advantage  out  of  his  security  beyond  the 
repayment  of  the  loan  with  interest ;  and,  as  has 
been  already  intimated,  in  a  general  and  popular, 
though  not  in  a  strictly  technical  sense,  the  term 
mortgage  is  used,  even  by  conveyancers,  so  as  to 
comprise  incumbrances  of  the  description  now  under 
consideration  {I). 


V.  Lord,  2  Dnu  &  War.  480, 
in  which  the  bill  for  foreclosure 
and  sale  was  sustained.  In 
Stamfordy  Jtc.  Banking  Com- 
pany  v.  Ball,  10  W.  E.  196, 
8  Jut.  N.  S.  420,  81  L.  J. 
Gh.  143,  in  which  a  mairied 
woman  entitled  to  a  rever- 
sionary  interest  for  her  sepa- 
rate use  assigned  it  upon 
trust  for  payment  of  a  debt 
due  from  her  husband,  it  was 
held  that  the  trust  could 
only  operate  on  the  rever- 
sionary interest  when  it  fell 
into  possession,  and  that  the 
creditor  was  not  entitled  to  a 
foreclosure  or  sale.  Much 
importance  was  attached  to 
the  circumstance  that  the  wife 
was,  in  law,  a  surety,  which 
kept  the  creditor  to  the  strict 


terms  of  the  trust.  Though 
under  a  trust  deed  for  sale  to 
secure  money  borrowed  there 
is  no  right  of  foreclosure,  the 
grantor  may  file  a  bill  to  re- 
deem (Schweitzer  v.  Mayhew, 
31  Beav.  37,  38  ;  Wicks  v. 
Scrivens,  1  Johns.  &  Hem. 
215,  218);  and  it  is  pre- 
sumed that^  if  he  failed  to 
redeem,  the  effect  would  be, 
not  a  foreclosure  as  in  the 
ordinary  case  of  a  mortgage, 
but  to  render  the  creditor's 
right  of  sale  immediate  and 
indefeasible. 

{T)  Specific  performance  will 
not  be  enforced  either  of  an 
agreement  to  borrow  on  mort- 
gage {Rogers  y.  ChalliSy  27 
Beay.  175),  or  of  an  agree- 
ment to  lend  money  on  mort- 


MORTGAGES.  557 

Morteages  are  made  by  the  same  forms  of  assur-  Mortg^;e8, 
ance,  and  are  framed  on  the  same  general  principles 
as  conveyances.  The  narrative  recitals  for  a  morfr-  NMwtiye  re- 
gage  will  usually  be  the  same  as  those  of  a  convey- 
ance of  the  same  property,  the  object  in  both  cases 
being  to  show  the  state  of  the  title  which  is  to  be 
operated  on.  Cases>  however,  may  be  put,  in  which 
the  different  nature  of  the  transactions  would  occa- 
sion a  difference  in  the  narrative  recitals.  Thus,  in 
a  second  mortgage,  it  is  rarely  requisite  to  recite 
the  mortgage  to  the  prior  incumbrancer,  a  notice  of 
it  in  the  habendum  of  the  second  mortgage  being 
generally  sufficient :  whereas,  in  a  sale  subject  to  a 
^or  Jrt^age.  as  .he  purchaser  not  only  Adre,  a 
title  subject  to  the  mortgage,  but  also,  in  general, 
takes  upon  himself  the  payment  of  the  mortgage 
debt,  and  the  indemnity  of  his  vendor  in  respect  of 
his  covenants  to  pay  such  debt  and  interest^  the 
mortgage  must  generally  be  recited,  for  the  conve- 
nience of  reference  to  those  material  portions  of  its 
contents.  In  this  instance,  as  is  obvious,  the  par- 
ticular rule  of  the  similarity  of  recitals  in  mortgage 
and  purchase  deeds  gives  way  to  the  more  general 
rules  which  govern  the  preparation  of  all  instru- 
ments.    Instead  of  the  introductory  recital  of  the  introductory 

^  recital 

gage  {Siehel  r.  Mosmthaly  BO  jury),  see  Duckworth  \,Ewwrty 

BeaT.  371).    As  to  the  mea-  2  H.  L.  C.  129.     As  to  what 

snie  of  damages  in  respect  of  expenses  will  be  covered  by  an 

ttie  breach  of  an  agreement  to  agreement  on  the  part  of  the 

lend  on  mortgage  (whether  borrower  to  pay  the  lender's 

they  are  confined  to  the  ex-  reasonable  costs  if  the  loan 

penses  of  the  abortire  loan  or  goes  ofT,  see  Be  BlaJce$ley^  32 

extend   to   consequential  in-  Beay.  379. 


558 


MORTGAGES. 


When  iiueried. 


Operatiye  parts 
of  mortgages. 


Flan  of  intro* 
dnction. 


Land  specially 
adapted  for 
subject  of 
mortgage. 


sale,  by  which  in  a  conveyance  upon  a  sale  the 
narrative  recitals  are  followed,  there  is  substituted 
in  a  mortgage  the  recital  of  the  agreement  for  the 
loan  and  security.  The  rule  adopted  in  the  fol- 
lowing precedents  is,  that  where  the  nature  of  the 
case  requires  narrative  recitals,  they  are  followed 
by  an  introductory  recital  of  the  description  last 
mentioned  ;  but  that  where  no  narrative  recitals  are 
inserted,  there  the  introductory  recital  is  also  dis- 
pensed with,  and  the  statement  of  the  parties  to 
the  instrument  is  immediately  followed  by  the  first 
witnessing  part. 

It  is  proposed  to  treat  in  some  detail  of  the 
arrangement,  form,  and  contents  of  the  operative 
parts  of  mortgage  deeds,  the  modifications  intro- 
duced in  these  respects  with  reference  to  the  dif- 
ferent descriptions  of  property  which  may  form  the 
subject  of  mortgage,  and  the  precautions  (such  as 
registration  and  notice)  not  connected  with  the 
forms  of  instruments,  but  essential  to  their  full 
efficiency,  which  it  forms  part  of  the  duty  of  the 
draftsman  to  suggest  in  connection  with  the  prepa- 
ration of  mortgages.  To  this  a  few  observations 
will  be  added  on  transfers  of  mortgages  and  on 
reconveyances. 

There  are  few  descriptions  or  modifications  of 
property,  which  are  not  available  as  securities  for 
the  loan  or  forbearance  of  money,  under  such  cir- 
cumstances as  to  give  occasion  for  the  execution  of 
a  deed  or  other  document,  in  other  words,  which 
may  not  be  mortgaged.  The  ownership  of  land, 
however,  is  not  only,  historically,  the  security  by 
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relation  to  which  the  foim  and  many  of  the  inci- 
dents of  the  mortgage  were  determined,  but  is  in 
its  nature  specially  fitted  to  be  the  subject  of  mort- 
gage. Some  of  the  grounds  on  which  this  assertion 
is  made,  may  here  be  indicated.  Thus,  of  all 
things,  land  imites  most  thoroughly  the  character 
of  an  investment,  and  of  an  object,  the  possession 
of  which  is  capable  of  affording  direct  gratification ; 
hence,  as  verified  by  general  experience,  a  proprietor 
is  usually  under  a  strong  inducement  to  retain  the 
ownership  of  his  land,  though  he  may  be  compelled, 
through  the  process  of  borrowing  at  interest,  to  cede 
his  rights  to  a  portion  of  the  revenue  accruing  fi*om 
it ; — contrary  to  what  occurs  with  respect  to  objects 
of  property,  such  as  stocks  and  shares,  which  have 
no  value  otherwise  than  as  investments,  and  as  to 
which,  therefore,  the  course  naturally  and  usually  is 
to  sell  them  when  money  is  required,  except  at 
seasons  of  depression,  when  the  holder  borrows  on 
them  with  a  view  to  realising  at  a  more  favourable 
time»  Again,  the  facility  of  borrowing  on  the  secu- 
rity of  land  is  far  greater  than  that  of  selling  it,  as 
the  market,  in  the  former  case,  comprehends  all 
lenders  upon  landed  security,  whereas,  in  the  latter, 
the  buyer  must  be  sought  in  the  comparatively 
narrow  circle  whom  the  property  suits  in  character, 
locality,  and  the  many  circumstances  by  which  one 
estate  differs  fi^m  another.  The  uncertainty  as  to 
price  attending  a  sale,  the  difficulties  of  selling 
piecemeal,  and  the  impossibility  of  selling  exactly 
enough  to  meet  a  particular  exigency,  are  all  cir- 
cumstances recommending  a  mortgage  as  the  appro- 
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priate  resource  for  the  owner  of  land  in  want  of 
money ;  and  the  obvious  and  tolerably  permanent 
character  of  the  elements  on  which  the  value  of 
landed  property  depends,  operates  in  the  same 
direction,  by  adding  to  the  facility  of  borrowing, 
both  as  regards  the  terms  of  the  loan,  and  its 
amount  compared  with  the  value  of  the  security. 
For  these  reasons,  and  others  which  might  be  sug- 
gested, were  it  desired  to  exhaust  the  subject,  the 
mortgage  is  peculiarly  applicable  to  landed  property, 
and  the  frequency  aixd  importence  of  mortgages  of 
land,  as  compared  to  those  of  other  kinds  of  pro- 
perty, are,  out  of  all  proportion,  greater  than  would 
be  inferred  by  mere  comparison  of  value  between 
the  landed  and  other  property  of  the  country.  Cir- 
cumstances offering  more  or  less  of  analogy  to  those 
already  noticed  render  some  descriptions  of  personal 
property  more  fitted  to  be,  and  more  often  in  fact, 
the  subjects  of  mortgage  than  others.  The  con- 
siderations alluded  to  justify  us  in  treating  the 
mortgage  of  land  by  an  absolute  owner — ^in  other 
words,  the  mortgage  in  fee  simple — as  furnishing  us 
with  our  type  or  standard  form,  which  we  may  take 
as  our  starting  point,  and  with  reference  to  which 
other  mortgages,  differing  as  to  their  subject-matter, 
or  special  in  their  objects  or  provisions,  may  be 
considered  as  varieties. 

The  general  arrangement  of  thd  operative  parts 
of  a  mortgage  deed  adopted  in  these  Precedents  is 
the  following  :  First  in  order,  and  forming  the  first 
witnessing  part  of  the  mortgage  deed,  is  the  cove- 
nant for  payment  of  the  principal  debt  and  interest 
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at  a  specified  time,  usually  six  calendar  months  thefiwiwit. 
from  the  date  of  the  mortgage  deed.  The  practice 
of  inserting  this  covenant  as  the  first  witnessing 
part  of  the  deed,  and  rendering  it  perfect  in  itself, 
instead  of  framing  it  by  reference  to  the  proviso  for 
redemption,  was  recommended  in  the  first  edition 
of  this  work  {m\  as  more  convenient  and  more  con- 
formable to  the  nature  of  a  modem  mortgage,  the 
advantages  specified  being  that  it  "would  enable 
the  pleader,  in  framing  a  declaration  on  the  cove- 
nant, to  avoid  all  mention  of  the  mortgage ;  and 
would  make  the  mortgage  appear  to  be,  as  it  really 
is,  a  collateral  security  for  the  debt  f  and  the 
practice  is  now  almost  xmiversal. 

After  the  covenant  for  pajrment  of  the  mortgage  Conveyance  of 
debt,  will  foUow  the  assurance  by  conveyance,  as-  perty. 
Bignment,  demise,  or  otherwise,  according  to  its 
nature,  of  the  property  forming  the  subject  of  the 
mortgage.  The  operative  words  by  which  the 
assurance  is  made  will  be  the  same  as  in  an 
absolute  conveyance,  with  the  addition  usually 
(though  this  is  not  essential)  of  a  reference  (re- 
peated  as  many  times  as  there  may  be  distinct 

the  property  to  be  mortgaged,)  to  the  subsequent 

proviso  for  redemption.     Next  comes  the  proviso  Proyiw  for  re- 

A  ii*  i-i*  1  •  .         demption. 

tor  redemption,  which,  m  modem  usage,  is  not  a 
proviso  for  redemption,  but  for  reconveyance;  and  Modeoffram. 
in  which   the  plan  formerly  in  use  of  stipulating 
for  the  payment  of  half  a  year's  interest  on   the 

(m)  Vol.  8,  p.  470,  note  (*). 
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principal  at  the  end  of  the  first  half-year,  and  for 
payment  of  the  entire  principal  and  another  half- 
year's  interest  at  the  end  of  the  first  year,  is  aban- 
doned ;  the  stipulation,  (conformably  to  the  frame 
of  the  covenant  for  payment  of  the  mortgage  debt), 
being  that  the  principal  and  interest  shall  be  paid 
at  a  specified  time,  which  is  generally  the  end  of 
the  first  half-year.  In  the  case  of  policies  of  assur- 
ance, reversionary  interests  in  personalty,  and  other 
choses  in  action,  which,  in  ordinary  course,  woidd 
be  realised  by  the  mortgagee,  if  falling  in  during 
the  continuance  of  the  security,  the  proviso  for 
redemption  is  followed  by  a  declaration  of  trust  of 
the  money  received  by  the  mortgagee  in  respect  of 
the  mortgaged  property,  and  a  power  for  him  to 
give  effectual  discharges.  Next  comes  the  cove- 
nant for  payment  of  interest  in  the  event  of  the 
principal  not  being  paid  at  the  day  appointed, 
which  is  immediately  followed  by  the  provision, 
or  group  of  provisions,  (if  any),  qualifying  the 
contract  between  the  parties  in  relation  to  the 
payment  or  receipt  of  the  money,  (principal  as 
weU  as  interest),  secured  by  the  mortgage. 
Under  this  head  will  come  (in  those  cases  in 
which  they  are  found)  the  ordinary  provisions 
for  reduction  of  interest  on  punctual  pajnnent^ 
for  continuance  of  the  loan  during  a  certain 
term,  for  pa)nnent  of  the  loan  by  instalments,  and 
for  putting  the  mortgagees  on  the  footing  of 
joint  tenants  as  regards  the  receipt  of  the  mort- 
gage money. 

Next  in  order  come,  (where  the  circumstances  of 
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tte  case  are  such  as  to  require  them),  the  covenants  !»»«,  to  pro- 

,  * .  ,  cure  renewaLi 

which  have  for  their  object  the  preservation,  and  ofiea8e8,re-     • 

granta  of  copj- 

maintenance  of  the  value  of  the  mortgaged  pro-  holds, 
perty,  such  as  covenants  to  insure  against  fire  and 
to  repair,  in  mortgages  in  which  buildings  form  an 
important  portion  of  the  security,  covenants  for 
keeping  on  foot  or  replacing  life  policies,  or,  in  the 
case  of  renewable  leaseholds  or  copyholds,  for  pro- 
curing renewals  or  re-grants  and  subjecting  them 
to  the  security. 

The  provisions  of  the.  order  last  alluded  to  are  Power  of  sale, 
followed  by  the  power  of  sale,  which,  according  to 
modem  practice,  forms  (with  very  rare  exceptions) 
part  of  every  mortgage  deed  (n).  After  the  power  of 
sale  will  come  (where  required  by  circumstances) 
an  attornment  clause  or  power  of  distress  (appro-  Attornment 

•^  \  X  JT  Clause — power 

priate  to  the  case  of  any  material  portion  of  the  ofdjstwM— 

*■  .  .  receiveTship 

property  being  in  hand),  and  receivership  clauses,  clauses, 
where  the  appointment  of  a  receiver  forms  part  of 
the  security,  and  is  included  in  the  mortgage 
deed  (o)  ;  the  class  of  provisions,  in  short,  which 
confer  on  the  mortgagee  additional  powers  and  re- 
medies.    Last  of  all  come  the  covenants  for  title,  Covenants  for 

'   title. 

which,  as  already  noticed  {p)j  are  absolute,  amount- 

(n)  Part  II.  of  23  &  24  in  reliance  upon  the  provisions 

Vict,  c  145  (Lord  Cranworth's  of  the  Act :  but  in  simple  cases 

Act),  giving   to   mortgagees  to  which  the  Act  applies  there 

powers  of  sale,  and  of  appoint-  is  no  objection  to  doing  so. 
ing  a  receiver,  is  printed  at         (o)  See  the  last  preceding 

the  end  of  Precedent  I,  infra,  note. 

It  has  not  become  to  any  con-         {p)  Ante,  Vol.  1,  3rd  ed. 

siderable  extent  the  practice  to  p.  1 15. 
dispense  with  express  powers 

VOL.  II.  p  P 
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ing  to  a  waxranty  against  and  for  the  acts  and 
omissions  of  the  whole  world.  The  proviso  for 
quiet  enjo)rment  by  the  mortgagor  until  default  in 
payment  of  the  mortgage  money,  which  formerly 
made  part  of  every  mortgage  deed,  is  not  inserted 
in  the  following  Precedents. 

By  the  adoption  of  this  arrangement,  the  assem- 
blage of  provisions  by  the  combination  of  which 
a  mortgage  deed  is  formed,  will  resolve  themselves 
into  distinct  groups,  which  may  be  classified  into — 
first,  the  mortgage  proper,  consisting  of  the  cove- 
nant for  payment  and  the  conveyance  subject  to 
redemption;  secondly,  special  clauses  relating  to 
the  mortgage  money ;  thirdly,  special  clauses  relat- 
ing to  the  subject-matter  of  the  mortgage ;  fourthly, 
the  power  of  sale,  and  other  clauses  for  giving 
special  remedies  to  the  mortgagee  ;  and  fifthly,  the 
covenants  for  title.  It  is  believed  that  the  task  of 
the  draftsman  will  be  facilitated,  especially  in  cases 
of  complexity,  by  keeping  up  the  subdivision  here 
indicated,  so  as  to  enable  him  to  concentrate  his 
attention  on  one  class  of  provisions  at  a  time.  We 
have  now  to  pass  from  the  subject  of  the  general 
structure  of  mortgage  deeds,  to  the  consideration  of 
their  more  important  constituent  parts,  beginning 
with  the  covenant  for  payment,  which,  as  already 
mentioned,  is  inserted  as  the  first  witnessing  part 
of  the  deed. 

Though  the  covenant  for  payment  (unless  the 
nature  of  the  mortgage  precludes  it,  as  in  the  case 
of  a  mortgage  to  secure  an  account  current)  specifies 
a  day  for  the  payment  of  the  principal  money  with 
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interest  (a),  generally  at  the  end  of  half  a  year,  it  is  Specified  day 

_-      .  of  payment 

not  usually  intended  that  the  principal  shall  actually  luiiaiiy  at  end 
he  paid  at  the  time  fixed ;  the  only  object  is,  to  fix 
a  time,  after  which  the  mortgagee  may,  if  he  please, 
eaD  for  payment  of  the  money.  It  must  be  under- 
stood, too,  that,  though  it  is,  in  ordinary  cases, 
convenient  to  specify  the  end  of  half  a  year  as  the 
time  for  pajonent,  there  is  no  necessity  to  do  so, 
but  any  other  time  may  be  appointed.     Thus,  in  a  Bxoeptiona. 


BeaT.  49,  there  was  a  mort- 
gage giyen  to  secnre  an  ante- 
cedent debt  (which,  probably, 
though  the  case  is  silent  as  to 
this  point,  carried  no  interest) ; 
the  mortgage  provided  for 
payment  of  the  som  secured 
by  instalments,  but  made  no 
provision  for  interest,  and  the 
mortgagee  thereby  agreed  upon 
payment  of  the  sum  secured  to 
reoonrey.  It  was  held  that  the 
mortgage  carried  no  interest. 
The  circomstances  of  this  case 
were  very  special,  and  in  the 
case  of  a  mortgage,  as  in  that 
of  a  bond  {Farquhar  v.  Morris^ 
7  Term  Eep.  124),  though  the 
instrmnent  were  silent  on  the 
point,  the  mortgagee  would  in 
general  be  entitled  to  interest. 
Where  a  bond  does  not  specify 
a  day  of  payment,  it  is  payable 
on  the  d;ay  of  the  date,  and 
interest  nms  from  that  day 


{Farqufiar  v.  Morris^  ubi  su- 
pra), and  the  same  rule  wonld 
no  doubt,  in  general,  apply 
to  a  mortgage.  In  Ashwell  v. 
SlauntoUy  30  Beav.  52,  in 
which  the  mortgage  deed  re- 
cited an  agreement  to  secure 
the  money  with  interest,  and 
there  was  a  covenant  for  pay- 
ment on  a  day  certain,  but  the 
covenant,  proviso  for  redemp- 
tion and  power  of  sale,  made 
no  mention  of  interest,  it  was 
held  that  interest  was  payable 
at  5  per  cent. ;  but  whether 
from  the  date,  or  the  day 
named  in  the  covenant  does 
not  clearly  appear.  It  has 
been  considered  doubtful  whe- 
ther the  deposit  of  title  deeds, 
without  a  legal  security,  will 
make  adebt  bear  interest  which 
does  not,  in  its  nature,  bear 
interest :  Ashton  v.  Ballon^  2 
Coll.  665  ;  but  see  Carey  v, 
Doyney  5  Ir.  Ch.  Eep.  104. 

p  p  2 
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mortgage  for  a  sum  to  be  paid  off  by  instalments, 
the  first  instalment  to  be  paid  at  the  end  of  the  first 
quarter  of  a  year,  that  time  would  be  named  for 
payment  of  the  whole  sum,  (the  acceptance  of 
payment  by  instalments,  if  regularly  made,  being 
separately  provided  for) ;  and  where  a  further  loau 
is  made  in  the  interval  between  two  half-yearly 
days  appointed  for  the  payment  of  interest,  the 
covenant  (when  the  transaction  is  confined  to 
securing  the  new  loan,  and  does  not  alter  the  footing 
of  the  original  mortgage-debt)  wiU  be  for  payment 
of  the  further  loan  at  the  half-yearly  day  next 
following  the  date  of  its  being  advanced. 

A  covenant  or  bond  for  payment  of  the  mort- 
gage-money renders  the  mortgagee  to  whom  it  is 
given  a  specialty  creditor;  whereas,  if  a  man 
mortgages  his  estate  without  giving  a  bond  or 
entering  into  a  covenant  with  the  mortgagee,  the 
mortgagee  becomes  a  simple  contract  creditor  of  the 
mortgagor,  by  virtue  of  the  contract  for  repayment 
implied  in  the  loan  (r).  If  a  warrant  of  attorney  is 
taken,  on  which  judgment  is  entered  up,  the  mort- 
gagee becomes  a  judgment  creditor.     In  all  these 


(r)  Tales  v.  Aston^  8  Gale 
&  Dav.  351  \  8.C.4:  Q.  B.  182. 
In  Orossley  v.  Dolson^  2  De 
6.  &  Sm.  486,  where  there 
was  a  mortgage  by  tenants  in 
common,  with  a  joint  covenant 
for  payment,  the  order  im- 
plies, that,  though  there  might 
be  a  several  debt  in  respect 
of  the  receipt  of  the  money, 


the  specialty  debt  under  the  co- 
venant was  joint  only.  In  Hart 
V.  Eastern  Union  Railway  Co^ 
21  L.  J.  Exch.  97,  affirmed 
19  L.  T.  314,  it  was  held,  that 
a  provision  in  a  mortgage  deed 
that  the  money  is  to  be  repaid 
by  a  certain  day,  imports  a 
covenant  for  repayment  on 
that  day. 
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cases,  it  is  the  contract  which  determines  the  natui-e 
of  the  debt ;  and  in  all,  the  mortgaged  estate  is  to 
be  regarded  merely  as  a  collateral  security.     Now  Advantagee  of 

ri  J  J  specialty  ere- 

a  specialty  creditor  has  priorities  and  advantages  ^^^^^ 
over  simple  contract  creditors,  with  regard  to  the 
administration  of  assets  and  the  operation  of  the 
Statutes  of  Limitation  ;  and,  therefore,  all  mort- 
gage-deeds (except  those  in  which,  owing  to  the 
particular  circumstances,  the  mortgagor  is  to  be 
firee  from  personal  liability,  and  the  land  alone  is 
to  form  the  security,)  contain  a  covenant  for 
payment  of  the  principal  money  and  interest,  so  as 
to  constitute  the  mortgagees  creditors  by  specialty. 
A  bond  used  frequently  to  be  taken  in  addition, 
but  this  is  altogether  useless,  and  is  discarded  by 
modem  practice. 

Judgment  creditors  have  priority  in  the  adminis- 
tration  of  assets  over  specialty  creditors,  and  have 
other  advantages ;  but,  except  in  particular  cases 
and  as  a  matter  of  special  contract,,  it  is  not  the 
practice  to  take  a  warrant  of  attorney  to  enter  up 
judgment  against  the  mortgagor  (5). 


(«)  As  to  the  order  in  which 
debts  of  different  classes  are 
payable  out  of  the  property  of 
a  deceased  person,  see  Williams 
on  Executors,  5th'  edit.  890 
et  seq. ;  1  Spence's  Equitable 
Jurisdiction,  192,  193,  where 
the  rales  on  this  subject  are 
well  and  concisely  stated ;  2 
Lead.  Cas.  Eq.  2nd  ed.  91  et 
seq.  ;    Joshua  Williams    on 


Real  Assets,  8  et  seq.    By  4  A«  to  the  order 

a  I' -tTT'ii    0   ir  r^/v      A         in  which  a«aet8 

&  5  Will.  &  Mary,  c.  20,  after-  are  applicable 
wards  made  perpetual  by  7  &  ji^bu^"**"**  ""^ 
8  Will.  3,  c.  36,  s.  3,  judg. 
ments  were  required  to  be 
docketed,  and  judgments  not 
docketed  were  not  to  have 
preference  against  heirs,  exe- 
cutors, or  administrators,  in 
the  administration  of  their 
ancestor's,  testator's,  or  intes- 
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Covenant  for  The   covcnaiit  fop    pa3nnent    of    the    mortgage 

payment  of  i     •  •  i        i  r  • 

mortgage  debt     money  IS   entered  mto  with  the    mortgagee,  his 


tate's  estates.  .  The  effect  of 
the  closing  the  dockets,  pur- 
suant to  2  &  3  Vict,  a  11,  was 
considered  in  Fuller  v.  Bed- 
man,  26  Beav.  600,  in  which 
it  was  held  that  the  old  law 
prior  to  the  4  &  5  Will.  & 
Mary,  was  restored  so  as  to 
give  a  judgment  creditor  un- 
conditional priority,  and  the 
administrator  was  accordingly 
as  regards  a  judgment  cre- 
ditor disallowed  moneys  paid 
to  simple  contract  creditors, 
though  the  judgment  had  not 
been  registered,  and  it  was  not 
shown  that  the  administrator 
had  notice.  By  23  &  24 
Vict.  c.  38  (Lord  St.  Leonard's 
Amendment  Act),  ss.  3 — 5,  a 
protection  analogous  to  that 
given  by  the  Act  of  Will.  & 
Mary,  was  restored,  by  admit- 

♦ 

ting  to  preference  in  the  admi- 
nistration of  assets  those  judg- 
ments only  which  have  been 
rej^istercd  or  re-registered 
within  five  years  of  the  death 
of  the  testator  or  intestate, 
pursuant  to  the  Act  of  1  &  2 
Vict.  c.  110  and  the  other 
modem  Acts  as  to  the  regis- 
tration of  judgments  (2  &  3 
Vict,  ell  ;  18  &  19  Vict.  c. 
15) ;  and  the  recent  Act  ope- 


rates not  only  for  the  protec- 
tion of  the  executor,  but  so 
as  to  put  an  unregistered 
judgment  debt  (like  an  un- 
docketed  judgment  debt  for- 
merly) on  a  footing  of  abso- 
lute equality  with  a  simple 
contract  debt  {Be  Turner, 
12  W.  R.  337,  10  Jut.  N. 
S.  .147,  33  L.  J.  Ch.  232). 
It  seems  that  the  enact- 
ment is  not  retrospective,  so 
as  to  deprive  the  unregistered 
judgment  creditor  of  his  pri- 
ority when  the  death  of  the 
debtor  took  place  before  the 
passing  of  the  Act  {Evans  v. 
Williamsy  2  Drew.  &  Sm.  324) ; 
but  where  the  judgment,  which 
was  prior  to  the  Act,  was  not 
registered  in  the  lifetime  of 
the  debtor  who  died  after  the 
passing  of  the  Act,  the  credi- 
tor was  held  to  have  lost  his 
priority  {Kemp  v.  Wadding- 
ham,  1  L.  R.  Q.  B.  355). 
Although  under  this  Act  un- 
registered judgments  against 
the  deceased  are  not  entitled 
to  preference,  an  unregistered 
judgment  against  the  repre- 
sentative (like  an  undocketed 
judgment  before  the  dockets 
were  closed,  Oaunt  v.  Taylor, 
3  Man.  &  Gr.  886),  gives  pri- 
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executors  and  administrators,  and  is,  of  course,  a  a  personal 

ooTenant. 

personal   covenant    not    running    with    the    land. 


ority  oyer  the  simple  contract 
creditors  of  the  deceased  in  the 
administration  of  assets  {^Jen- 
mngs  y.  lUffhyj  33  Beay.  198). 
It  will  be  remembered  that  the 
mles  of  priority  apply  only  to 
legal  assets,  and  to  assets 
which,  though  administered 
by  oomrts  of  equity,  are,  by 
statute,  to  be  administered 
under  the  same  roles  of  pri- 
ority as  apply  to  legal  assets. 
As  regards  equitable  assets, 
which  are  reached  through  the 
medium  of  a  court  of  equity, 
and  to  which  it  is  at  liberty 
to  apply  its  own  principles  of 
distribntiou,  equality  is  the 
rule  of  distribution,  without 
regard  to  the  nature  of  the 
debt ;  and  where  the  estate 
of  a  deceased  person  consists 
partly  of  legal  and  partly  of 
equitable  assets,  creditors,  who 
have  ayailed  themselyes  of 
their  preferential  right  to  the 
former,  will  not  be  allowed  to 
participate  in  the  latter,  till  the 
postponed  creditors  haye  been 
put  upon  a  footing  of  equality 
with  them. 

*  It  does  not  appear  that 
there  is  any  kind  of  property 
which  constitutes  equitable 
assets,  except  inheritable  in- 


terests in  real  estate  charged 
by  will  with  the  payment  of 
debts.     It  may  probably  be 
laid  down  with  perfect  gene- 
rality,   that    (excluding    the 
anomalous  case  of  a  married 
woman's    separate    property) 
personal  property,  in  all  its 
modifications,  and  including 
all  chattel   interests  in  real 
estate,  constitutes  legal  assets, 
to  be  applied  in  due  course  of 
administration.     It  has  been 
supposed  that  there  are  ex- 
ceptions to  this  rule,  where 
the  property  cannot  be  reached 
except  through  the  medium 
of  a  court  of  equity  ;  and,  in 
particular,  the  equity  of  re- 
demption of  a  mortgaged  term 
has  been  held  to  constitute 
equitable  assets :  (Case  of  Sir 
Charles  Caxfa  OreditorSj  3  P. 
Wms.  342,  but  see  Mr.  Cox's 
note,    p.  344  ;    Hartwell  y. 
ChitterSj  Amb.  308 ;  see  also 
the  judgment  of  Baylsy^  J., 
in  Clay  y.  WUlis,  1  B.  &  C. 
372,  and  that  of  Lord  Tmier- 
deny  C.  J.,  in  Barker  y.  May^ 
9B.&C.  493).    That  a  ques- 
tion of  this  description,  which     ♦  As  to  legal 
cannot  but  be  frequently  sol-     JSle  waeu. 
yed  in  practice,  should  haye 
remained  open  to  discussion 
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Thus,  where  a  mortgagee  for  a  term  of  years  be- 
queathed the  mortgage  debt  to  A.  B.,  and  appointed 


down  to  the  present  time,  may 
jnstly  be  considered  surpris- 
ing ;  but  the  course  of  modem 
authority  leaves  little  or  no 
doubt  that  the  cases  in  ques- 
tion would  not  now  be  fol- 
lowed, and  that  the  principle, 
that  whatever  devolves  on  the 
personal  representative  virtute 
officii,  is  to  be  disposed  of  by 
him  in  due  course  of  admi- 
nistration—  in  other  words, 
that  all  personal  property  is 
legal  assets — ^would  be  carried 
to  its  fall  length.  (SeeFonbl. 
Eq.  5th  ed.  401,  402  ;  WH- 
liams  on  Executors,  5th  ed. 
1519  et  seq. ;  Story's  Equity 
Juris,  vol.  1,  p.  633,  &  551 ; 
Lovsgrove  v.  Cooper^  2  Sm.  & 
Giff.  271,  see  p.  273,  note; 
CooJc  V.  Oregson^  3  Drew.  547; 
Shm  V.  French^  id.  716  ;  MuU 
low  V.  MtdloWf  4  De  6.  & 
J.  539;  Cliristy  v.  Gourtmayy 
26  Beav.  140 ;  and  see  Att- 
Om.  V.  Brtmningy  8  Ho.  Lords 
Cas.  per  Lord  Oranworthy  p. 
258,  and  per  Lord  Chelmsford, 
p.  264).  The  principle  of  the 
decisions  referred  to  appears 
to  extend  to  personal  estate, 
subject  to  a  general  power  of 
appointment,  and  which  by  the 
exercise  of  the  power  is  sub- 


jected to  the  payment  of  debts 
(see  Joshna  Williams,  Real 
Assets,  p.  13).  As  to  inherit- 
able interests  in  real  estate 
not  charged  with  the  payment 
of  debts,  they  are  governed 
(whether  legal  or  equitable), 
as  to  their  liability  to  debts, 
by  the  Act  of  3  &  4  Will.  4, 
c.  104;  under  which  creditors 
by  specialty  binding  the  heirs 
are  to  be  paid  in  fall  in  priority 
to  other  creditors.  Having 
regard  to  this  enactment^  it 
is  plain,  that,  notwithstanding 
the  older  cases,  in  which  an 
equity  of  redemption  in  fee 
is  held  to  be  equitable  assets 
{Solhy  V.  Oawer,  2  Vem.  61 ; 
Plunket  V.  Pensonf  2  Atk. 
290),  for  all  practical  pur- 
poses, an  equity  of  redemp- 
tion in  fee  is  applicable  to  the 
payment  of  debts,  on  the  same 
footing  as  legal  assets  {Foster 
V.  Eandley,  1  Sun.  N.S.  200); 
except  that^  as  the  statute 
gives  no  preference  to  specialty 
debts. not  binding  the  heir, 
such  specialty  debts  are  on  an 
equal  footing,  for  the  purpose 
of  administration  under  it, 
with  simple  contract  debte 
{Chtmmms  v.  Cummins,  3  Jo. 
&  Lat.  64), 
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him  one   of  the  executors,   and    the    co-executor 


It  must  be  remembered, 
tbat  this  priority  of  certain  do- 
scriptions  of  debts  oyer  others, 
extends  only  to  the  applica- 
tion of  the  debtor's  property 
after  his  deatL  During  the 
lifetime  of  the  debtor,  there  is 
no  snch  thing  as  priority  be- 
tween creditors  as  such.  The 
only  distinction  is  between 
creditors  who  have  only  the 
personal  liability  of  the  debtor, 
and  those  who  have  a  specific 
charge. 

*  But  creditors  by  specialty 
have  adyantages  with  refer- 
ence to  the  operation  of  the 
Statutes  of  Limitation,  which 
are  ayailable  both  in  the  life- 
time of  the  debtor,  and  after 
his  death.  The  Act  of  3  &  4 
Will.  4,  c.  27  (for  the  limita- 
tion of  actions  and  suits  re- 
lating to  real  property),  s.  42, 
enacts,  that  no  arrears  of 
interest  in  respect  of  money 
charged  upon  land  shall  be 
reooyered,  except  within  six 
years  of  their  becoming  due 
(or  after  a  written  acknow- 
ledgment). The  Act  of  3  &  4 
Will.  4,  c.  42,  8. 3,  enacts,  that 
all  actions  upon  bond  or  other 
specialty  shall  be  commenced 
within   twenty    years    after 


the  cause  of  action.  Great 
difBculty  was  felt  in  recon- 
ciling these  proyisions.  Was 
the  latter  to  be  considered, 
where  it  applied,  as  super- 
seding the  former,  so  that 
where  there  Vas  a  coyenant 
or  bond,  the  mortgagee  was 
entitled  to  recoyer  twenty 
years'  arrears  of  interest, 
though  without  it  he  would 
only  haye  been  entitled  to  six 
years'  arrears  ?  Such  was  the 
opinion  of  Vice-Chancellor 
Wigranij  in  Du  Vigier  y.  Lee^  2 
Hare,  326  (a  foreclosure  suit). 
Lord  St  LeanardSf  in  Ifughes 
y.  Kellyy  3  Dru.  &  War.  482, 
took  a  different  yiew  (see  also 
Lord  St.  Leonards'  Real  Prop. 
Stat.  2nd  ed.,  147—148),  In 
Hunter  y.  Nockolds,  1  Macn. 
&  Gord.  640,  the  point  came 
before  Lord  Cottmham  on 
appeal  from  Vice-Chancellor 
Wigram,  who  adhered  to  his 
former  yiews.  Lord  Gotten- 
kam^  in  an  elaborate  judg- 
ment, gaye  it  as  his  opinion 
that  the  remedy  against  the 
land  under  the  former  statute, 
was  not  extended  by  reference 
to  the  personal  remedy  under 
the  latter ;  nor,  on  the  other 
hand,  was  the  personal  remedy 


*  Operfttion 
of  Statutes 
of  Limita- 
tion with 
r6sard  to 
specialty 
debts. 
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assented  to   the  bequest,  it  was  held  that  A.  B. 


abridged  by  reference  to  that 
against  the  land ;  bnt  that  the 
statutes  were  to  be  reconciled 
by  confining  the  operation  of 
the  former  to  the  remedy 
against  the  land,  and  that  of 
the  latter  to  the  action  on  the 
specialty.  Though  in  Hunter 
v.  NockoldSy  the  decision  in  the 
particular  case  was  open  to 
the  objection  of  disregarding 
the  existence  of  a  trust  term 
by  which  the  statute  was  pre- 
vented from  running  (see  Cox 
V.  Dolman,  2  De  G.  M.  &  G. 
592,  695-596  ;  Lewis  v.  Dun- 
combe,  29  Beav.  175,  188), 
the  law  appears  to  be  now 
settled  in  conformity  with  the 
view  there  adopted,  so  that  a 
mortgi^ee  to  whom  more  than 
six  years'  arrears  of  interest 
are  owing  on  a  mortgage  con- 
taining the  usual  covenant  for 
payment,  is  on  the  footing  of 
a  secured  creditor  in  respect 
of  the  principal  and  six  years' 
arrears,  and  of  an  unsecured 
creditor  in  respect  of  the  re- 
mainder of  the  arrears.  In 
Shaia  V.  Johnson,  1  Drew.  & 
Sm.  412,  the  statute  was  held 
to  be  excluded  by  means  of 
an  agreement  to  assign  an 
attendant  term  ;  but  it  seems 
that  the  Vice-Chancellor  would 


otherwise  have  held  that  in  a 
foreclosure  suit  (though  the 
mortgage  contained  a  cove- 
nant for  payment),  no  more 
than  six  years'  arrears  can  be 
recovered.  In  Elvy  v.  Nor^ 
wood,  5  De  G.  &  Sm.  240,  the 
plaintiffs,  co-heirs  of  the 
mortgagor,  were  not  allowed 
to  redeem  except  upon  pay-  . 
ment  of  twenty  years'  arrears, 
on  the  ground  that  a  mortga- 
gee is  allowed  as  against  the 
heir  (though  not  as  against 
the  original  debtor  himself), 
to  tack  an  unsecured  specialty 
debt  binding  the  heir  to  the 
mortgage  debt.  This  decision 
appears  to  be  disapproved  by 
Lord  St.  Leonards  (see  Real 
Prop.  Stat.  2nd  ed.  148).  In 
Sinclair  v.  Jackson,  17  Beav. 
405,  a  foreclosure  suit  against 
the  co-heirs  of  the  mortgagor, 
in  which  there  had  been  the 
usual  reference  to  take  an 
account  of  principal  and  in- 
terest, it  was  held  that  no 
more  than  six  years'  arrears 
could  be  allowed ;  but  the 
Court  abstained  from  deciding 
what  its  judgment  would  have 
been,  if  the  question  of  tack- 
ing had  been  proiKjrly  raised. 
In  Round  v.  Bell,  30  Beav. 
121,  it  was  held,  that  no  more 
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could  not  maintain  an   action  in   his  own  name^ 


than  six  years'  arrears  were 
reoorerable  in  a  foreclosore 
suit  against  the  deyisees  of 
the  mortgagor,  and  it  was  ob- 
serred  that  tMs  was  made 
more  jnst  by  the  circnmstance 
that  there  had  been  a  soit 
for  the  administration  of  the 

mortgs^or's  estate,  and  that 
the  plaintiff  had  not  thoaght 
fit  to  come  in  under  it,  and 
rocoYer  twenty  years'  arrears 
of  interest.  See  also  Paget 
V.  Foky,  2  Bing.  N.  C.  679  ; 
&m  V.  Thomas,  12  Ad.  &  El. 
536 ;  Htmtfrey  v.  ffery,  7  C.  B. 
567 ;  Manmnff  v.  Phelps,  10 
Eich.  59.  As  to  the  effect  of 
the  mortgagor's  acknowledg- 
ment in  depriving  an  inter- 
mediate mortgagee  of  the 
benefit  of  the  statute,  see 
BoJdmg  y.  Lane,  3  Gif. 
561,  reYcrsed  on  appeal,  1 
De  G.  J;  &  S.  122.  That 
the  possession  of  a  receiYor 
on  behalf  of  the  mortgagee 
as  to  part  of  the  mort- 
gaged property,  will  prevent 
the  statute  &om  running  in 
&YonT  of  a  purchaser  of  other 
part  of  the  property,  see 
Chmnery  y.  Evans,  11  Ho. 
Lords  Cas.  115,  in  which  Bold- 
ing  Y.  Lans  was  obsenred  upon 
and  explained.      As  to  what 


constitutes  a  trust  for  the 
purpose  of  authorisii^  the 
recovery  of  more  than  six 
years'  arrears  of  interest,  see 
Mason  v.  Broadhent,  33  Beav. 
296.  In  Edmunds  y.  Waugh, 
1  L.  E.  Eq.  Ca.  418,  in  which 
the  question  was  as  to  the  right 
of  the  mortgagee  to  appropri- 
ate a  fund  in  Court  to  the  pay- 
ment of  arrears  of  interest 
beyond  the  six  years,  the 
Court  intimated  an  opinion 
that  the  clause  limiting  the 
recoYeiy  of  arrears  does  not 
apply  to  proceedings  initiating 
with  the  mortgagor ;  but  it 
may  be  doubted  whether  this 
view  is  sustainable  either  on 
principle  or  authority. 

Judgment  creditors  come 
within  the  operation  of  3  &  4 
Will.  4,  c.  27,  s.  42,  but  not 
of  3  &  4  WiU.  4,  c.  42,  s.  3, 
so  that  they  caJmot  recover 
more  than  six  years'  arrears  of 
interest,  whether  out  of  the 
real  or  the  personal  estate : 
Henry  v.  Smith,  2  Dm.  & 
War.  381 ;  see  Qreenway  v. 
Brocmfidd,  9  Hare,  201.  In 
this  respect  they  are  on  the 
same  footing  as  a  mortgagee, 
who,haYingno  covenant  for  the 
payment  of  the  debt,  is  merely 
a    simple    contract   creditor. 
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because   the    covenant  with    the    mortgagee  was 
collateral,  and  was  broken  in  his  lifetime  (i). 

The  principle,  that  the  mortgaged  estate  is  to  be 
regarded  as  a  pledge  for  the  payment  of  the  mort- 
gage debt,  which  pervades  the  whole  of  the 
doctrines  of  equity  in  relation  to  mortgages^  was 
kept  in  view  in  the  rules  which,  until  recently, 
determined  the  incidence  of  the  mortgage  debt  as 
between  the  different  persons  claiming  under  a 
deceased  mortgagor.  Unless  the  mortgagor  himself 
laid  down  another  rule  of  administration,  his 
personal  assets  not  specifically  bequeathed  were, 
in  general,  the  fund  primarily  applicable  in  payment 
of  the  mortgage  debt,  in  exactly  the  same  way  as 
if  it  had  been  an  unsecured  debt  {u).  Thus,  where 
a  mortgaged  estate  descended  or  was  devised,  the 
heir  or  devisee  was  entitled  to  have  it  exonerated 
from  the  mortgage,  and  the  specific  legatee  of 
mortgaged  personalty  was  in  an  equally  favourable 
position.  So  broadly  was  this  rule  applied,  that, 
though  the  estate  were  devised  "subject  to  the 
mortgage,''  still  the  right  to  exoneration  existed,  the 
words  in  question  being  looked  upon  as  merely 
descriptive  of  the  state  of  the  property  (x).     The 


See  Hodges  v.  The  Groydon 
Canal  Company^  3  Beav.  86. 

(/)  Canham  y.  Rust^  2  J.  B. 
Moore,  164. 

(u)  Roper  on  Legacies,  4th 
edit.  731  et  seq. ;  Earl  of 
Clarendon  v.  Barham,  1  You. 
&  Col.  C.  C.  688  ;  see  pp.  708 


et  seq. 

(x)  11  Ves.  181,  188.  Sec 
Lochhart  v.  Hardy^  9  Beav. 
379.  The  rule  of  exoneration 
does  not  apply  to  a  mortgage 
made  under  a  power,  as  in  that 
case  the  property,  as  between 
the  persons  entitled  to  it  and 
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exceptions  to  the  rule  in  question  were — first,  where 
the  debt  was  not  the  debt  of  the  deceased,  or  adopted 
by  him,  but  the  mortgaged  estate  was,  in  his  life- 
time, that  to  which,  solely  or  primarily,  recourse 
must  have  been  had  for  payment  of  the  debt,  in 
which  case  there  was,  of  course,  no  ground  for 
transferring  the  incidence  of  the  debt  from  the 
mortgaged  estate  to  the  general  assets  {y) ;  and, 
secondly,  where,  to  have  thrown  the  mortgage  debt 
upon  the  general  assets  would  have  disappointed 
pecuniary  legatees  of  their  legacies.  In  this  instance, 
by  a  somewhat  anomalous  deviation  from  the 
general  principles  of  administration,  it  was  presumed 
that  the  testator  intended  that  the  devisee  of  the 
mortgaged  estate  should  take  cum  onerey  to  such  an 
extent  as  might  be  necessary  for  the  payment  of  his 
pecuniary  legacies,  and  the  legatees  were  therefore 
(under  the  principle  of  marshalling,  as  applicable 
upon  that  presumption)  permitted  to  resort  to  the 


SzoeptipnB : 

Where  mort- 
gage debt  was 
not  the  per- 
■onal  debt  of 
thedeoeased; 


Where  payment 
oat  of  general 
assets  wonld 
disappoint 
peenniary 
legatees. 


the  mortgagor,  is  looked  upon 
as  the  debtor :  Bntl.  note  to 
Co,  Litt.  208,  a.  (106) ;  Jen- 
hmm  T.  Haramrtj  Kay,  688. 
As  to  the  effect  of  a  settlement 
subject  to  mortgages  made  by 
the  settlor  in  rendering  the 
settled  estates,  including  the 
settlor's  leversion  in  fee,  the 
primaiy  fiond  for  payment  of 
the  mortgage  debts,  see  IbheU 
wn  T.  Ibbetson^  12  Sim.  206  ; 
Lady  Langdale  v.  Briggs,  8  De 
G.M.&G.391.  When  property 
over  which  a  married  woman 


has  a  power  is  mortgaged  for 
the  husband's  debt,  he  is 
primarily  liable  {Thomas  v. 
Thomas,  2  Kay  &  J.  79)  ;  but 
not  so  when  money  is  raised 
for  the  husband  by  the  exer* 
cise  by  husband  and  wife  of 
a  joint  power  of  appoint- 
ment (JSchohfieU  v.  Lochwood, 
32  Beav.  434,  aff.  on  app.  12 
W.  R.  114,  3  N.  R.  177,  9 
Jur.  N.  S.  1268). 

(y)  Eoper  on  Legacies,  4th 
edit.  735  et  seq.,  and  cases 
there  referred  to. 
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mortgaged  estate,  in  order  to  repair  any  inroad  upon 
the  personalty  which  might  have  been  made  for 
payment  of  the  mortgage  debt  (z).  Now,  under 
17  &  18  Vict.  c.  113,  as  between  the  heir  or  devisee 
of  land  in  mortgage,  and  the  mortgagor's  general 
estate,  unless  a  contrary  intention  is  signified  by 
the  mortgagor,  the  land  in  mortgage  is  primarily 
charged  with  the  payment  of  the  mortgage  debt ; 
but  this  does  not  apply  to  the  rights  of  persons 
claiming  under  wills  and  other  instruments  made 
before  the  1st  of  January,  1855.  It  has  been 
decided  that  leaseholds  are  not  within  the  Act  (a),  so 
that  with  regard  to  leaseholds  in  mortgage,  as  well 
as  with  regard  to  chattels  or  a  personal  fond,  when 
respectively  specifically  bequeathed  by  the  mort- 
gagor, the  question  whether  the  mortgaged  property 
or  the  general  estate  is  primarily  liable,  appears  to 
depend  on  the  same  considerations  as  before  the 
statute.  The  Act  has  been  held  to  apply  to  an 
equitable  mortgage  by  deposit  of  deeds  (b)  as  well 
as  to  a  mortgage  proper  ;  but  not  to  a  vendor's  lien 
for  unpaid  purchase  money  (c). 


(2)  2  Spence,  831, 832.  See 
the  judgment  of  Vice-Chan- 
cellor  Wiffram  in  Johnson  v. 
Child,  4  Hare,  94. 

(a)  Solomon  v.  Solomon,  12 
W.  R.  540, 10  Jur.  N.  S.  331. 

(J)  Pembrooke  v.  Friend,  1 
Johns.  &  Hem.  132 ;  and  see 
Mo&re  V.  Moore,  10  W.  R.  877. 

(c)  Hood  v.  Hood,  5  W.  R. 
747, 3  Jur.  N.  S.  684,  26  L.  J. 


Ch.  616 ;  and  see,  per  Kin^ 
dersley,  V.C.,  in  Barnwell  v. 
Iremonger,  1  Drew.  &  Sm.  260. 
The  case  of  unpaid  purchase 
money,  though  excluded  from 
the  operation  of  the  Act,  is 
peculiarly  within  its  principle. 
Its  framers  strongly  insisted 
on  the  hardship  sustained  by 
those  succeeding  to  the  per- 
sonal  estate,  where   the  de- 
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The  terms  *^  proviso  for  redemption,"  "  equity  of  A«  to  proviso 
redemption/'  and  the  like  phrases,  were  derived 
from  the. original  form  of  mortgage^,  that  of  a  con-  Andentand 
veyance  with  a  proviso  or  condition,  either  in  the  ofprniao. 
same  or  in  a  separate  deed,  for  maJdng  the  con- 
veyance void  on  payment  of  the  mortgage  debt 
and  interest  at  a  given  day ;  but  this  form  was 
extremely  objectionable,  on  accoimt  of  the  strict- 
ness with  which  conditions  are  construed,  and  of 
the  difficulty  of  preserving  evidence  of  the  payment 
of  the  mortgage  money  on  the  exact  day  appointed. 
The  money  was  seldom  paid  on  the  day  appointed, 
and  it  became  the  practice  to  procure  a  reconvey- 
ance from  the  mortgagee  on  all  occasions,  so  as  to 
render  it  certain  that  the  legal  estate  had  been 
again  vested  in  the  mortgagor.  The  proviso  soon 
adapted  itself  to  the  new  practice,  and  is  at  the 
present  day,  in  all  mortgages  in  fee  simple,  not 


ceased  had  by  pnichase  aug- 
mented his  real  at  the  expense 
of  his    personal  estate,  and 
part  of  the  purchase  money 
ranained    outstanding    upon 
mortgage.     The   cases  npon 
this  Act  (conunonly  known  as 
Locke  King's  Act)  are  col- 
lected and  arranged  in  vol.  iv. 
of  this  work,  2nd  ed.,  Wills, 
p.  257,   note  (e).     To   the 
authorities    there   cited   add 
Scikmon  y.  Solomon^  12  W.  B. 
540,   10    Jur.    N.   S.    331; 
PGrthur  Y.  Wilsmy  12  W.  R. 
1001 ;  RadJunm  t.  Mold,  13 


W.  R.  854,  6  N.  R.  287 ;  see 
also  2  Jarm.  Wills,  3rd  ed.  pp. 
610  et  seq. ;  Hawkins,  Constr. 
of  Wills,  pp.  280  et  seq.  The 
Act  directs  that  every  part  of 
the  mortgaged  land,  according 
to  its  valne,  shall  bear  a  pro- 
portionate part  of  the  mort- 
gage debts  charged  on  the 
whole,  bnt  of  coarse  where 
there  is  a  principal  and  a  col- , 
lateral  security,  the  land  com- 
prised in  the  principal  secu- 
rity will  be  primarily  liable ; 
Stinger  v.  Harper,  26  Beav. 
33. 
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a  proviso  for  redemption,  or  for  making  void  the 
estate  of  the  mortgagee,  but  a  proviso  that  after 
payment  the  mortgagee  shall  reconvey  to  the  mort- 
gagor.  his  heirs  and  a^gns.  or  aa  lie  or  tiey  shaU 
direct.  In  mortgages  of  copyholds,  and  sometimes 
in  mortgages  for  terms  of  years,  the  ancient  form 
is  still  employed. 

It  was  formerly  customary  to  specify  the  place  of 
payment ;  for  when  no  place  of  payment  is  appointed, 
the  money  being  a  sum  in  gross,  and  collateral  to 
the  title  of  the  land,  the  mortgagor  must  tender  the 
money  to  the  mortgagee  personally,  unless  he  be 
out  of  the  realm;  it  would  not  be  sufficient  to 
tender  it  on  the  land  as  in  the  case  of  a  rent  (d). 
Sometimes,  too,  the  hour  was  appointed  (e).  But 
these  precautions  were  chiefly  intended  to  guard  the 
mortora^or  from  the  effect  of  the  riorour  with  which 
the  condition  for  redemption  was  construed  at  com- 
mon law;  and  at  the  present  day  it  is  considered 


(ef)  Co.  Litt.  210,  b. ;  Litt. 
sect.  340,  342.  With  regard 
to  the  Bofficiency  of  a  ten- 
der of  rent  on  the  land, 
it  has  been  recently  held, 
that  "a  covenant  for  pay- 
ment of  rent  at  the  time 
and  manner  reserved,  when 
no  particnlar  place  is  men- 
tioned, is  analogous  to  a 
covenant  to  pay  a  certain  sum 
of  money  in  gross  on  a  day 
certain,  in  which  case  it  is 
incumbent  on  the  covenantor 


to  seek  out  the  person  to  be 
paid,  and  to  tender  the  money, 
for  the  simple  reason,  that  he 
has  contracted  so  to  do  "  {ffal- 
dane  v.  Johnson,  22  L.  J.  Exeh. 
264,  266).  In  Manser  v.  Dk^ 
8  De  G.  M.  &  G.  703,  rent  was 
held  to  have  been  legally 
demanded,  where  the  demand 
had  been  made  of  the  person 
liable  to  pay  it,  though  not 
on  the  property,  which  was 
vacant. 
((9)  Litt.  s.  842. 
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sufficient  to  name  the  day  of  payment  without  fixing 
the  hour  or  place.  It  is  seldom  intended  that  the 
principal  is  to  be  paid  on  the  day  named  in  the 
condition ;  and  no  difficulty  is  usually  experienced 
m  finding  the  mortgagee,  when  the  money  is  paid 
on  the  day.  As  nothing  is  now  gained  by  fixing 
the  place  and  hour  of  payment,  the  practice  has 
been  very  properly  discontinued. 

The  mortgage  money  and  interest  is  always  made  To  whom  the 
payable  to  the  mortgagee,  his  executors,  administra-  money  should 

,,.*«  '       1        .  .  be  made  payable. 

tors,  or  assigns  ;  but  if  from  madvertence  or  igno- 
rance it  should  be  made  payable  to  the  mortgagee, 
his  heirs,  executors,  administrators,  or  assigns,  and 
the  mortgagee  die  before  the  day  of  payment,  the 
mortgagor  may  on  that  day  pay  either  to  the  heirs 
or  to  the  personal  representatives ;  but  if  he  do  not 
pay  on  that  day,  he  must  pay  to  the  personal 
representatives  (/)  ;  and  if  he  shall  have  exercised 
his  option,  when  he  had  it,  to  pay  to  the  heir,  the 
heir  is  trustee  of  the  money  for  the  personal  repre- 
sentatives {g). 

As,  in  consequence  of  the  principles  on  which  Bffect  of  apedfy- 
corMB  of  equity  act  with  regard  to  morlgages.  the  Z^''"^' 
relation  of  mortgagor  and  mortgagee,  with  the  right 
to  redeem  inseparable  fi:om  that  relation,  in  general 
continues  until  it  is  terminated  by  payment  of  the 
mortgage  debt  or  by  foreclosure  or  sale  of  the  mort- 
gaged estate,  the  period  for  redemption  specified 
in  the  proviso  (now,  as  already  noticed,  generally 

(/)  Co.  Litt.  210,  a. ;  Tham-        {g)  Kendall  v.  Micfield,  Bar- 
Icrough  T.  Bakery  1  Ch.  Ca.     nardist.  50. 
286 ;  &  (7. 3  Swanst.  628. 
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half  a  year),  is  to  be  regarded  as  fixing,  not  a  limil; 
beyond  which  the  mortgagor  has  no  right  to  rede^n, 
but  a  time  previously  to  which  the  mortgagee  cannot 
sue  or  foreclose.  It  has  been  generally  assumed  in 
modem  practice,  and  in  a  recent  case  was  decided  (A), 
probably  upon  the  strength  of  the  existing  practice, 
that  the  mortgagor  cannot  compel  the  mortgagee 
to  accept  payment  of  the  mortgage  money,  before 
the  day  of  payment  appointed  in  the  proviso  for 
redemption ;  so  that  the  proviso  for  redemptioii  is 
not  merely  a  restriction  on  the  mortgagee's  ri^t, 
but  is  a  substantive  agreement  between  the  parties, 
as  to  the  time  of  payment.  A  different  doctrine 
is  supposed  formerly  to  have  prevailed ;  but  the 
circumstances  of  the  case  of  Talbot  v.  Braddil  (t), 
and  of  the  instance  given  in  it,  which  were  sup- 
posed to  be  authorities  in  favour  of  the  existence 
of  a  right  to  redeem  before  the  appointed  day,  are 
pecuKax,  and  can  hardly  be  considered  as  furnishing 
a  rule  for  an  ordinary  mortgage.  The  modem  doc- 
trine is  in  harmony  with  the  rule  of  the  Court 
entitling  a  mortgagee,  who  is  not  paid  off  on  the 
day  appointed,  to  six  months'  notice  before  pay 
ment  {k). 

On  a  bill  for  foreclosure,  the  mortgagor  is  entitled 


(/*)  Broum  t.  CoUy  14  Sim. 
428.  As  to  the  peculiar  case 
of  a  trast  for  sale  in  case  of 
non-payment  on  a  certain  day, 
with  a  proviso  for  redemption 
on  payment  on,  before,  or 
after  the  day  named,  but  pre- 
viously  to   actual   sale,    see 


Harding  v.  Ttngey,  4  K  B.  10, 
12  W.  R.  684. 

(«)  1  Vem.  183,  395. 

(Jc)  Sharpnell  y.BIake^  2  Eq. 
Ca.  Ab.  603,  pi.  34.  A  mort- 
gagee consenting  to  a  sale  in 
a  suit  is  entitled  to  six  months' 
interest  from  the  time  of  his 
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to  six  ^ehdar  months  to  redeem  (l) ;  and,  on  a 
proper  application,  the  time  will  be  enlarged.  An 
applicatkm  for  enlargement  is,  in  ordinary  course, 
granted  only  on  the  terms  of  first  paying  the  interest 
and  costs  already  certified  (m)  ;  and  if,  for  any 
specid  reason,  the  time  vere  enlarged  without  any 
immediate  payment  being  ordered,  the  course  would 
be  to  order  the  subsequent  interest  to  be  computed 
on  the  aggregate  amount  of  principal,  interest,  and 
costs  before  computed  (n).  The  dismissal  of  a  bill 
for  redemption,  in  consequence  of  the  money  not 


Mortgagor  baa 
six  months  to 
redeem. 

Enlargement  of 
foreolosnre. 

Terma  of  en- 
largement 


Dismissal  of 
bill  for  redemp- 
tion equivalent 
to  foreclosure. 


consent,  if  the  money  is  paid 
within  that  time,  and  if  the 
money  is  paid  afterwards,  he  is 
only  entitled  to  the  interest  to 
the  time  of  payment :  Day  y. 
Day,  SI  Beay.  270.  As  to  the 
relatiye  priority  of  costs  of  sale 
and  of  the  mortgage  money, 
when  the  mortgagee  consents 
to  a  sale  by  the  Conrt,  see  Re 
MacMnJayy  2  De  G.  J.  &  S. 
358. 

(Q  As  to  the  power  giyen 
by  7  Geo.  II.  c.  20,  s.  2,  of 
making  an  immediate  decree 
in  a  foreolosnre  suit  in  anti- 
cipation of  the  hearing,  on  the 
application  of  the  defendant, 
see  Pigffin  y.  Cheetham^  2 
Hare,  80,  and  cases  cited  in 
note  (a) ;  3  Chit.  Stat.  3rd  ed. 
pp.  440—442,  notes. 

(m)  Brewm  y.  AusUn,  2 
Keai,  211,  see  p.  212.    This 


rnle  will  be  adhered  to  where 
the  apphcationfor  enlargement 
is  made  on  behalf  of  infants : 
Coombe  y.  Stetvart,  13  Beay. 
111.  The  old  practice  was, 
not  to  order  any  immediate 
payment,  bnt  to  compute  sub- 
sequent interest  on  the  princi- 
pal, interest,  and  costs :  Bruere 
y.  Wharton,  7  Sim.  488,  and  the 
cases  there  cited.  In  Groxon 
y.  Lever,  12  W.  E.  237,  on  ttie 
hearing  of  a  foreclosore  suit, 
the  property  not  being  worth 
the  money  due  on  the  mort- 
gage, and  the  plaintiff  offering 
to  pay  the  infant's  costs,  the 
Court  made  an  immediate 
order  for  foreclosure  absolute 
against  the  infant  heir  of  the 
mortgagor;  and  see  Seton, 
Decrees,  3rd  ed.  685. 

(n)  Brewin  y.  Attsiin,  ubi 
supra. 

QQ  2 
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being  paid  at  the  appointed  time,  is  equivalent  to  a 
decree  of  foreclosure  (o).  Under  the  Act  of  15  &  16 
Vict  c.  86  (the  Chancery  Practice  Amendment  Act), 
s.  48,  the  Court  is  now  empowered  in  a  foreclosure 
suit,  at  the  request  of  any  party  concerned,  instead 
of  foreclosing,  to  direct  a  sale  of  the  mortgaged 
property,  upon  such  terms  as  the  Court  thinks  fit, 
and  without,  of  necessity,  giving  time  to  redeem. 
If  the  request  proceed  from  any  parties  other  than 
the  mortgagee,  the  sale  is  not  to  be  directed  except 
with  his  consent,  or  upon  a  proper  deposit  in  court 
to  secure  the  performance  of  the  prescribed  terms. 

A  question  of  interest,  and  often  of  great  nicety, 
connected  with  the  frame  of  the  proviso  for  redemp- 
tion, is  whether,  when  the  reservation  of  the  right 
of  redemption,  or  the  prescribed  destination  of  the 
estate  when  reconveyed  does  not,  in  terms,  foUow 
the  state  of  the  title  as  existing  at  the  time  of  the 
mortgage,  the  title  to  the  equity  of  redemption 
is,  or  is  not,  to  be  considered  as  thereby  altered 
accordingly. 

The  general  rule  is,  that,  under  such  circum- 
stances, a  strong  indication  of  intention  is  necessary 
to  transfer  or  modify  the  beneficial  ownership  of 
the  equity  of  redemption  (p) ;  and  this,  no  doubt,  is 
founded  upon  good  sense,  and  is  in  accordance  with 
what  is  usually  the  iatention  of  the  parties,  who 
rarely  mean  a  mortgage  to  be  anything  more  than  a 
mortgage.  There  are,  however,  several  distinctioiis 
connected  with  this  rule  which  require  notice. 


(o)  2  Spence,  671 ;  Faulkner 
V.  Boltmy  7  Sim.  391. 


0?)  Butl.  note  to  Co.  Litt. 
208,  a.  (106). 
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By  the  Act  of  3  &  4  Will.  4,  c.  74  (the  Pines  and  Mortgage  of 

.  .  tenant  in  tail 

Kecovenes  Act),  s.  21,  a  mortgage  by  a  tenant  in  whenanabso- 
tail  is  an  absolute  bar  in  equity,  as  well  as  at  law, 
to  the  extent  of  the  estate  created,  notwithstanding 
any  intention  to  the  contrary  may  be  expressed  or 
implied  in  the  deed.      An  exception,  however,  is  when  only  for 
made,  where  the  estate  created  is  only  pour  autre  iettin"mthe 
vie,  or  for  years  absolute  or  determinable,  or  where  °^°"**^* 
a  charge  is  created  without  a  term  or  other  estate 
for  securing  or  raising  it;  in  which  cases  the  bar 
operates,  in  equity,  so  far  only  as  necessary  in  order 
to  give  full  effect  to  the  mortgage  or  other  charge. 
Hence,  in  the  case  of  a  mortgage  in  fee  by  a  tenant 
in  tail,  the  old  estate  tail  is  absolutely  gone,  not- 
withstanding any  expression  of  intention   to  the 
contrary;  and  such  an  intention  can  only  receive 
effect  by  a  new  limitation  in  tail  of  the  equity  of 
redemption,  which,  of  course,  the  statute  does  not 
prevent  firom  being  effected  by  the  same  deed  as  the 
mortgage.      On  the  other  hand,  by  a  disentailing 
deed  creating  only  an  estate  of  the  excepted  de- 
scription, or  a  mere  charge  without  any  estate,  the 
equity   of  redemption  necessarily  remains  wholly 
unaffected  (q). 

{q)  See  Lord  St  Leonards*  eurrender  which  is  Hot  fol- 

Beal  Prop.  Stat.  2nd  ed.  199,  lowed  by  admittance,  but  the 

200.     Upon  considering  the  money  is  paid  off  and  the 

21st  section  in  connection  with  surrender  vacated  by  the  en-> 

the  50th  section,  relating  to  try  of  satisfaction,  the  estate 

the  bar  of  estates  tail  in  copy-  tail  remains  unaffected ;  but 

holdfi,itmaybethonghtthatif  that  the  estate  tail  would  be 

a  l^al  tenant  in  tail  of  copy-  barred  if  the  surrender  were 

holds  mortgage  by  conditional  followed  by  admittance. 
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Bvle  upon 
mortgage  by 
hnsbaad  and 
wife  of  wife's 
estate. 


/nnet  t.  Jack' 


Bevened  on 
appeal 


A  class  of  cases  in  which  the  question  of  alteration 
of  the  title  subject  to  the  mortgage  has  frequently 
arisen,  is,  where  husband  and  wife  concur  in  a 
mortgage  of  the  wife's  estate,  and  the  equity  of 
redemption  is  reserved  to  the  husband  and  his 
heirs,  or  is  otherwise  dealt  with  in  terms  appearing 
to  import  that  it  is  transferred  from  the  wife.  In 
this  case,  the  rule  impressing  the  mortgage  deed 
with  the  character  of  a  security  only,  in  the  absence 
of  a  clear  indication  of  intention  to  deal  with  the 
equity  of  redemption,  applies  with  peculiar  force  (r). 
It  used,  even,  to  be  considered,  that  the  requisite 
strength  of  evidence  of  an  intention  to  alter  the 
title  to  the  equity  of  redemption,  could  not  be 
afforded  otherwise  than  by  a  recital  to  that  effect 
It  was  on  this  principle  that  Lord  Eldxm  decided 
the  case  of  Innes  v.  Jackson  (5),  m  which  the  ques- 
tion did  not  arise  on  the  terms  of  the  proviso  for 
redemption,  but  there  was  a  distinct  and  subsequent 
clause  declaring  the  uses  of  a  fine  to  be  levied  (and 
afterwards  levied  accordingly),  which,  subject  to 
the  mortgage,  were  by  way  of  settlement  on  the 
husband  and  wife,  and  their  issue.  In  this  case, 
Lord  Eldon  held  that  the  equity  of  redemption 
remained  in  the  wife,  notwithstanding  the  declara- 
tion of  uses.  His  decision,  however,  was,  with  his 
own  concurrence,  reversed  on  appeal  to  the  House 
of  Lords  {i)y  it  being  considered  that  there   was 


(r)  Lord  St.  Leonards*  Prop. 
Ho.  Lords,  172  et  seq.,  aud  the 
cases  there  cited. 

(5)  16  Ves.  366, 


{t)  Jackson  v.  Innes^  1  Bligh, 
104.  See  EddUston  y.  Collins^ 
3  De  G.  M.  &  G.  1. 
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suffident  evidence,  upon  the  deed,  of  an  intention 
to  ie«ttle  the  equity  of  redemption ;  and  that  the 
proposition  of  the  absolute  necessity  of  a  recital  to 
evidence  such  intention  could  not  be  supported. 
The  force  of  the  rule  as  to  the  preservation  of  the 
wife's  equity  of  redemption  is  not  impaired  by  the 
decision  of  the  House  of  Lords  in  Jdckson  v.  Innes ; 
and  it  may  well  be  doubted,  whether  the  intention 
to  change  the  equitable  title  to  her  estate  would 
ever  be  inferred  from  the  mere  language  of  the 
proviso  for  redemption  (without  aid  fix)m  other 
parts  of  the  instrument),  in  whatever  terms  it  were 
framed  {u). 
As  regards  the  general  question  of  the  alteration  Difficulty  of 

IftTioff  down 

of  the  title  to  the  equity  of  redemption,  where  not  definite  rule 
affected  by  the  particular  circumstances  already 
discussed,  while  the  rule  of  presumption  against  the 
alteration  unquestionably  exists,  it  Is  one  which  is 
not  easily  applied  in  practice.  Neither  the  strength 
of  such  a  presumption,  nor  the  strength  of  the  evi- 
dence of  a  contrary  intention  which  may  be  afforded 
by  the  language  of  an  instrument,  admits  of  any 
precise  definition  or  measure;  and,  in  cases  of  nicety, 
where  these  opposite  forces  have  to  be  compared, 
there  must  almost  necessarily  be  room  for  difference 

{u)  See  judgment  of  Lord  husband  and  his  heirs,  and  he 
Chancellor  in  Whilbread  v.  paid  off  the  mortgage  with 
Smilh,  3  De  G.  M.  &  G.  737.  the  wife's  money,  and  obtained 
In  Stansfield  v.  Hallam^  6  Jur.  a  reconveyance  to  him  and  his 
N.  8. 1334,  29  L.  J.  Ch.  173,  heirs,  the  wife  after  his  death 
where,  upon  mortgage  of  the  obtained  a  decree  for  a  con- 
wife's  estate,  the  equity  of  re-  veyance  from  his  heir, 
demption  was  reserved  to  the 
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even  of  judicial  opinion  (v).  It  would .  probably  be 
difficult  to  lay  down  anything  more  definite,  than  the 
rule  stated  at  the  commencement  of  this  inquiry — ^ 
namely,  that  the  indication  of  intention  from  which 
a  change  in  the  title,  ultra  the  mortgage,  is  to  be 
inferred,  must  be  a  strong  one.  On  the  one  hand, 
the  draftsman  who  desires  not  only  to  make  a  mort- 
gage, but  to  change  the  course  of  title  to  the  equity 
of  redemption,  should  never  omit  to  insert  an  ap- 
propriate recital,  as  the  best  evidence  of  intention  to 
that  eflfect ;  and,  on  the  other  hand,  there  is  no  need 
to  apprehend  that  the  title  to  the  equity  of  redemp- 
tion will  be  traosferred,  contrary  to  intention,  by  its 
being  reserved  to  the  mortgagor,  his  heirs^  executors, 
administrators,  and  assigns,  where  the  mortgagor  is 
not  owner  in  fee,  or  by  any  other  mere  want  of 
accurate  adaptation  of  the  proviso  for  redemption  to 
the  state  of  the  title ;  a  nicety,  indeed,  which  even 
the  practised  draftsman  would  often  find  very  diffi- 
cult of  attainment. 


(v)  See  Anson  v.  Lee,  4  Sim. 
364;  Bamett  y.  WUsm,  2 
T.  &  C.  C.  C.  407 ;  Clark  r. 
Burgh,  2  CoU.  221 ;  Hiphin  v. 
Wilson,  d  De  a.  &  Sm.  738 ; 
Whiibread  v.  Smith,  1  Drew. 
531 ;  8.  G.  on  appeal,  3  De  G. 
M.  &  G.  727  ;  Heather  v. 
aNeill,  4  Jur.  N.  S.  181; 
S.  C,  on  appeal,  2  De  G.  &  J. 
399 ;  Atkinson  v.  Smith,  4 
Jur.  N.  S.  963 ;  &  C.  on  appeal, 
3  De  G.  &  J.  180 ;  Lord  Hast- 


ings T.  Astley,  30  Bear.  260. 
In  Meadows  y.  Meadows,  16 
Beav.  401,  in  which  there  was 
a  distinct  relimitation  of  the 
equity  of  redemption,  the  deed 
was  set  aside  so  &r  as  it 
deyiated  from  the  old  uses,  on 
the  ground  that  the  instmc- 
tions  were  simply  to  prepare 
a  mortgage,  and  the  parties 
were  nnaware  of  the  form  of 
the  deed. 
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Closely  coimected  with  the  subject  which  has  just  As  to  the  wvo- 
been  discussed,  is  the  question,  formerly  of  great  existing  wiu  by 
moment,  and  still  of  importance  in  respect  of  title,  of  the  equity  of 
whether,  wheii  the  estate  before  the  mortgage  stood      ^^^  °"* 
limited  to  uses  to  bar  dower,  and  the  proviso  was 
for  a  reconveyance  to  the  mortgagor,  his  heirs,  or 
assigns,  or  as  he  or  they  should  direct,  and  the 
mortgagor,  before  making  the  mortgage,  had  made 
a  will  devising  the  estate,  the  devise  was  not  revoked 
by  the  alteration  of  estate  occasioned  by  the  proviso. 
The  devise  was,  of  course,  revoked  at  law ;  and  the 
question  was,  whether  the .  proviso  for  redemption 
did  not  amount  to  a  modification  of  the  equitable 
estate,  so  as  to  revoke  the  devise  in  equity  likewise. 
The  point,  as  respects  the  draftsman,  is  of  no  prac- 
tical importance  since  the  stat.  1  Vict.  c.  26  (see 
sect  23),  but  it  must,  for  some  time  to  come,  occur 
in  the  investigation  of  title.     This  question  appears 
to  be  now  settled  by  the  recent  case  of  Flowden  v.  phwdcn  ▼. 
Hyde  («),  in  which  the  owner  of  an  estate  limited     ^  ** 
to  nses  to  bar  dower  mortgaged  in  fee,  with  a  pro- 
viso for  reconveyance   to   himself,   his   heirs,   ap- 
pointees, or  assigns,  or  as  he  or  they  should  direct ; 


{x)  2  De  G.  M.  &  G.  684, 
rcTersing  the  decision  of  Vice- 
Chancellor  KindersUyy  re- 
ported in  2  Sim.  K  S.  171. 
The  prior  anthorities  bearing 
on  the  point  are  Tickner  v. 
Tidmer,  cited  1  Wils.  309 ;  3 
Att  742,  745,  750;  Amb. 
117 ;  Kenyan  v.  Sutton,  cited 
2  Ves.  jnn.  600  ;  Bawlins  v. 


Burgis,  2  Ves.  &  Bea.  382 ; 
Ward  V.  Moore,  4  Madd.  368 ; 
Brain  y.  Brain,  6  Madd.  221 ; 
BuUin  T.  Fletcher,  1  Keen,  369, 
2  My.  &  Cra.  432  ;  Poole  v. 
Coatea,  2  Dm.  &  War.  493  ; 
Youde  V.  Jones,  14  Sim.  131, 
see  p.  162 ;  and  see  the  cases 
collected  in  1  Jarm.  Wills, 
8rd  ed.  pp.  143  et  seq. 
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then  made  his  will  deviiEdng  the  estate ;  and  then, 
upon  paying  off  the  mortgage^  took  a  reconveyance 
to  uses  to  bar  dower.  It  was  held  upon  appeal, 
reversing  the  judgment  of  the  Court  below,  that  the 
will  was  not  revoked  by  the  reconveyance.  The 
ground  of  the  decision  was,  that  the  reconveyance 
only  affected  the  title  so  far  '^  as  to  make  that 
wholly  or  in  part  legal  which  before  was  wholly 
equitable/'  It  appears  to  have  been  considered,  that 
the  language  in  which  the  equity  of  redemption 
was  reserved  showed  no  intention  to  alter  the  title 
subject  to  the  mortgage,  and  to  have  been  inferred 
that  the  reconveyance  was  made  in  terms  appro- 
priate to  the  existing  state  of  the  title  to  the  equity 
of  redemption.  In  the  case  referred  to,  the  trustee 
to  bar  dower  before  the  mortgage  and  imder  the 
reconveyance  was  the  same  person ;  but  it  would 
appear  that  this  circumstance  was  not  material. 
ProTiflo  for  quiet  It  was  formerly  the  practice  to  insert  in  mortgages^ 
de&aii.  a  proviso  that  the  mortgagor  should  have  quiet 

enjoyment  of  the  mortgaged  property  imtil  default 
Its  appropriate     in  pa3nQaent  of  the  money.     This  proviso  was  com- 

place,  if  in-  , 

serted.  mouly  inserted  after  the  covenants  for  title  ;  but  its 

appropriate  place  would  obviously  have  been  directly 
after  the  proviso  for  redemption,  its  object  being  to 
protect  the  possession  of  the  mortgagor  in  the  inter- 
val between  the  mortgage  and  the  time  named  for 
payment  of  the  mortgage  debt.  As  the  day  of  pay- 
ment is  now  generally  six  months  from  the  date, 
and  the  operation  of  the  proviso  would  then  cease, 
it  is    of  little   or  no   utility,   and  is,   in  modem 

When  it  operates  practlcc,  commouly  omittcd.    The  proviso  for  quiet 
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enjoyment  until  defEuilt,  coupled  with  the  proviso 
for  redemption,  operates  as  a  demise  by  the 
mortgagee  to  the  mortgager  for  the  term  given 
for  payment ;  but  if  no  term  is  fixed,  the  proviso 
cannot,  on  account  of  the  uncertainty  of  the  time, 
operate  as  a  demise,  and  will  take  effect  as  a  con- 
tract only  (y).  It  appears,  however,  that  a  mort- 
gage fox  a  term  of  years,  in' which  the  proviso  is 
in  effect  for  quiet  enjoyment  until  the  end  of  the 
tenn,  or  imtil  default  in  paying  the  interest  or 
performing  the  other  obligations  assumed  by  the 
mortgagor,  is  good  as  a  grant  of  a  term  defeasi- 
ble (2) ;  but  there  would  be  a  difficulty  in  giving 
to  the  proviso  for  quiet  enjoyment  the  operation  of 
a  demise,  where  it  may  extend  beyond  the  limit  of 
time  within  which  a  parol  lease  is  permitted  by  law ; 
as,  in  ordinary  practice,  the  mortgage  deed  is  not 
executed  by  the  mortgagee.  Assuming  however,  that 
a  proviso  for  quiet  enjoyment  adapted  to  the  case  of 
a  mortgage  for  a  term  of  years  would  operate  as  a 
demise  determinable  upon  default,  it  is  apprehended 

(y)  Shepp.  Touchst.  272  ;  v,  ffall^  ubi  supra,  to  the  effect 

Doe  T.  Daj/t  2  Q.  B.  157.  that  in  a  mortgage  for  a  term 

(2)  Sec  ante,  vol.  1,  3td  ed.  certain,  subject  to  the  regular 

p.  251,  note  {a\  and  the  cases  payment  of  interest   in  the 

there  cited,  particularly  FaT-  meantime,  with  a  proviso  for 

kmson  v.  Hall,  3  Bing.  N.  C.  quiet  enjoyment  until  defeult, 

508 ;  and  see  also  Fmn  v.  the  proviso  amounted  to  a  de- 

Bittleskn,  7  Exch.  152 ;  Brterlij  mise ;  but  it  is  conceived,  that, 

T.  Kendall,  17  Q.  B.  937  (cases  upon  a  general  review  of  the 

relating  to  chattels  personal),  authorities,  Wilkinson  v.  ffall 

Some  reflections   have   been  must  be  considered  to  be  un- 

thrown,  in  subsequent  cases,  shaken, 
upon  the  decision  in  Wilkinson 
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that  this  would  occasion  inconvenience,  by  rendering 
it  necessary  for  a  purchaser  under  the  power  of  sale, 
whom  it  is  in  all  cases  desired  to  exempt  from 
inquiry,  to  ascertain  whether  default  has  been  made ; 
as  otherwise,  by  reason  of  the  demise,  he  would  be 
Omitted  in  tiui    debarred  from  obtaining  possession.     On  the  whole, 

it  has  been  thought  expedient,  in  the  precedents  in 
this  collection,  to  omit  the  proviso  for  quiet  enjoy- 
ment, not  only  in  mortgages  on  the  ordinary  footing, 
but  also  in  mortgages  for  a  term,  where  it  has  been 
supposed  that  there  is  more  reason  for  retaining  it  (a). 
In  the  great  majority  of  cases,  the  risk  of  the  mort- 
gagee entering  into  possession  before  default,  is  not 
one  which  it  is  necessary  to  guard  against. 

The  covenant  for  payment  of  the  mortgage  money, 
conveyance,  and  proviso  for  redemption,  evidence 
completely,  though  in  its  simplest  form,  the  con- 
tract of  mortgage,  that  is,  the  creation  or  acknow- 
ledgment of  a  debt  secured  by  a  redeemable  con- 
veyance. The  remainder  of  the  mortgage  deed  has 
for  its  object  to  improve  the  security  of  the  mort- 
gagee, or  to  qualify  or  introduce  special  provisions 
into  the  contract.  The  range  of  circumstances 
applicable  to  a  loan  upon  security,  and  which  give 
rise  to  the  insertion  of  special  clauses  in  mortgage 
deeds,  is  not  very  wide,  and  is  rendered  narrower 
than  would  otherwise  be  the  case  by  the  cardinal 
rule  applicable  to  mortgages,  that  the  mortgagee 
must  get  nothing  beyond  his  principal,  interest^ 
and  costs ;  so  that  there  is  no  great  variety  of 
provisions  incidental  to  the  preparation  of  instra- 

(a)  See  ante,  vol.  1,  3rd  ed.  p.  251,  note  (a). 
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ments  of  this  descriptioit  It  may  be  worth  remark- 
ing, lihat  the  many  and  stringent  precautions  taken 
for  improving  the  security  and  remedies  of  the 
mortgagee  would  be  very  erroneously  viewed,  if 
they  were  looked  upon  as  adverse  to  the  mortgagor. 
It  is,  on  the  contrary,  highly  important  to  the 
borrower  on  mortgage,  that  the  position  of  the  lender 
should  be  rendered  as  strong  and  secure  as  possible ; 
as,  the  safer  and  more  marketable  the  security,  the 
better,  in  general,  will  be  the  terms,  and  the  greater 
the  iacUity  of  borrowing. 

In  mortgages  of  land  framed  upon  the  model  Ai  to  ooTwumt 
here  recommended,   the  proviso  for  redemption  is  intewrt. 
followed  by  a  covenant  for  the  periodical  (generally 
half-yearly)  payment  of  interest   during  the   con- 
tinuance of  the  loan.     In  mortgages  of  choses  in  Wben  pnoedad 

.U-:  1        J  4J      J    xu  •         r  J  ^^  declaration  of 

action,  as  already  noticed,  the  proviso  for  redemp-  tnxst  of  moH. 
tion  is  ordinarily  followed,  and  the  covenant  for  ^**^  *  "^^ 
payment  of  interest  on  the  mortgage  money  pre- 
ceded, by  a  declaration  of  trust  of  the  money 
received  by  the  mortgagee,  the  trusts  being  for 
payment  of  expenses,  discharge  of  the  mortgage 
debt,  and  payment  of  the  surplus  to  the  mortgagor, 
with  a  power  for  the  mortgagee  to  give  eflFectual 
diacbarges.  In  every  case  in  which  it  is  not  in- 
tended tbat  the  principal  money  shall  be  actually 
paid  at  the  day  appointed,  the  distinct  covenant  for 
the  payment  of  interest  should  be  employed,  so  as  to 
give  the  mortgagee  the  power  of  suing  for  the 
interest^  independently  of  the  principal  (ft). 

ijb)  With  lespect  to  the  coye-     if  the  principal  is  not  paid  at 
nant  for  payment  of  interest,     the  day  appointed,  see  Dichen- 
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After  the  covenant  for  payment  of  interest,  come 
the  provisions  which  have  been  described  as  quali- 
fying the  contract  between  the  partiesi,  in  relation 
to  the  payment  or  receipt  of  the  money  secured  by 
the  mortgage.  Of  these,  some  are  of  sufficiently 
frequent  occurrence  to  render  it  not  improper  to 
notice  them  in  connection  with  the  general  frame 
of  mortgages.  Of  this  character  are  provisions  for 
reduction  of  interest  on  punctual  payment,  for  con- 
tinuance of  the  loan  during  a  certain  term,  for  pay- 
ment of  the  loan  by  instalments,  and  for  putting 
the  mortgagees  on  the  footing  of  joint  tenants  as 
regards  the  receipt  of  the  mortgage  money. 
Agreement  for         An  agreement  in  a  mortgage,  that,  if  the  interest 

rednotioii  of 

interest  on  pnno-  bc  punctually  paid,  the  rate  shall  be  reduced,  is 
-■^^      legal ;  and  if  the  interest  is  not  paid  within  the 

time  prescribed,  the  higher  rate  of  payment  will  be 
enforced  (c).  On  the  other  hand,  an  agreement  for 
increasing  the  rate  of  interest  on  failure  in  punctual 
payment,  will  be  viewed  in  the  light  of  a  penalty, 
and  relieved  against  in  equity  (c?).     This,  after  some 


son  V.  Harrison^  4  Price,  282 ; 
Aitwood  V.  TaytoTy  1  Man.  & 
Gra.  279,  see  p.  307 ;  from 
which  it  wonld  appear  that  the 
mteiest  might  be  separately 
recovered,  even  though  there 
were  no  separate  coyenant. 
See  also  King  t.  Oremhill^  6 
Scott  N.  R.  869  (a  case  of  con- 
struction). 

(c)  Jory  V.  CoXy  Prec.  Ch. 
160;  SianJwpe  v.  Manners,  2 


Eden,  197;  Wayne  v.  LeunSy 
25  L.  T.  264.  See  Ford  v. 
The  Earl  of  Chesterfield^  19 
Beav.  428,  Where  a  mortgagee 
agreed  to  take  a  portion  of  his 
debt  in  lieu  of  the  whole,  upon 
payment  on  a  given  day,  and 
the  Court  refiised  to  relieve 
against  the  effect  of  non-pay- 
ment on  that  day. 

{d)  Lady  HolUs  v.  Wisty  2 
Vem.  289 ;  Strode  v,  Parker, 
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flactoatioii,  appears  to  be  the  state  of  the  law.  The 
distmction  is  a  somewhat  fine  one ;  and  when  it  is 
considered  that,  under  both  forms  of  agreement,  the 
substance  is  that,  according  to  the  alternative  of 
payment  before  or  after  a  certain  date,  interest  at  a 
lower  or  higher  rate  shall  be  required,  the  reason- 
ableness of  drawing  a  distinction  may  be  ques- 
tioned (e).  The  clause  diminishing  the  rate  of 
interest  on  regular  payment  is,  however,  of  great 
sertice  in  securing  the  punctual  payment  of  interest, 
and  it.  is  highly  convenient  that  it  should  possess 
legal  validity. 
When  it  is  arranged  that  a  loan  shall  be  con-  Aitoamage- 

,  ,  .  ,  ments  for  con- 

tinued during  a  certain  term,  or  shall  be  paid  by  tmaanoeofioaa 


Id.  316 ;  NichoUs  r.  Maynard^ 
3Atk.519;  WahtmUyy. Booth, 
Ch.  Bep.  481 ;  Bimqfoua  y. 
Bfibot,  Burr,  1375.  These 
cases  have  oyerroled  Marqius 
^Halifax  V.  HiggenSy  2  Vem. 
134»  and  Burton  y.  Slattery^ 
5  Bro.  P.  C.  233. 

(«)  luSsUm  Y.JSlade,  7  Ves. 
273,  Lcxrd  Mdon  refers,  obiter, 
to  the  two  forms  of  agreement 
mentioned  in  the  text,  as  if 
equity  wonld  relieve  in  both 
cases ;  hnt  the  distinctiqn  is 
now  generallj  accepted.  In 
Siams  y.  Banks,  9  Jnr.  N.  S. 
1049  (in  which  there  was  on 
original  leseryation  of  interest 
at  the  higher  rate,  and  a  pro- 
Tiao  for  reduction  on  punctual 
payment  in  the  nsoal  form), 


the  Vice -Chancellor  Stuart 
read,  apparently  with  appro- 
bation, Lord  EldofCs  observa- 
tions in  Setm  v.  SJade,  and 
held  that,  the  mortgagee 
having  taken  possession,  and 
so  resorted  to  the  land  for  the 
payment  of  both  principal  and 
interest,  must  accept  interest 
at  the  lower  rate.  As  to  pre- 
suming an  agreement  for  the 
reduction  of  interest  on  puno- 
tnal  payment,  where  interest 
had  in  fact  been  for  many 
years  received  at  a  lower  rate 
than  that  reserved  by  the 
mortgage  deed,  see  Oregory 
y.  PilhmgUmj  8  De  G.  M.  & 
G.  616.  In  Herlert  v.  Salis- 
hiry,  ike,  Batltoay  Co.,  Law 
Rep.  2  Eq.  Ca.  221,  the  Court 
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dnring  a  certain  instabnents,  the  parties    must    be  understood  to 

temii  and  for 

repayment  by      mean,  that  lu  the  foHuer  case  the  interest,  and  in 

the  latter  the  instalments,  shall  be  regularly  paid ; 

and  that,  in  default  of  regular  payment,  the  creditor 

.   shall  be  at  liberty  to  sue  at  once  for  his  whole  debt 

Ponn  of  ■ecnrity  To  cflFect  this  arrangement,  the  primary  engagement 

should  be  for  the  payment  of  the  entire  sum  at  an 
appointed  and  not  distant  date,  and  the  effect 
should  be  qualified  by  a  subsequent  proviso  ex- 
plaining the  real  intent  of  the  parties.  This  places 
both  debtor  and  creditor  in  convenient  situations ; 
for  the  debtor  has  the  full  advantage  of  the  contem- 
plated delay  if  he  fulfil  his  engagement,  and  the 
creditor  is  restored  to  his  unqualified  rights  in  case 
of  default  on  the  debtor's  part  (/).    For  the  purpose 


enforced  a  Btipnlation  reserv- 
ing intereBt  on  purchase  money 
at  an  increased  rate  in  case  of 
non-payment  of  the  money  by 
a  speciiied  day. 

(/)  Mortgage  deeds  are 
sometimes  so  inartificially 
framed  as  to  leave  it  in  donbt 
whether  the  mortgagee  is  to 
be  at  liberty  to  call  in  his 
money  in  case  of  default.  See 
Roddy  V,  WilliamSy  3  Jo.  & 
Lat.  1;  Edwards  v.  Martin^ 
26  L.  J.  Ch.  284.  In  Burrowes 
V.  Molloy,  8  Ir.  Eq.  Bep.  482 ; 
S.  C.  2  Jo.  &  Lat.  521,  the 
mortgagee  was  not  allowed  to 
foreclose,  though  the  interest 
was  not  kept  down.  In  Ex 
parte  Bignold,  3  Dea.  151 ;  8.  C. 


3  Mont.  &  Ayr.  477,  the  bank- 
rapt  having  executed  a  mort- 
gage with  power  of  sale,  subject 
to  a  proviso  that  the  money 
was  not  to  be  called  in  for  five 
years  if  the  interest  was  re- 
gularly paid,  it  was  held  that 
the  mortgagee  was  entitled  to 
the  common  order  for  sale, 
with  liberty  to  prove  for  the 
residue.  In  Sterne  v.  Beck,  11 
W.  E.  687,  in  which  there  was 
a  contract  for  payment  of  a 
mortgage  debt  by  instabnents, 
with  a  proviso  that  in  case  of 
de&nlt  in  payment  of  any  of 
the  instalments,  the  whole 
debt  shonld  become  imme- 
diately payable,  it  was  held 
by  the  Vice-Chancellor  Stuart 
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of  framing  mortgages,  the  arrangement  is  pecuHarly 
convenient,  because  it  enables  the  draftsman  to  use 
his  common  foims  of  covenants,  proviso,  and  power 
of  sale,  and  to  qualify  their  operation  by  a  single 
special  clause;  whereas/  if  he  attempt  to  alter 
the  6ame  of  that  part  of  his  mortgage  deed  which 
expresses  the  time  and  conditions  of  payment 
(namely,  the  covenant  for  payment  of  the  mortgage 
money,  and  the  proviso  for  redemption),  he  not  only 
places  his  client,  the  mortgagee,  in  a  less  advanta- 
geous position,  but  he  is  hampered  throughout  his 
draft  by  the  necessity  of  adapting  aU  his  forms,  by 
means  of  suitable  alterations,  to  the  unusual  shape 
of  the  instrument. 
If  two  persons  jointly  advance  money  on  mort-  AitotheTOr. 

yiTonhip  in 

gage,  and  one  of  them  die,  the  debt  will,  at  law,  monej  lent  by 

joint  niortffftgcGS. 

belong  to  the  survivor ;  but,  in  equity,  the  money 
advanced  by  the  deceased  lender  will  belong  to  his 
representatives  {g).    The  case  oi  Petty  v.  Sty  ward  (Ji), 

that  that  stipulation  was  in  solicitor  of  the  mortgagor,  it 

the  nature  of  a  penalty,  and  was  provided  that  the  money 

would   not   be    forced    in  should  not  be   called  in  or 

equity,  but  this  decision  was  paid  for  twenty  years,  but  the 

rcTcrsed  on  appeal,  11  W.  R.  mortgagor  was  held  entitled 

791;  S.  C  1  De  G.  J.  &  S.  to  redeem  on  the  ground  of 

595.    In  Langridge  t.  Payne,  the    stipulation    in   question 

2  Johns.  &  Hem.  423,  after  being  prejudicial  to  the  ordi- 

de&ult  in  payment  and  sub-  nary  rights  of  a  mortgagor, 

sequent   receipt   of  interest,  and  of  the  relation  between 

the  proviso  for   continuance  the  parties, 

of  the  loan  was  held  to  be  (^)  3  Atk.  734 ;  2  Ves.  sen. 

binding   on   the   mortgagee.  258 ;  3  Ves.  631 ;  1  Beav.  529. 

In  Cowdry  v.  Day,  1  Gif.  316,  (Ji)  Rep.  in  Chan.  57 ;  1  Eq. 

in  which  the  mortgagee  was  Ca.  Abr,  290. 

VOL.  II.  K  R 
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which  is  usually  quoted  as  an  authority  for  this 
doctrine,  does  not,  indeed,  appear  to  bear  it  out ; 
for  there,  there  was  an  express  declaration  of  trust 
between  the  mortgagees  ;  but,  independently  of  this 
case,  the  doctrine  is  perfectly  estaUished. 

to^lSr*^^  When  money  is  advanced  by  trustees,  as  the 

money  belongs  to  them  on  a  joint  account,  the  rule 
of  equity  inferring  a  tenancy  in  common  does  not 
operate ;  but  as  it  is,  generally  speaking,  improper 
and  inexpedient  to  show  on  the  mortgage  deed 
that  the  money  is  trust  money,  so  as  to  encumber 
the  title  of  the  estate  with  the  deeds  concerning  the 
trust,  the  practice  is,  that  the  trustees  shall  lend 
the  money  as  if  it  were  absolutely  their  own,  but 

Declaration  tbat   -v^th  a  declaration  that  it  belongs  to  them  on  a 

iDODey  beloDgs  to    .    .  ^   ^ 

mortgagees  on     joint  accouut,  and  that  the  receipt  of  the  survivors 

joint aoconnt.  ,  i     n    i  /v.  i    i«     i 

or  survivor  shall  be  an  efiFectual  discharge ;  so  as  to 
negative  the  equitable  inference  that  the  money 
belongs  to  the  lenders  as  tenants  in  comimon,  and  to 
enable  the  survivors  to  give  a  discharge  without  the 
concurrence  of  the  personal  representatives  of  those 
who  have  died  (z*).  The  covenants  and  proviso 
should  make  the  money  payable  to  the  persons  who 
are  actually  to  give  a  receipt  for  it — namely,  to  the 
lenders,  or  the  survivors  or  survivor,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or 
his  assigns  (J).  As  a  very  large  proportion  of  the 
money  available  for  investment  upon  mortgage  is 
held  by  trustees  who  invest  it  without  disclosing 

(*)  See  Hind  v.  Poole^  1  Kay        (j)  Payment  to  one  of  two 
&  J.  383.  coTenantees  binds  both  at  law ; 
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that  it  is  trust  money,  the  preceding  remarks  are 
of  very  extensive  application.  K,  in  the  circmn- 
stances  supposed,  it  is  desirable  to  evidence  by  deed 
that  the  money  is  trust  money,  and  the  trusts  upon 
which  it  ifli  held,  this  will  be  accomplished  by 
means  of  a  separate  instrument,  which  will  not  be 
shown  to  the  mortgagor,  or  form  part  of  the  title  of 
the  estate. 
It  has  been  supposed  that  the  practice  of  mort-  whether  practice 

.  .  of  mortgages 

gages  being  taken  by  trustees  without  disclosing  being  taken  by 
the  trust  will  be  interfered  with  by  the  Succession  duciosing  the 
Duty  Act  (see  sect.  3),  under  which  the  accruer  by  interfered  with 
survivorship  between  joint  tenants  is  to  be  deemed  non  Duty^. 
a  succession.     It  is  inferred,  that,  where  there  has 
been  a  death  among  the  trustees,  the  survivors  will, 
upon  a  subsequent  dealing  with  the  mortgage,  be 
compelled  to  disclose  the  trust,  in  order  to  justify 
&e   nonpayment    of   the    duty.     This,    however, 
appears  to  overlook  the  nature  of  the  provisions 
in  the  42iid  section  of  the  Act,  by  which,  though, 
as  regards  real  property,  the  duty  is  made  a  first 
charge  on  the  interest  of  the  successor,  and  aU 
persons  claiming  in  his  right ;  as  regards  personal 
property  (to  which  description  mortgages  of  course 
helong),  it  is  made  a  first  charge  on  the  interest  of 
the  successor  only  while  it  remains  in  his  owner- 

Hwiband  y«  DaviSj  10  C.  B.  Bear.  519 ;  Maison  v.  Dennis^ 

645 ;  but  in  the  ease  of  a  on  appeal,  12  W.  B.  926,  10 

iDortgage  to  two,  there  can  Jnr.  N.  S.  461,  reversing  the 

he  BO  doabt  that  such  pay-  decision  of  the  Court  below, 

ment  would  not  discharge  the  reported  12  W.  B.  596. 
ntate;  Bee HaU y. I^-andk^  11 

&B  2 
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ship,  or  is  held  in  trust  for  him ;  so  that  a  person 
deriving  title  from  the  successor  otherwise  than  as 
trustee  for  him,  would  hold  personal  property  free 
fron>  charge  in  respect  of  succession  duty.  Hence 
it  appears  that  the  transferee  of  a  mortgage,  or  the 
mortgagor  paying  off  the  debt,  is  not  concerned  to 
inquire  whether  succession  duty  accruing  on  the 
mortgage  has  been  paid.  The  difference  between 
the  rules  applicable  to  real  and  personal  property, 
as  regards  the  liability  of  alienees  to  succession 
duty,  is  attributed  to  the  circuQistance  "that  the 
greater  part  of  chattels  personal  pass  by  mere 
manual  delivery  without  any  regard  being  paid  to 
the  title  ;  and  that  it  would  be  impossible,  without 
creating  great  inconvenience,  to  make  the  pur- 
chaser liable  for  charges  on  property  of  that  de- 
scription"  (^).  . 
ProvMionsfor  The  provisious  of  the  class  which  we  have  just 

keeping  up  value  ,        ,  ,      ,  ^ 

of  mortgaged       bccu  considering — namely,  those  qualifying  the  pri- 

proi)erty.  •  i      .  i 

mary  contract  m  relation  to  the  payment  or  receipt 
of  the  mortgage  money  —  are  followed  by  the 
covenants  (where  required)  which  have  been  re- 
ferred to  as  having  for  their  object  the  preservation 
and  maintenance-  of  the  value  of  the  mortgaged  pro- 
coTenant  to  perty.  Thus,  if  the  subject  of  the  mortgage,  or  a  sub- 
fire,  stantial  part  of  it,  consist  of  buildings,  machinery, 

furniture,  or  other  destructible  property,  a  provision 

for  insurance  against  fire  is  an  essential  part  of  the 

To  repair.  Security.     And  in  the  like  case  it  will  generally  be 

proper  to  take  a  covenant  from  the  mortgagor  for 
keeping  the  property  in  repair,  and  giving  facilities 

(k)  Thring,  Succ.  Du.  Act,  Intro,  pp.  10,  11. 
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for  the  mortgagee  to  examine  its  state  of  repair. 
Where  there  is  an  existing  policy  on  mortgaged 
property,  it  may  be  assigned,  and  a  notice  of  the 
change  of  interest  given  to  the  insurance  office  ;  but 
if  it  be  necessary  to  eflFect  an  insurance  for  the  pur- 
pose of  the  mortgage,  it  will  be  more  convenient  to 
make  the  insurance  in  the  name  of  the  mortgagee. 
In  either  case  the  policy  and  the  receipts  for  the 
premiums  should  be  given  up  to  the  mortgagee  ; 
or,  if  this  is  impracticable  (as,  for  instance,  would 
usually  be  the  case  with  leaseholds  which  the  lessee 
is  imder  covenant  to  his  landlord  to  insure),  or  it  is 
not  thought  necessary  to  insist  upon  the  actual 
delivery  of  the  policy  and  receipts,  the  mortgagor 
should,  at  all  events,  covenant  to  produce  them  to 
the  mortgagee  on  demand  (l). 
It  is  to  be  remembered,  that  a  policy  of  insurance  !*▼  reiatmg  to 

.  I.         ^  iiunmiioe  again  bt 

against  loss  by  fire,  being  a  strictly  personal  contract  fire, 
for  the  indemnity  of  the  assured,  is  not  assignable 
without  the  consent  of  the  insurance  office  (m). 
And,  therefore,  whenever  such  a  policy  is  assigned, 
the  consent  of  the  office  (which  is  usually  signified 
by  indorsement  on  the  policy)  must  be  obtained. 
The  conditions  of  the  policy  frequently  provide, 
that,  in  the  event  of  an  assignment,  it  shall  be 
allowed  either  by  an  indorsement  on  the  policy  or 
an  entry  in  the  office  books  (n).     It  is  apprehended, 

{I)  The  "  short  coyenants  Badcock,  2  Atk.  557 ;  Lynch  v. 

for  file  msnrance,"  ante,  vol.  1,  Dalzell,  4  Bro.  P.  0,  431. 
3rd  pL  p.  267,  are  used  in  the         (n)  Dowdeswell  on   Insur- 

foQowing  precedents.  ances,  121. 

(ill)  Saddlers'  Company  v. 
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however,  that^  even  when  so  allowed,  the  aasign- 
ment  would  not  operate  so  as  to  vest  the  right  of 
proceeding  at  law  upon  the  policy  in  the  assignee ; 
but  that  the  beneficial  interest  only  would  be  trans- 
ferred to  the  assignee,  the  right  of  action  remaining 
in  trust  in  the  person  to  whom  the  policy  was 
originally  granted.  On  the  other  hand,  in  the  case 
of  the  mortgage  of  property  insured  by  an  existing 
policy,  it  is  conceived,  that,  even  without  express 
stipulation  between  the  parties  to  the  mortgage,  the 
mortgagee  would  have  an  equity,  in  case  of  damage 
by  fire,  to  require  the  insurance  money  to  be  laid 
out  in  reinstating  the  property  ;  or,  in  other  words, 
that  the  benefit  of  the  policy  would  pass  to  the 
mortgagee  with  the  property  insured.  This  was  so 
decided  in  a  recent  case  (o),  where  the  subject  of 
the  mortgage  was  leasehold  property,  which  the 
lessee  was  under  Covenant  to  his  landlord  to  insure ; 
and  the  principle  would  seem  to  apply,  though  there 
were  no  such  covenant,  provided  that  the  insurance 
existed  at  the  time  of  the  mortgage.  In  connection 
with  this  point,  it  will  be  remembered,  that,  as  a 
mortgage  is  merely  a  qualified  alienation,  it  does 
not  come  within  the  principle  applying  to  an  abso- 
lute alienation;  upon  which,  unless  preserved  by 

(o)  Garden  v.  Ingram^  23  Sm.  343  (a  case  of  marine  in- 
L.  J.  Ch.  478,  per  L.  C.  And  surance).  That  a  different 
as  to  the  deyolution  of  the  in-  principle  applies  when  the  in- 
terest in  an  insorance  with  the  surance  is  subsequent  to  the 
title  to  the  property  insured,  mortgage,  soe  Lees  Y.Whitlelsy, 
see  Farrij  v.  Ashley,  3  Sim.  97;  Law  Rep.  2  Eq.  Ca.  143. 
Durrani  v.  Frietid,  5  De  G.  & 
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special  contract  for  the  benefit  of  the  alienee,  a 
policy  upon  the  property  aliened,  being  a  contract 
for  indemnity,  is  avoided  for  want  of  interest  in  the 
insured  after  the  alienation  (p). 

By  the  regulations  of  the  Hand-in>Hand  Insur-  Transmiasion 
ance  Office,  the  benefit  of  a  policy  survives  to  the  title  to  benefit 
executors  and  administiators  of  the  iosured  ;  and,  ance. 
therefore,  if  the  house  be  burnt  subsequently  to  his 
death,  his  heir  takes  no  benefit  from  the  policy  (q). 
But  the  case  in  which  this  was  decided  turned  on 
the  laws  of  the  office  in  question  (a  mutual  office, 
of  very  peculiar  constitution),  and  it  is  doubtful 
whether,  as  a  general  rule,  the  heir  would  not  be 
entitled   to  the  benefit  of   the  pdicy.     In   most 
policies  the  conditions  declare,  that,  in  the  event  of 
death,  the  insurance  may  be  continued  to  the  heir 
or  legal  representative,  provided  an  indorsement  be 
made  within  a  specified  time. 

The  doctrine  as  to  the  devolution  of  the  benefit  Bight  to  benefit 
of  an  insurance  with  that  of  the  title  to  the  property  effected  by 


{p)  In  Fools  V.  Adams,  4 
N.  R.  9,  12  W.  R.  683,  a  pur- 
chaser  was  held  not  to  be  en- 
titled to  the  insurance  money 
of  a  house  bnmed  down  pend- 
mg  ttie  completion  of  the 
contract.  This  decision  ap- 
pears to  have  been  come  to 
by  analogy  to  Leeds  y.  Cheet- 
ham,  1  Sim.  146,  in  which  it 
was  held  that  a  tenant  was 
not  entitled  to  the  benefit 
of  Ms   landlord's   insurance, 


ejfected  after  the  granting  of 
the  lease,  and  other  cases  not 
strictly  bearing  on  the  dero- 
Intion  of  the  benefit  of  a  pre- 
existing insurance ;  bnt  assum- 
ing the  correctness  of  that 
decision,  a  different  equity 
may  be  thought  to  apply  as 
between  mortgagee  and  mort- 
gagor. 

ig)  Mildmay  v.  Folgham,  3 
Ves.  471. 
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penwn  having      insured,  and  a3  to  the  right  to  the  benefit  of  the 

pariud  interest.  .     , 

insurance,  where  it  is  eflFected  by  a  person  having  a 
partial  interest  in  the  property  insured,  will  appa- 
rently be  very  much  modified  by  the  decision  in  the 
recent  case  of  Ex  parte  Goreley  (r),  in  which  it  was 
held  that  the  enactment  in  the  Act  of  the  1 4th  of 
Geo.  III.,  to  be  presently  referred  to,  enabling  any 
person  interested  in  any  house  or  bmlding  insured 
to  require  the  assurance  money  to  be  laid  out  in 
reinstating  the  premises,  was  general  in  its  applica- 
tion, and  not  (as  had  been  commonly  assumed)  re- 
stricted to  property  within  the  metropolitan  district. 
The  principles  laid  down  in  this  and  the  following 
paragraph,  with  the  authorities  on  which  they  rest, 
must  accordingly  be  accepted  with  such  qualification 
as  may  result  from  the  eflfect  of  the  decision  referred 
to.  In  the  case  of  Norris  v.  Harrison  (s),  A.  and 
B.  were  successive  tenants  for  life  of  some  houses, 
with  remainder  to  A.  in  fee.  A.  insured  the  houses, 
and  they  having  been  burnt  down,  he  received  the 
money,  and  invested  it  in  his  own  name  in  the 
funds,  and  did  not  rebuild  the  houses.  A.  then 
made  his  will,  and  devised  the  estate  to  C.  and  his 
personalty  to  B. ;  and  B.,  in  his  will,  noticed  the 
fund  as  forming  part  of  the  real  estate  of  A.,  and 
did  not  specifically  dispose  of  it.  It  was  held  that 
the  insurance  money  which  remained  unapplied 
passed  to  C.  as  part  of  the  real  estate ;  but  that 
he  had  no  claim  on  a  part  of  it  which  had  been 
applied  in  rebuilding  another  house  which  had  also 

(r)  13  W.  R.  60.  (s)  2  Madd.  268. 


MORTGAGES.  603 

been  burnt  down  on  the  same  estate.  The  decision 
in  this  case  leaves  it  in  doubt  whether  A.,  or  B.,  as 
claiming  under  him,  might,  had  either  of  them  been 
so  minded,  have  set  up  a  claim  to  the  insurance 
money  as  his  own  personal  property,  but  goes  the 
fiill  length  of  determining,  that,  in  the  absence  of  a 
contrary  intention  expressed  by  a  tenant  for  life 
effecting  an  insurance,  it  was  to  be  deemed  to  have 
been  effected  for  the  benefit  of  the  property,  that 
isj  of  the  persons  successively  entitled.  In  a  later 
case  {t)y  Lord  St  Leonards  (referring,  apparently, 
to  the  case  of  Norm  v.  Harrison)  said,  that  he 
thought  it  had  been  decided,  that,  if  a  tenant  for 
life  insured  the  property  against  fire,  he  insured  as 
much  for  the  benefit  of  the  remainderman  as  for 
himself.  In  more  than  one  of  the  cases,  it  appears 
to  have  been  assimied,  that  the  questions,  whether 
a  person  interested  in  property  could  insure  other- 
wise than  for  the  benefit  of  the  property,  and 
whether  he  could  buy  up  an  incumbrance  other- 
wise than  for  the  benefit  of  the  property,  must 
necessarily  be  answered  in  the  same  manner ;  and, 
with  respect  to  a  tenant  for  life,  it  would  seem 
that  the  answer  must  in  both  cases  be  in  the 
negative  {u). 

The  question  whether  insurance  by  a  mortgagee  Whether  mort- 
is  necessarily  for  the  benefit  of  the  estate  is  different  premiums  of  fire 

-  ,  T  .  •  •  1  -I  insurance  with- 

iTom  the  correspondmg  question  with  regard  to  a  out  contract. 

(0  HUl  Y.  Broume,  1  Dru.     supra ;   Dobson   y.  Land,    8 
426,  see  p.  433.  Hare,  216,  see  p.  220. 

(tt)   Hill  y.  Braume,   ubi 
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Statatoiy  right 
to  require  insur- 
anoe  money  to 


tenant  for  life.  It  seems  that  a  mortgagee  who,  in 
the  absence  of  contract,  insured  the  mortgaged  pro- 
perty, was  not  bound  to  rebuild  in  case  of  fire,  but 
might  retain  the  amount  received  from  the  office  for 
his  own  benefit,  without  (it  is  presumed)  giving 
credit  for  it  to  the  mortgagor  {v).  In  fact,  in  the 
absence  of  contract,  mortgagee  and  mortgagor  were, 
in  this  respect,  on  a  similar  footing  to  lessor  and 
lessee  (w).  It  follows,  that  as  the  mortgagee,  in- 
suring without  contract,  insured  for  his  own  benefit^ 
and  not  for  the  benefit  of  the  estate,  so,  in  the  like 
case,  he  could  not,  as  against  the  mortgagor,  be 
allowed  to  charge  the  premiums  of  insurance  (x). 
Where,  however,  there  was  a  covenant  for  insurance 
by  the  mortgagor,  the  mortgagee  was  allowed  the 
expenses  of  insuring  in  a  mode  different  from  that 
prescribed  by  the  mortgage  deed,  but  as  nearly  con- 
formable thereto  as  circumstances  permitted  (y). 

The  old  Metropolitan  Building  Act  of  1 4  Geo.  III. 
c.  78,  s.  83,  requires  the  several  insurance  offices. 


(v)  JDobson  V.  Land^  nbi 
Bupra. 

(w)  That  the  Iwidlord  might 
retain  the  insurance  money, 
and  that  his  doing  so  did  not 
entitle  the  tenant  to  be  re- 
lieved from  the  payment  of 
rent,  see  Leed^  v.  Gheetluvm-, 
1  Sim.  146 ;  Lofft  v.  DmtiiSy 

1  EU.  &  Ell.  474. 

{x)  Dobson  V.  Land,  8  Hare, 
216  ;  Bellamy  v.  Brickefiden, 

2  Johns.   &  Hem.  137.     In 


SchoUfield  v.  Lochwood^  11  W. 
R.  555,  9  Jur.  N.  S.  738,  in 
which  it  was  said  that  the 
mortgagee  in  possession  would 
get  the  expense  of  insurance, 
under  the  usual  direction  to 
make  all  just  aUowances,  it 
appears  from  the  report  in 
the  Weekly  Reporter  that  the 
mortgagor  was  under  coYenant 
to  insure, 

{y)  Dobson  v.  Land^  4  De 
G.  &  Sm.  575. 


MORTGAGES.  605 

upon  the  request  of  any  person  interested  in  any  beUidoutia 

^  .      .  rebuilding. 

house  or  building  destroyed  or  damaged  by  fire, 
or  upon  any  grounds  of  suspicion,  to  cause  the 
insurance  money  to  be  laid  out  in  rebuilding  or 
reinstating  the  property,  unless,  within  sixty  days 
after  adjustment,  the  parties  give  sufficient  security 
to  the  office  that  the  money  shall  so  be  laid  out,  or 
a  settlement  be  come  to  among  the  parties  to  the 
satisfaction  of  the  office.  This  provision,  with  some 
others  in  the  Act  in  question,  was  preserved  when 
the  remainder  of  the  Act  was  repealed  by  the  7th 
and  8th  of  Victoria^  c.  84  (z)  (the  Metropolitan 
Building  Act  until  recently  in  force),  and  again 
when  the  lasf-mentioned  Act  was  repealed  by  the 
Metropolitan  Building  Act,  1855.  Wherever  this 
enactment  applies,  it  is  obvious  that  every  covenant 
to  insure  enures  for  the  benefit  of  the  estate  ;  and, 
accordingly,  it  has  been  held  that  under  the  role 
laid  down  in  Spencer's  case  (a),  a  covenant  for 
insurance  by  the  lessee  of  buildings  within  the  Act 
runs  with  the  land,  as  being,  when  taken  in  con- 
nection with  the  Act,  a  covenant  affecting  the  thing 
demised  (b).  It  was  until  recently  assumed,  that 
the  enactment  referred  to,  occurring  in  an  Act  most 
of  the  provisions  of  which  are  admitted  to  have 
been  local  in  their  application,  was  itself  confined 
to  houses  within  the  Bills  of  Mort^ality  (c),  but  the 
question  as  to  the  generality  of  this  particular  enact- 

{z)  See  Schedule  A.  '            (c)  SimpsonY.ScottishUnion 

{a)  5  Bep.  17.  Insurance  Companyy  1  Hem. 

[h)  Vemm  v.  Smilh,  5  B.     &  Mil.  618, 
&  A.  1. 
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losaranoe  of 
ehattelB  in  order 
aQd  dispodiion 
of  bankrupt 
firm. 


ment  which  in  a  recent  case  {d)  was  raised  without 
being  decided,  has  now  been  determined  in  the 
affirmative  (e).  It  appear?  to  follow  from  this  deci- 
sion that  as  a  mortgagee's  insurance  on  buildings 
would  in  all  cases  enure  for  the  benefit  of  the  estate, 
he  should  have  a  general  right  as  against  the  mort- 
gagor to  be  allowed  the  premiums  ;  but  even  when 
there  is  a  covenant  by  the  mortgagor  to  keep  the 
property  insured,  premiums  paid  by  a  mortgagee 
insuring  without  a  power  for  that  purpose  will  not 
be  allowed  as  against  puisne  incumbrancers ;  as  the 
sum  secured  prior  to  their  chaise  ought  not,  in  the 
absence  of  express  stipulation,  to  be  increased  as 
against  them  (/). 

Where  a  partner  left  certain  chattels  in  the  order 
and  disposition  of  the  partnership,  but  insured  them 
in  his  own  name,  and  they  were  burnt,  and  after- 
wards a  commission  of  bankruptcy  issued  against 
the  partnership,  it  was  held  that  the  insurance 
money  did  not  pass  to  the  assignees,  but  was  the 
separate  property  of  the  individual  partner,  on  the 


(d)  Sirnpsony. Scottish  Union 
Insurance  Companyy  1  Hem. 
&  Mil.  618. 

(e)  Ex  parts  Ooreley^  13  W. 
R.  60.  This  construction  of 
the  Act  had  been  suggested  by 
a  correspondent  of  the  Jurist, 
whose  letter  will  be  found  in 
4  Jur.  N.S,  pt.  2,  p.  132.  The 
Bills  of  Mortality  have  been 
discontinued  since  1847,  and 
are  superseded  by  the  Regis- 
trar-General's district;  seeTTfljZ- 


Jace  V.  Attomey-Oeneral^  33 
Beav.  384,  in  which  the  ques- 
tion was  as  to  the  limits  of 
London  within  the  meaning 
of  a  bequest  to  the  hospitals 
of  London.  In  Ex  parte 
Ooreley^  it  was  held,  that  trade 
fixtures  owned  by  the  tenant 
and  insured  by  him  were  not 
within  14  Geo.  3,  c.  78,  s.  83. 
(/)  Brook  V.  Stone,  13  W. 
R.  401. 
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groimd  that   the   visible   possession   of  the  goods 
by  both  parties  did  not  continue  until  the  bank- 
raptey  ig). 
If  property  which  has  been  insured  against  loss  Ai  to  lubiuty 

y       o       Z^  of  Hundred  after 

by  fire  be  burnt  under  such  circumstances  as  to  payment  bj 

insQiance  office. 

render  the  Hundred  liable  to  make  good  the  loss, 
the  Hundred  is  not  discharged  by  the  fact  of  the 
insured  having  received  compensation  from  the 
office  {h)y  and  the  office,  having  paid  the  money, 
may  sue  the  Hundred  in- the  name  of  the  insurer  (e*). 
If,  however,  the  insurance  office  paid  the  money 
voluntarily,  and  without  being  under  obligation  to 
do  so  (a  contingency  which  might  happen,  as  it  is 
not  the  practice  and  would  not  conduce  to  the 
interest  of  the  offices,  to  take  advantage  in  all 
cases  of  circumstances  by  which  their  policies  are 
avoided)  (J),  such  a  payment  would,  apparently,  be 
made  by  the  office  in  their  own  wrong,  and  it 
must  be  considered  as  at  least  doubtful  whether 
they  could  treat  the  insured  as  trustee  for  them  of 
any  money  recovered  from  the  Hundred  (A;). 

{g)  Rcparte  Smiffi,  SMsdd.  549. 
63 ;  S.  O.  Buck,  149.  (k)  See  Benson  v.  Blacks 

(A)  Clark  Y,  The  Inhabitants  well^  4  Hare,  434,  the  prin- 

ofBlythmg,  2  B.  &  C.  254.  ciple  of  which  remains  nnaf- 

(f)  Mason  y.  Sainshurj/j  3  fected,  though  the  payment 

Dong.   61.     A  similar  prin-  by  the  insurance  company  in 

ciple  is  affirmed  in  Yates  y.  that  case  cannot  be  considered 

Whikj  5  Scott,  640,  S.  C.  4  yoluntary,  haying  regard   to 

Bing.  N.  C.  272   (a  case  of  Balby  y.  The  India  and  Lon- 

marine  insurance).  don  Life  Assurance  Company^ 

(J)  See  Taunton  y.  Royal  15  C.B.  365,  followed  by  Zaw 

Insurance  Company,  12  W.  R.  y.    The  London  Indisputable 
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Power  for 
mortgagee  to 
iorare. 


Exception 
under  Stamp 
Acts  of  rams 
advanced  for 
fire  insorances. 


In  well-drawn  mortgages,  where  the  nature  of  the 
property  is  such  as  to  require  insurance,  there  are 
not  only  covenants  by  the  mortgagor  inserted  for 
that  purpose,  but  also  a  clause  empowering  the 
mortgagee  to  insure,  in  case  of  default  by  the  mort- 
gagor, and  to  charge  the  latter  and  the  mortgaged 
property  with  the  premiums  and  interest  Sums 
advanced,  under  agreement  in  a  mortgage  deed, 
for  the  insurance  of  property  comprised  in  the 
mortgage  against  fire,  are  not  liable  to  ad  valorem 
duty  under  the  Stamp  Acts  (l). 


Company,  1  Kay  &  J.  223,  by 
which  Oodsall  r.  Boldero,  9 
East,  72,  is  overruled. 

(^)  A  power  to  insure  is 
given  to  the  mortgagee  by 
Lord  Cranworth's  Act  (23  & 
24  Vict.  c.  145),  s.  11,  in  the 
case  of  mortgages  subsequent 
to  the  passing  of  the  Act,  and 
where  the  operation  of  the  Act 
is  not  expressly  excluded.  (See 
the  transcript  of  part  2  of  the 
Act — Powers  of  Mortgagees — 
at  the  endof  Precedent  I.infra.) 
The  scope  of  the  section  i&  to 
confer  on  the  mortgagee,  in 
case  of  default  in  payment  of 
principal  for  one  year,  or  of 
interest  being  in  arrear  for  six 
months,  or  of  any  omission  to 
pay  any  premium  on  any  in- 
surance which  by  the  terms  of 
the  deed  ought  to  be  paid  by 
the  mortgagor,  1st,  a  power 


of  sale  ;  2nd,  "  a  power  to  in- 
sure, and  keep  insured,  from 
loss  or  damage  by  fire  the 
whole  or  any  part  of  the  pro- 
perty (whether  aflBxed  to  the 
freehold  or  not)  which  is  in 
its  nature  insurable,  and  to 
add  the  premiums  paid  for 
any  such  insurance  to  the 
principal  money  secured  at 
the  same  rate  of  interest;" 
3rd,  a  power  to  appoint  a 
receiver.  It  is  not,  perhaps, 
clear  whether  the  first  part  of 
the  section  is  to  be  read  dis- 
tributively,  so  that  the  power 
for  the  mortgagee  to  insure 
would  only  arise  from  a  breach 
of  the  mortgagor's  obligation 
in  this  respect,  or  whether 
any  such  de&ult  as  mentioned 
in  the  first  part  of  the  section 
might  give  occasion  for  the 
exercise  of  all  the  enumerated 
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Policies  upon  lives  often  fonn  the  whole  or  an  Covenant  for 

.  ,  ^  keeping  up  and 

important  portion  of  the  subject  oi  a  mortgage,  and,  restoring  poUcice 

,  1  .       1  ,  Mil  1  •      1    •  1  J    ®f aasnranoe on 

in  this  character,  will  be  noticed  in  a  subsequent  liyes. 
part  of  this  Introduction.  Every  mortgage  of  a 
life  poKcy  contains,  as  a  matter  of  course,  cove- 
nants by  the  mortgagor  for  its  preservation,  and, 
if  necessary,  for  its  restoration;  to  which  are  added 
provisions  authorising  the  mortgagee  to  keep  up 
or  restore  the  insurance  in  case  of  default  by  the 
mortgagor,  and  to  recover  the  monies  so  expended, 
or  add  them  to  hi*  mortgage  debt.  If  the  mortgagee 
pay  the  premiums,  he  is  entitled,  without  special 
agreement,  to  add  the  amount,  with  interest,  to  the 
mortgage  debt.  Such  is  the  rule  with  regard  to 
amns  paid  for  the  renewal  of  leases ;  and  the  same 
principle  applies  to  the  premiums  on  policies  of  as- 
surance (m).     Sums  advanced  for  the  insurance  of  Exception  in 

^  Stamp  Act  aB 

lives  or    renewals   of    grants  or    leases  upon  the  toanmsadyanced 

for  insnranoe  of 

dropping   of  lives,  pursuant  to  agreement  in  any  UTet,  or  renewaia 
deed  granting  or  transferring  an  estate  or  interest  Uasea. 
for  or  annuity  upon  the  lives,  are  not  liable  to  ad 
valorem  duty  ;  a  provision  which  (probably  through 

powers.    The  latter,  however,  on  the  mortgaged   property, 

8^108  to   be    the   preferable  but  could  not   be  recovered 

construction.    As  to  the  obli-  against    the   mortgagor  per- 

gation  of  a  receiver  appointed  sonally.    See  Phene  v.  Gfillan, 

ander  the  Act  to  insure  if  so  5  Hare,  1  (a  case  in^  which 

directed,  see  s.  22.  calls  had  been  paid  by  the 

(m)  See  ffodgson  v.  Hodg-  mortgagee  of  shares);  Wroughr 

«m,  2  Keen,  704  ;  Bellamy  v.  tm  v.  Turtle,  11  M.  &  W.  561 ; 

Bndundmy  2  Johns.  &  Hem.  Lawranm  v.  Boston,  7  Exch. 

137.  The  gnins  advanced  and  28. 
interest  would  form  a  charge 
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oversight)  does  not  reach  the  case  of  the  mortgage 
of  a  policy  alone,  or  with  other  property  not  of  the 
specified  description. 
Benewabie  Until  recently,  property  of  great  magnitude 

England  (aa  well  as  in  Ireland,  where  renewable 
leaseholds  are  one  of  the  most  ordinary  modifica- 
tions of  property)  was  held  upon  leases  for  Kves, 
or  years  absolute  or  determinable  upon  lives,  re- 
newable by  contract  or  invariable  practice  upon 
the  dropping  of  a  life,  or  at  fixed  intervals.  The 
possessions  of  cathedrals,  colleges,  and  other  ec- 
clesiastical and  eleemosjTiary  corporations,  were 
commonly  leased  in  this  way;  but,  by  means  of 
sales  and  purchases  under  the  extensive  powers 
.vested  in  the  Ecclesiastical  Commissioners,  this  kind 
of  property,  though  still  important  in  amoimt,  is 

■ 

much  diminished,   and  is  in  perpetual  course    of 
diminution. 
Asto  the  renewal      In  mortgages  of  leaseholds  renewable  as  a  matter 

of  leases  in  ,  /•  . 

mortgage.  of  right,  or  of  practice,  a  covenant  from  the  mort- 

gagor, that  he  will  duly  renew  the  lease,  should 
always  be  inserted ;  for  the  mortgagee  has  no  right, 
independent  of  special  stipulation,  to  compel  the 
mortgagor  to  renew  (n).  But  the  mortgagee,  in- 
dependently of  any  special  agreement,  has  a  right 
to  renew  the  lease  himself,  and  to  hold  the  lease  as 
a  security,  as  well  for  the  original  principal  and 
interest,  as  for  the  monies  expended  in  obtaining 
the  renewal  (o),  and  the  rate  of  interest  on  the  cost 

(n)  Lacm  t.  MerUns,  3  Atk.        {p)  Lacon  y.  MerimSy   abi 
1,  4.  supra ;   Manlove  v.   Bale^    2 
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of  renewal  will  be  regulated  by  the  rate  of  interest 
on  the  original  principal  (p).  There  does  not  seem, 
therefore,  to  be  any  positive  necessity  for  the  intro- 
duction of  the  covenant  permitting  the  mortgagee 
to  renew,  and  to  charge  the  cost  on  the  estate. 
Perhaps,  however,  where  freeholds  are  mortgaged 
together  with  leaseholds,  it  might  be  considered 
that,  in  the  absence  of  express  agreement,  the  lease- 
holds alone  would  be  the  security  for  the  repayment 
of  the  expenses  of  renewal,  and  that,  therefore,  the 
provision  charging  those  expenses  on  the  whole  of 
the  mortgaged  property  should  be  inserted.  But, 
having  regard  to  the  equitable  doctrine  as  to  the 
consohdation  of  charges  vested  in  the  same  mort- 
gagee, there  is  not  much  ground  for  this  apprehen- 
sioa  The  special  power  for  the  mortgagee  to 
renew  and  hold  the  estate  as  a  security  for  the 
expense,  may,  perhaps,  be  useful  in  preventing  any 
question  as  to  priority  with  subsequent  incum- 
brancers ;  although,  as  a  renewal  is  evidently  for 
the  advantage  of  aU  parties,  the  expense  ought  to 
be  deemed  a  charge  on  the  estate  in  preference  to 
subsequent  incumbrances. 

Of  course,  even  if  there  be  no  stipulation  as  to  Title  to  renewed 
renewal,  if  the  mortgagee  renew  a  lease,  he  will 
only  hold  it  as  mortgagee,   and  not  as    absolute 
owner  (j) ;    and,  on  the  other  hand,  if  the  mort- 

Vem.  84  ;   Woolley  v.  Dragy  12  ;  Holt  v.  Holt,  1  Cha.  Ca. 

2  AnsL  551.  190  ;    BalcMtraw   v.  Brewer, 

{p)  Woolley  V.  Drag,  ubi  Sel.  Ca.  in  Ch.  55  ;  8.0.2  P. 

supra.  Wmfl.  511 ;  Lee  y.  Vernon,  5 

iq)  SuskwortKs  eaee,'FTeem.  Bro.  P.  C.  10.     See  1  Lead. 
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ring  tbe  power 
of  sale. 


gagor  renew,  the  new  lease  will  be  held  a  graft  on 
the  old  one  for  the  benefit  of  the  mortgagee  (r). 
The  observations  here  made  with  respect  to  tiie 
mortgage  of  renewable  leaseholds,  will  apply,  mu- 
tatis mutandis,  to  the  not  uncommon  case  of  copy- 
holds for  lives  renewable  by  custom. 

A  power  or  trust  for  sale  in  default  of  payment 
of  the  debt  is  now  regularly  made  a  part  of  every 
mortgage ;  and,  as  such,  is  inserted  by  the  drafts- 
man without  special  instructions.  Generally  speak- 
ing, it'  is  for  the  interest  both  of  mortgagor  and 
mortgagee  that  the  latter  should,  be  armed  with 
this  remedy,^  by  which,  in  case  of  any  difficulty  in 
obtaining  repayment,  he  is  enabled  to  seU  the  estate, 
and  repay  himself  out  of  the  proceeds,  instead  of 
being  driven  to  the  tedious  and  expensive  resort  of 
a  suit  for  foreclosure. 

There  are  two  ways  of  conferring  this  power  on 
the  mortgagee — one  by  which  the  estate  is  con- 
veyed to  him  on  mortgage  in  the  usual  way,  and 
the  power -of  sale-  is  subsequently  attached;  the 
other,  that  of  a  trust  that  if  the  mortgagor  pay 
the  principal  and  interest  at  the  time  appointed, 
the  mortgagee  shall  reconvey,  and,  in  default  of 
such  payment,  shall  seU.  The  first  form  is  much 
to  be  preferred,  for  many  reasons  :  it  is  much 
more  germane  to  the  nature  and  shape  of  a  mort- 
gage ;  it  carries  with  it  the  right  of  foreclosure  as 
weU  as  of  sale,  and  is  more  easily  handled  on 
transfers  and  other  subsequent  dealings.     Accord- 

Ca.  in  Equity,  2nd  edit.,  pp.         (r)  1  Lead.  Ca.  in  Equity, 
36etBe(j[.  41 1 
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ingly,  it  is  exclusively  adopted  in  the  present 
collection  of  precedents ;  in  which  a  power  of  sale 
is  treated  as  regularly  fonning  part  of  the  mortgage 
deed,  and  is  inserted  (as  already  noticed)  after  the 
special  clauses  relating  to  the  mortgage  money  and 
the  subject-matter  of  the  mortgage,  and  before  the 
covenants  for  title.     Both  a  power  and  trust  for  sale  Power  BhouW 

be  given  to 

may  be  given  to  a  third  person,  but  it  is  better  that  mortgagee  him- 

self 

they  should  be  reposed  in  the  mortgagee,  with  such 
restrictions  as  may  prevent  his  doing  needless  injury 
to  the  mortgagor.  There  is  a  case  reported,  in  which 
the  Court  restrained  a  trustee  from  selling,  when 
it  would  not  have  restrained  the  mortgagee  him- 
self («). 

Before  the  passing  of  the  Chancery  Amendment  in  what  cases 
Act  (t)  already  noticed,  a  mortgagee  coidd  not  in  obtain  sale  of 
general  obtain  a  sale  of  the  mortgaged  estate.  There  estate, 
were,  however,  several  cases  in  which  he  could  do 
80  (u).     Thus,  after .  the  death  of  the  mortgagor, 
the  mortgagee  could  avail  himself  of  his  character 
of  a  specialty  creditor  to  procure  (in  case  of  insuffi- 
ciency  of  the  personal   estate)  a  sale  under  the 
decree  of   the  Court.     So,  where  the    mortgagor 
becomes  bankrupt,  the  mortgagee  was  enabled  to 
obtain   a   sale  under  Lord  Eosslyn's   Order   ( 8th 
March,  1794),  and  has  now  the  like  right   under 
the  new  rules  in  Bankruptcy  (19th  Oct.   1852), 
made  in  pursuance  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849  (rules  55-58).     Where  the  mort- 


em) Anon^  6  Madd.  10.  (u)  See   2    Spence   Eqnit. 

(0  15  &  16  Vict,  c.  86.  Jnrisd.  676. 

8  R   2 
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gage  was  of  a  dry  reversion  (v),  or  of  an  advow- 
son  {w)y  or  of  stock  (x),  or  of  chattels  (y),  or  of  a 
policy  of  assurance  (2),  the  mortgagee  was  entitled 
to  a  sale,  but  not  (except  perhaps  in  the  case  of  an 
advowson)  so  as  to  deprive  him  of  his  right  to  a 
foreclosure  if  he  desired  that  remedy  (a).  Where 
the  mortgaged  estate  is  sitaate  in  Ireland,  or  in  a 
colony  where  the  course  of  the  courts  is  to  decree  a 
sale,  if  a  suit  be  instituted  in  the  Court  of  Chancery 
here  by  the  mortgagee,  it  would  seem  that  the 
proper  course  is  to  pray  a  sale  {b).  Where  the 
devisee  or  heir  of  the  mortgagor  was  an  infant,  the 


(v)  How  V.  Vigures^  1  Ch. 
Bep.  188. 

{w)  MacTcemie  v.  Eohmson, 
8  Atk.  559  (a  dictum  only). 

(x)  Tucker  v.  Wilsoriy  1  P. 
Wms.  261 ;  LockwoodY.  Ewer, 
2  Atk.  303. 

(y)  Kemp  y.  Weafbrook,  1 
Ves.  sen.  278  ;  Belt's  Supp. 
141 ;  see  Pigot  v.  Oubley,  10 
Jur.  N.  S.  318. 

(0)  Dyson  v.  Morris^  per 
V.  C.  Wigram,  1  Hare,  422. 

(fl)  Slade  V.  Bigg,  8  Hare, 
35 ;  Wayne  v.  Hanham^y  9 
Hare,  62.  In  Dyson  v.  Morris, 
1  Hare,  413,  it  was  held  by 
Wigram,  V.  C,  that  although, 
on  a  simple  mortgage  of  a 
policy  of  assurance,  the  mort- 
gagee, in  default  of  payment, 
is  entitled  to  a  sale  under  the 
decree  of  a  court  of  equity, 


yet,  if  the  policy  have  been 
assigned  to  the  mortgagee 
upon  trust  to  receive  the 
monies  to  become  payable, 
and  thereout  pay  the  expenses 
and  mortgage  debt,  and  pay 
the  residue  to  the  mortgagor, 
the  Court  cannot  direct  a  sale 
of  the  policy ;  the  mortgagee 
must  wait  till  the  death  of  tlie 
mortgagor  before  he  can  make 
his  security  available ;  and  see 
Stamford,  Jkc,  Banking  Cmn- 
pany  v.  Ball,. 10  W.  R.  196, 
8  Jur.  N.  S.  420,  31  L.  J.  Ch. 
143,  in  which,  however,  much 
importance  was  attached  to 
the  circumstance  that  the  wife 
who  gave  the  security  was  in 
law  a  surety. 

(ft)  2  Spence,  678 ;  Siffken 
V.  Davis,  Kay  21,  App.  xxi. 
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mortgagee  could  have  a  sale  if  for  the  infant's 
benefit,  instead  of  a  foreclosure  (c) ;  and  if  the 
decree  was  for  a  foreclosure,  the  infant  must  have  a 
day  to  show  cause ;  if  for  a  sale,  no  day  was 
given  (d).  Whether  the  proper  remedy  in  case  of 
an  equitable  mortgage  by  deposit  of  deeds  is  fore- 
closure (by  analogy  to  a  legal  mortgage)  or  sale 
(by  analogy  to  a  mere  charge),  is  a  question 
which  has  been  much  discussed ;  the  doubt  being 
whether  the  deposit  implies  an  agreement  to  make  a 
legal  mortgage  or  not.  It  seems,  that,  on  principle 
and  authority,  the  balance  is  in  favour  of  treating 
an  equitable  mortgage  as  a  mere  lien  or  charge,  and 
as  giving  a  right  to  a  sale,  but  not  to  a  foreclosure, 
where  the  deposit  is  not  accompanied  by  an  actual 
agreement  for  a  mortgage  (e).     Equitable  mortgages 


{e)  2  Spence,  680. 

{d)  Price  v.  Carver,  3  Myl. 
&  Cr.  157  ;  SchoUfieU  v.  Hea- 
fold,  8  Sim.  470 ;  Newhirgh 
T.  Mwtmy  16  L.  T.  482; 
Hears  v.  Best^  10  Hare,  11. 
Bat  an  absolute  decree  for 
foreclofiure  has  been  made 
against  an  infant,  when  that 
ooniBe  happened  to  be  for  the 
benefit  of  the  infant,  Seton 
Decrees,  3rd  ed.  685  ;  Oroxon 
V.  i«w,  8  N.  E.  238. 

(«)  See  2  Spence,  791  et 
seq.,  and  the  cases  there  re- 
ferred to ;  supra,  p.  87,  note  ; 
Seton  Decrees,  3rd  ed.  p.  449, 
where  the  opposite  opinion  is 


expressed ;  but  perhaps  the 
distinction  between  the  cases 
in  which  there  is  an  actual 
agreement  to  mortgage,  and 
those  in  which  there  is  none, 
has  not  been  sufficiently  borne 
in  mind.  In  Kennard  v.  Fut- 
voye,  2  Giflf.  89,  the  Vice- 
Chancellor  Stuart  said,  "  The 
only  relief  granted  in  favour 
of  an  equitable  mortgagee  is 
sale.  Where  there  is  no 
equity  of  redemption  there 
can  be  no  foreclosure."  In 
Tnckley  v.  Thompson,  1  Johns. 
&  Hem.  126,  the  authorities 
were  reviewed  by  Vice-Chan- 
cellor    Wood,    who,    without 
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were  not,  it  appears,  within  Lord  Rosslyn's  order 
authorising  a  sale  in  bankruptcy,  though  the  depo- 


ooming  to  a  positive  decision 
(which  under  the  circum- 
stances was  unnecessary),  ex- 
pressed a  strong  opinion  in 
£EiYour  of  a  sale,  aud  against 
the  theory  that  a  deposit  is 
to  be  regarded  as  an  implied 
contract  to  execute  a  legal 
mortgage.  In  Matthews  v. 
Qoodday,  10  W.  E.  148,  8  Jur. 
N.  S.  90,  31  L.  J.  Ch.  282, 
Vice -Chancellor  Kindersley 
distiuguished,  between  an 
agreement  to  charge,  an 
agreement  to  mortgage,  and 
a  mere  deposit  which  his 
Honour  considered  would  be 
equivalent,  not  to  a  contract 
to  mortgage,  but  to  a  contract 
creating  an  equitable  charge. 
In  that  case,  in  which  there 
was  an  express  charge  with 
an  agreement  to  give  a  legal 
mortgage,  it  was  held  that 
the  plaintiff  had  a  right  to  a 
sale  under  the  charge,  and  was 
not  compelled  to  take  a  legal 
mortgage.  See  also  London 
Monetary  Advance  Company 
V.  Brown,  13  W.  E.  490.  On 
the  other  hand,  in  Cox  v. 
Tooky  20  Beav.  145,  and  Un- 
derwood V.  Joyce,  7  Jur.  N.  S, 
566,  where  there  was  an  agree- 
ment  to   mortgage,   a   fore- 


closure was  decreed;  and  see 
Peto  Y.  Hammond,  8  Jur.  N.  S. 
550,  552 ;  and  in  Samhle  v. 
Wilson,  5  N.  E.  395,  in  which 
there  was  a  mere  deposit  with- 
out any  memorandum,  it  was 
held  that  the  deposit  was  equi- 
valent to  an  implied  agreement 
for  a  mortgage,  and  that  the 
remedy  was  foreclosure.  That 
an  agreement  to  give  a ''  legal 
mortgage"   means    a    '^ first 
mortgage,"  not  only  in  the  case 
of  land,  but  also  by  analogy  in 
that  of  a  ship,  see  Thompson 
V.  Clark,  1  N.   E.  19  ;    11 
W,  E.  23.    As  to  the  rights 
of   an    equitable   mortgagee 
against  the  Crown,  when  the 
mortgagor  has  been  convicted 
of  felony,  see  Hancock  y.  At- 
tomey-Oeneral,    10    Jur.    N. 
S.    557.     As   to   what    will 
constitute  an  equitable  mort- 
gage, see  Dighton  v.  Withers, 
31  Beav.  423 ;  Daw  v.  Terrell, 
33    Beav.   218;    and    as    to 
the  inference  of  intention  that 
some  part  only  of  the  property 
comprised   in  the    deposited 
deeds  should   be  subject    to 
the  security,  see  WyldeY.  Bad- 
ford,  12  W.  E.  38,  9  Jur.  N.S. 
1169.    And  see  ftirther  as  to 
equitable  mortgages,  sapra»  p. 
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sitee  might  apply  specially  for  a  sale  (/) ;  but  the 
new  rules  above  referred  to  apply  in  terms  to  mort- 
gages or  securities  by  deed  or  otherwise,  and  whether 
of  a  legal  or  equitable  nature  (see  rule  65)  (^). 

The  extensive  powers  of  selling  in  a  foreclosure  Sales  under 
suit,  conferred  on  the  Court  of  Chancery  by  the  Amendment 
recent  Chancery  Amendment  Act  (A),  have  already 
been  noticed.  Some  disposition  was  at  first  shown 
by  the  Court  not  to  order  a  sale  as  a  matter  of 
course  upon  the  mortgagee's  application,  but  only 
imder  circumstances  under  which  the  common 
decree  for  foreclosure  could  not  be  conveniently 
worked  out  (t) ;  but  a  more  enlarged  view  appears 
to  have  since  been  taken  of  the  mode  in  which  the 
powers  of  the  Court  in  this  respect  should  be  exer- 
cised (k).     The  order  for  sale,  instead  of  foreclosure, 

83,  note  (J) ;  Seton  Decrees,  of  the  mortgagor,  is  not  en- 

Sid   ed.,    pp.   446    et   seq*  titled  to  any  interest  gubse- 

Wheiher  sale  or  foreclosure  is  quent  to  the  date  of  the  fiat 

the  remedy  of  a   judgment  or  adjudication.    See  Ex  park 

creditor    has   also   been  the  Ludbock, Be  Flooded  JwcTS. 8, 

subject  of  conflicting  decisions  854. 

—namely  Fooimr  v.  Siurgis^  {h)  15  &  16  Vict.  c.  86,  s.  48. 

5])e  G.  &  Sm.  786,  where  a  (»)  Hioms  v.  ffoltonh   16 

sale  was  ordered ;   Jones  v«  Jur.  1077. 

Bailey,  17  Bear.  582,  where  (k)  EuretY.Eursty  IGBesY. 

fijredoBure  was  ordered ;  and  372  ;   WickJiam  v.  Nicholson, 

see  Seton  Decrees,  3rd  ed.,  p.  19  Beav.  38 ;  Smith  v.  RoUnr 

460.  son,  1  Sm.  &  Gif.  140 ;  Phil- 

{/)  Ex  parte  Payler,    16  lips  v.  Ouiteridge,  4  De  G.  & 

T^  434.  J.  531 ;  Fost&r  v.  Harvey,  11 

{g)  An  equitable  mortgagee  W.  R.  899,  on  app;  12  W.  R. 

seeking  to  have  his  securities  92 ;  Newman  y.  Sslfe,  33  Beay. 

realized  upon  the  bankruptcy  522.    In  the  last^mentioned 
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if  made  at  the  request  of  the  mortgagor,  must  be 
made  upon  the  terms  of  his  paying  a  proper  deposit 
into  court ;  the  amount  of  which,  as  it  appears,  will 
to  some  extent  be  governed  by  the  probable  ex- 
penses of  the  sale  (l). 

It  is  to  be  observed,  that,  though  a  mortgagee 
may,  in  general,  pursue  all  his  remedies  concur- 
rently, yet,  if  he  has  foreclosed,  and  then  sold  for 
less  than  the  mortgage  debt,  he  cannot  afterwards 
proceed  personally  against  the  mortgagor  for  the 
deficiency.  If  he  had  foreclosed,  and,  while  he 
remained  owner  of  the  estate,  had  proceeded  against 
the  mortgagor,  the  foreclosure  would  have  been 
thereby  opened,  and  the  mortgagor  have  been  at 
liberty  to  redeem ;  and,  as  this  is  rendered  im- 
possible by  a  sale,  it  has  been  held  that  the  right 
to  sue  is  lost  with  the  correlative  right  of  redemp- 
tion (m). 

The  powers  of  the  Court,  though  aJBfording  valu- 
able aid  to  a  mortgagee  not  armed  by  contract  with 
an  effectual  power  of  sale,  form,  of  course,  but  an 
imperfect  substitute  for  such  a  power,  exercisable  at 


case  it  was  held  that  the  Gonrt 
is  not  bound  to  allow  six 
months  as  on  a  foiBclosnie, 
but  may  direct  an  immediate 
sale. 

(l)  Bellamy  v.  Cockle^  18 
Jut.  465 ;  Whitfield  v.  Eoberts, 
6  Jur.  N.  S.  118.  The  cases 
as  to  sales  by  the  Court  under 
15  &  16  Vict.  c.  86,  s.  48,  are 
collected  and  classified  in  Dart 


Srd  ed.  p.  748  and  notes;  and 
see  Seton  Decrees,  Srd  ed.  pp. 
369  et  seq. ;  Morgan  Gh.  Prac 
Srd  ed.  pp.  204  et  seq. 
*  (i»)  Lockhart  v.  Haardy^  9 
Beav.  349.  See  also  Haynes 
Y.  Haynesy  3  Jur.  N.  S.  504  ; 
Palmer  v.  Hendris^  27  Beav. 
349;  S.  G.  28  Beav.  341; 
Walker  v.  Jones^  Law  Rep.  1 
P.  0.  50. 
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the  discretion  of  the  mortgagee,  under  such  restric- 
tions only  as  are  needful  for  the  reasonable  pro- 
tection of  the  mortgagor.     It  was  formerly  doubted 
whether  a  mortgage  with  a  power  or  trust  for  sale  in 
default  of  payment  was  valid,  so  that  the  mortgagee 
could  make  a  perfect  title  to  the  purchaser  without 
the  concurrence  of  the  mortgagor  {n) ;   but  it  has 
since  been  well  established  that  a  sale  made  by 
a  mortgagee  under  a  power  or  trust  in  the  mortgage 
deed  is  valid,  and  that  the  purchaser,  on  taking  a 
conveyance  from  the  mortgagee,  will  hold  the  estate 
free  from  the  mortgagor's  equity  of  redemption  (o). 
This  has,  indeed,  been  long  free  fi'om  all  doubt ;  and 
the  skill  of  successive  generations  of  conveyancers  has 
been  tasked  to  frame  such  a  power  as  will  give  the 
greatest  possible  facility  for  realising  the  mortgage 
debt,  consistently  with  the  proper  protection  of  the 
mortgagor  against  surprise  and  hardship. 
A  good  mortgage  power  of  sale  should  give  the  Pimme  of  power 

•  ii  1  i*iii*  of  nlo  in  mofi- 

persons  entitlea  to  the  mortgage  money  full  discre-  gagw. 
tion  to  make  the  sale  in  such  manner  as  they  shall 
deem  best  It  should  provide  that  the  persons 
having  the  legal  estate,  if  different  fi:om  those  en- 
titled to  the  money,  shall  convey  the  estate  as  the 
persons   entitled  to  the  money  shall   direct.     It 

(n)  See  Goote  on  Mortgages,  6  Ir.  Eq.  Bep.  518 ;  iJa  & 

cfa.  yL  Lat.  666, 670.    A  corenant  on 

(o)  See    Clay  v.   Sharpe^  the  part  of  the  mortgagor  to 

Sngd.  y.  &  P.  11th  ed.  App.  join  in  the  conveyance  does 

Ko.  xuL  p.  1096,  14th  ed.  p.  not  entitle  the  pnrchaser  to 

396 ;  S.  C.  18  Yes.  846,  note  insist  on  his  concurrence.  Cor- 

(b) ;    Carder  v.  Morgan^   18  der  v.  Morgan^  nbi  supra. 
Yes.  344 ;  Alexander  v.  Crosby^ 
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should  stipulate,  as  a  matter  of  personal  agreement 
between  the  mortgagor  and  mortgagee,  that  no  sale 
shall  be  made  imtil  after  due  notice  demanding 
pajrment  of  the  principal,  or  until  the  interest  shall 
be  improperly  in  arrear,  taking  care,  however,  to 
protect  purchasers  from  being  bound  to  see  to  the 
propriety  or  regularity  of  the  sale ;  it  should  ^ve 
to  the  mortgagee  and  his  personal  representatives 
power  to  give  eflfectual  receipts  for  the  purchase 
monies,  and  should  declare  in  clear  language  the 
trusts  of  these  monies  when  received.     To  prevent 
any  ambiguity  as  to  the  devolution  of  the  power,  it 
should,  in  express  terms,  be  made  to  accompany  the 
right  to  give  a  discharge  for  the  mortgage  money 
Lastly,  rather  through  abimdant  caution  than  from 
necessity,  a  provision  is  added  for  the  indemnity  of 
the  mortgagee  in  respect  of  accidental  loss.     It  has 
been  the  practice  to  provide,  expressly,  that  the 
power  of  sale  shall  not  prejudice  the  right  to  fore- 
closure ;  but  this  is  altogether  superfluous  (p),  and 
has  been  abandoned  in  the  forms  used  in   this 
collection. 
To  whom  The  power  should,  in  the  &st  instance,  be  given 

power  should  ^  /  .    . 

be  giTcn.  to  the  mortgagee,  his  executors,  administrators,  and 

assigns ;  not  to  the  mortgagee,  his  heirs^  and  assigns  ; 
for  the  heirs  are  in  nowise  interested  in  the  moneys 
and  ought  only  to  be  the  instruments  of  the  per= 

ip)  See  2  Spence,  686, 679.  c.  145),  infra,  p.  637.    Part  II; 

The  power  of  sale  given  in  of  that  Act,  as  to  the  "  Powers 

these  precedents  is  compared  of  Mortgagees,"  is  printed  at 

with  that  conferred  by  Lord  the  end  of  Precedent  I.  infira; 
Granworth's  Act  (23  &  24  Yict: 
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sonal  representatives  for  effectuating  a  sale  when 
made.  The  word  " assigns''  should  never  be 
omitted ;  for  if  it  be  absent  from  the  power  of  sale, 
even  though  it  be  found  in  the  power  to  give 
receipts,  a  transferee  of  the  mortgage  could  not 
exercise  the  power  {q).  Under  a  power  to  the  mort- 
gagee, his  heirs,  or  assigns,  a  devisee  of  the  legal 
estate  might,  undoubtedly,  exercise  the  power  (r)  ; 
but  it  is  at  least  doubtftd  whether  he  could  do  so 
under  a  power  to  the  mortgagee  and  his  heirs  {s). 
In  a  case,  in  which  the  power  was  given  to  the 
mortgagee,  his  heirs,  executors,  administrators,  and 
assigns,  and  was  exercised  by  the  administrator  of 
a  transferee,  after  conveyance  of  the  legal  estate  by 
the  heir  to  a  trustee  for  the  administrator,  the  latter 
was  considered  to  be,  in  effect,  assign  both  of  the 
money  and  of  the  real  estate,  and  to  be  capable  of 


is)  Bradford  v.  Belfield,  2 
Sim.  264. 

(r)  Ttiley  v.  Wobtenholmey  7 
Bear.  426 ;  Hall  v.  ifoy,  3 
Kay  &  J.  585,  and  see,  p.  587, 
the  obserrations  on  OckUsUm 
T.  Heap^  1  De  G.  &  Sm.  640; 
AMon  T.  Woody  3  Sm.  &  Git 
436. 

(«)  Choke  V.  Orawfofdy  13 
Bim.  91 ;  WiUon  y.  Bmneii^ 
5  De  G.  &  Sm.  475 ;  Macdonald 
f.  Walker,  14  Bear.  556; 
Stevens  t.  Austm,  7  Jur.  K.  S. 
873,  30  L.  J.  Q.  B.  212.  See 
also  Be  Burtty  1  Drew.  319, 


where  the  question  was  whe- 
ther as  to  leaseholds  be- 
queathed to  two  persons,  their 
executors  and  administrators^ 
upon  certain  trusts,  the  trusts 
were  exerciseable  by  the  de« 
yisees  of  trust  estates^  who 
were  also  two  of  the  three 
executors,  of  the  surviying 
trustee.  The  cases  as  to  thd 
capacity  of  the  devisees  of 
trust  estates  to  execute  the 
trust  are  collected  and  ob- 
served upon  in  1  Jarm.  Wills, 
3rd  ed.  pp.  673  et  seq.  In 
M'Carogher  v.  Whieldon,   34 
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selling  {t) ;  and  in  another  case  in  which  the  power 
was  given  to  the  two  mortgagees,  their  heirs  and 
assigns ;  and  the  advance  was  stated  to  be  made 
out  of  moneys  in  their  hands  on  a  joint  account,  it 
was  held  that  the  power  went  with  the  money  and 
the  land  to  the  survivor  (u).  But  the  surest  way  is 
to  give  the  power  to  the  mortgagee,  his  executors, 
administrators,  or  assigns,  or,  where  there  are  several 
mc  rtgagees,  to  the  mortgagees,  or  the  survivors  or 
£uivivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns  ;  and  to  declare 
that  any  person  or  persons  entitled  to  give  a  dis- 
charge for  the  mortgage  money  may  exercise  the 
.power  of  sale ;  which  provides,  in  the  most  con- 
venient manner,  for  the  devolution  of  the  power 
where  the  legal  and  equitable  title  to  the  money 
become  separated,  as,  for  instance,  when  the  nioney 
is  settled ;  as  well  as  where  the  title  to  the  money 
and  the  legal  estate  in  the  mortgaged  property 
become  vested  in  different  persons. 
Mode  and  «m*         The  dutics  of  mortgagees,  upon  sales  under  their 

powers,  resemble  those  of  other  fiduciary  vendors, 
which  are  treated  of  in  a  former  part  of  this 
work  (w).    In  the  absence  of  special  restriction,  they 

Bear.    107,  where  first  and  1  Eay  &  J.  371 ;  aflf.  on  app. 

second  mortgagees,  each  hay-  7  De  G.  M.  &  G.  594. 

ing  a  power  of  sale  and  of  (u)  Hind  v.  PooU^  1   Kay 

giving  receipts,  jointly  sold,  &  J.  888. 

and    divided     the    purchase  {w)  Vol.  1,  8rd  ed.  pp.  440 

money,  it  was  held  that  the  et  seq.    The  subject  is  more 

purchaser  had  acquired  a  good  fully  treated  in  Dart,  8rd  ed. 

title.  pp.  84  et  seq.    As  to  the  now 

(0  Sahway  y.  Strawbridget  ordinary  condition  that    the 


ditiomi  of  Mle> 
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may  sell  by  private  contract  or  public  auction ;  but 
if  either  mode  of  sale  is  alone  specified,  the  other 
could  not  be  resorted  to  (x).  If  not  specially  autho- 
rised to  seU  by  private  contract,  they  should,  as  a 
general  rule,  sell  by  auction,  to  avoid  questions  with 
the  mortgagor,  as  to  whether  the  price  obtained  was 
adequate  (y).  It  may  be  thought,  however,  that  a 
mortgagee  has  a  greater  latitude  than  a  trustee  for 
sale ;  for  he  is  not  a  mere  trustee,  but  has  an 
important  interest  in  the  result  of  the  sale,  and  it  is 
in  the  power  of  the  mortgagor  to  prevent  the  sale, 


render  may  amml  the  sale, 
and  the  latitude  which  it  gives 
to  the  yendor,  see  FaJkner  v. 
Equitable  JReversionary  Society ^ 
4 Drew. 352;  Greaves Y.WilsoUy 
25 Bear. 290;  Turpmy. Cham- 
bers, 29  Beav.  104;  DuddelU. 
^pson.  Law  Rep.  1  Eq.  Ca. 
578.  In  Re  Peyton's  Settlement, 
30  Beav.  252,  a  trust  for 
sale  was  held  to  imply  a  power 
to  fix  a  reserved  bidding.  In 
Jenkins  v.  Jones,  2  Gif.  99, 
108,  the  Court  observed,  that 
"  It  is  well  settled  that  though 
a  mortgagee's  power  of  sale 
confers  a  clear  right,  it  must 
be  exercised  with  a  due  regard 
to  the  purpose  for  which  it  is 
given.  A  mortgagee  with  such 
a  power  stands  in  a  fiduciary 
character,  and,  unlike  an  ordi- 
nary vendor  selling  what  is 
his  own,  he    must   take  all 


reasonable  means  to  prevent 
any  sacrifice  of  the  property, 
inasmuch  as  he  is  a  trustee 
for  the  mortgagor  of  any  sur- 
plus that  may  remain.''  As 
to  the  nature  and  extent  of 
the  obligations  enforced  by 
the  duty  to  obtain  the  best 
price,  see  Davey  v.  Durrant, 
1  De  G.  &  J.  535 ;  Harper  v. 
Hayes,  2  Gif.  210 ;  S.  G.  on 
app.  2  De  G.  F.  &  J.  542,  in 
which  the  decision  of  the 
Court  below  was  reversed. 
As  to  this  and  other  points 
connected  with  sales  by  mort- 
gagees, see  Sugd.  V.  &  P.  14th 
ed.  pp.  65  et  seq. 

{x)  See  Dart,  p.  41,  and  the 
cases  there  cited ;  Brovard  v. 
Dumaresque,  3  Moore,  P.  C.  C. 
45  ;  Bousfield  v.  Hodges,  33 
Beav.  90. 

{y)  Dart,  42. 
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by  pajnug  off  the  mortgage  debt.  In  a  recent 
case  (2j),  the  Court  refused  to  stop  an  intended  sale 
by  a  mortgagee  on  the  groimd  of  the  unnecessary 
stringency  of  the  conditions;  and  a  sale  made 
under  a  power,  to  a  purchaser  acting  bonA  fide,  will 
not  be  set  aside  by  reason  of  the  power  having  been 
harshly  exercised  (a) ;  but  the  sale  has  been  set  aside 
as  oppressive  and  irregular  where  it  was  made  for  a 
collateral  purpose  (that  of  expelling  the  plaintifi 
from  participation  in  a  newspaper,  his  shares  in 
which  formed  the  subject  of  the  mortgage)  and  the 
mortgagee  had  himself  become  owner  by  means  of  a 
subsequent  purchase  (b) ;  and  also  in  a  case  in 
which  the  power  was  exercised  after  a  tender  of 
principal  and  interest  (the  costs  being  unascertained), 
and  the  facts  were  known  to  the  purchaser  (c).  In 
well-drawn  powers  of  sale,  the  mortgagee  is  expressly 
authorised  to  sell  either  by  auction  or  private  con- 
tract, and  under  any  stipulations  as  to  title  or 
otherwise,  and  the  sale  is  protected,  notwithstanding 
that  it  may  have  been  made  under  any  unnecessary 
or  inexpedient  stipulations,  the  personal  remedy 
against  the  mortgagee  remaining,  if  the  circum- 
stances are  such  as  to  give  occasion  for  it  (d). 

(z) Kershaw Y.Kalow,lJm.  (d)  In  Pricha/rd  y.  WiUan^ 

N.  S.  974.  3  N.  E.  350,  10  Jur.  N.  S. 

{a)  See  Matthie  t.  Edwards^  330,  in  which  the  mortgagees 

on  app.  11  Jur.  761.  covenanted  not  to  sell  without 

(6)  Robertson  v.  NorriSy  1  three    months'    notice,     and 

6if.  421.  there  was  a  clause  protecting 

(c)  Jenhins  v.  Joms^  2  Gif.  purchasers  from  inquiry,  and 

99.  declaring  it  to  be  the  inten- 
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It  is  of  great    importance    to  the    mortgagee,  Pawiiasers 

iboald  be  pro* 

where,  as  is  generally  the  case,  he  has  to  give  notice  tected  from  ii- 

-  ,     ,  ,         quiry  whether 

to  the  mortgagor,  or  those  claiming  under  him,  notice  hM  been 
before  selling,  that  the  sale  should  be  valid  at  all 
events,  so  as  not  to  oblige  the  purchaser  to  inquire 
into  the  &ct  or  the  validity  of  the  notice.     So,  too, 
the  purchaser  should  be  relieved  from  inquiring 
whether  the  mortgagor  has  made   default  (e),   or  Or  d«&nit  made, 
whether  anything  is  owing  on  the    security,   or 
otherwise  as  to  the  regularity  of  the  sale.    The 
insertion  of  clauses  of  this  description,  which  facili- 
tate dealings   with  the  security,   is,   on    grounds 
abeady  noticed,   for    the    coromon   advantage    of 
mortgagor  and  mortgagee.  (/)     As  regards  notice, 
it  is  highly  desirable  for  the  mortgagee  that  he 
should  have  a  large  latitude  as  to  the  mode  of 


tion  that  the  covenant  should 
operate  so  as  to  give  the  mort- 
gagor a  right  only  to  an  action 
for  damages  against  the  mort- 
gagees, it  was  held  that  the 
proTiBo  took  away  the  juris- 
diction of  the  Court  of  Chan- 
cery to  grant  an  injunction 
against  the  exercise  of  the 
power  without  notice.  It  may 
not  be  clear  that  the  clause 
protecting  purchasers  in  the 
form  of  power  used  in  this 
collection,  would  not  be  open 
to  the  same  construction ;  and 
if  so,  it  would  go  beyond  the 
intention,  which  is  to  render 
questions  as  to  the  regularity 


of  the  sale  immaterial  when 
it  has  once  been  completed, 
and  not  to  deprive  the  mort- 
gagor of  the  right  of  stopping 
beforehand  an  irregular  sale. 
Compare  also  the  language  in 
23  &  24  Vict.  c.  146,  s.  18. 

(e)  The  case  of  Holson  v. 
Belly  2  Beav.  17,  indicates  the 
difficulties  of  a  mortgagee  sell- 
ing under  apowerof  sale,  which 
contains  no  provision  protect- 
ing the  purchaser  from  seeing 
that  default  has  been  made  in 
payment  of  the  mortgage 
money. 

(/)  See  p.  591,  supra. 


rsqniied. 
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giving  notice,  bo  as  to  be  a  compliance  with  the 
terms  of  the  contract  between  himself  and  the 
mortgagor ;  and  this  is  one  of  the  points  expressly 
provided  for  in  the  form  of  power  adopted  in  these 
What  notice        precedents.     A  clause  discharging  a  purchaser  from 

ascertaining  whether  proper  notice  has  been-  given 
does  not  enable  a  purchaser  who  knows  that  notice 
has  not  been  given  to  sustain  his  purchase  {g).  So  too 
in  a  case  (A)  in  which  the  power  was  expressly  made 
exercisable  upon  default  and  notice  given  (and  was 
not,  as  is  to  be  recommended,  a  substantive  power, 
with  a  separate  clause  requiring  notice) ;  and  it  was 
provided    that    the    mortgagee's    receipt    for    the 
purchase  money  should  effectually   discharge  the 
person  paying  the  same  therefrom,  and  from  inquiry 
into  the  necessity  or  propriety  of  the  sale,  and  from 
being  satisfied  whether  the  terms  upon  which  the 
sale  was  to  be  made  were  complied  with ;  it  was 
held — apparently  on  the  double  ground  that  the 
power  did  not  arise  until  notice,  and  that,  though  a 
purchaser  might  have  been  protected  had  he  paid 
his  money  in  ignorance,  he  was  bound  by  the  facts 
within  his  knowledge — ^that  a  purchaser  who  was 
aware,  before  completion,  that  proper  notice  had  not 
been  given,  was  entitled  to  rescind  the  contract,  and 
recover  his  deposit ;  and  a  waiver  of  the  objection 
by  the  mortgagor  did  not  cure  the  defect,  as  there 

{g)  Parkinson  v.  Hanlury^  from   pm^hasing   of  a   first 

1  Drew.  &  Sm.  143.    It  was  mortgagee  who  sells  under  a 

in  the  same  case  held  that  power  of  sale, 
there  is  no  rule  in  equity  pre-         (A)  Farater  v.  Hoggart^  15 

venting  a  second  mortgagee  Q.  B.  155. 


MORTGAGES.  62 

were  subsequent  incumbrances.     But  where  there  is 
a  provision  that  the  purchaser  shall  not  be  affected 
by  express  notice  that  no  default  has  been  made 
or  notice  given,  i<  seems  that  a  good  title  can  be  made 
to  a' purchaser,  though  the  circumstances  render  it 
obviotis  that  the  proper  notice  has  not  been  given,  and 
though  the  mortgagee  may  be  liable  for  selling  con- 
trary to  the  contract  (z).     With  regard  to  what  con- 
stitutes a  sufficient  notice,  in  a  case  in  which  by  the 
terms  of  the  mortgage  deed  the  power  of  sale  was 
given  on  default  of  payment  of  the  mortgage  money 
and  interest  within   three  months  after  notice  in 
writing  given  to  the  mortgagor,  his  heirs,  executors, 
administrators,  or  assigns,  or  left  at  his  or  their 
usual  or  last  known  place  of  abode,  and  after  the 
execution    of    the    mortgage    deed,   a    voluntary 
conveyance  under  which  the  mortgagee  claimed  as 
grantee  was  set  aside  as  against  the  creditors  of  the 
grantor,  it  was  held  that  the  mortgagor  was  the 
only  person  to  whom  it  was  necessary  that  notice 
should  be  given,  and  that  the  notice  was  weU  served 
by  being  fixed  on  the  closed  door  of  the  mortgagor's 
last  known   place  of  abode,  and  that  it  was  not 
necessary  to  prove  that  he  was  then  alive  (/) ;  and 

(t)  Fwi  y.  Hedyy  8  Jur.  of  the  title,  under  which  the 

N.  S.  1116.     See  the  view  persons     interested    in    the 

taken  of  this  case  in  Sugd.  equity  of  redemption  claimed 

V.  &  P.  14th  ed.  p.  67.  by  title  paramount  to  that  of 

0)  Major  T.  Wati^  5  Hare,  the  mortgagor,  was  considered 

598.     It   may  be   collected  material  towards  the  inference 

from  the   language   of    the  that  the  notice  was  to  be  given 

Court  that  the  peculiar  state  to  the  mortgagor  alone ;  but 

VOL.  11.  T  T  . 
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when  the  notice  wa3  required  to  be  given  to  the 
mortgagor,  his  heirs  or  assigns^  a  notice  served  after 
the  death  of  the  mortgagor,  on  the  in&nt  heir  and  his 
guardian,  was  held  to  be  sufficient  (i).  A  contract 
for  sale  made  by  the  mortgagee  before  the  expira- 
tion of  the  notice  is  not  on  that  account  invalid  (1) ; 
but  of  course  the  contract  cannot  be  completed 
before  the  time  has  expired.     When  six  months' 


from  the  language  of  Mr.  Jus- 
tice WfffMman,  in  the  above- 
mentioned  case  of  Forster  v. 
Hoggart,  15  Q.  B.  155,  170,  it 
seems  to  have  been  his  opinion 
that,  the  notice  being  required 
to  be  given  to  the  mortgagor, 
his  appointees,  execators,  ad- 
minifitrators,  or  assigns,  and 
the  equity  of  redemption  hay- 
ing been  incumbered  by  the 
mortgagor,  it  would  hare  been 
sufficient  to  give  notice  to  the 
mortgagor,  though  his  right 
to  notice  could  not  by  his  act 
be  waived  as  against  inter- 
mediate incumbrancers.  Such 
at  least  appears  to  be  the  in- 
ference from  the  following 
observations  of  the  learned 
judge : —  "  In  strictness  the 
first  mortgagee  had  no  power 
to  sell  without  giving  a  written 
three  months'  notice ;  but  a 
doubt  occurred  to  me  what 
advantage  this  could  be  of 
to  subsequent  incumbrancers, 


seeing  that  the  mortgagpr,  if 
he  did  receive  the  notice,  need 
not  communicate  the  fact  to 
them.  On  the  other  hand,  if 
they  were  interested  in  it,  he 
could  not  waive  any  part  of 
the  condition.  It  might  bow- 
ever  be,  that  if  he  got  the 
notice,  they  might  obtain  in- 
formation of  the  fact  without 
being  told  of  it  by  him."  It 
is  said  in  Dart,  p.  45,  ap- 
parently with  reference  to  the 
doctrine  in  this  case,  that  "  it 
is  very  desirable  to  omit  the 
word  '  assigns '  from  the  clause 
requiring  notice."  It  is  con- 
ceived, however,  that  the  plan 
followed  in  these  precedents 
of  giving  large  powers  as  to 
the  notice  is  equally  advan- 
tageous. 

{Jc)  Tracey  v.  Lcmrcmce^  2 
Drew.  403.  See  Woods  Y.ffyde^ 
10  W.  R.  339. 

(/)  Major  V.  Ward,  5  Hare, 
698. 
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notice  of  the  intention  to  sell  waa  reqtdred,  and  the 
mortgj^ee  by  a  notice,  which  was  not  served  until 
some  time  affcer  its  date,  gave  notice  of  the  intention 
to  sell  at  the  expiration  of  six  months  from  the  date 
thereof,  but  the  sale  was  not  in  fact  made  until 
after  six  months  from  the  time  of  service,  it  was 
considered  that  there  was  a  substantial  compliance 
with  the  power  sis  the  mortgagor  had  had  six 
months'  previous  notice  of  the  intention  to  seU,  and 
the  sale  was  upheld  (m). 

The  surplus  proceeds  of  the  sale,  after  discharge  To  whom  but. 

,  plus  proceeds 

of  the  mortgage  money,  shoxdd,  iu  general  (where  ofBaioahouid 
the  mortgage  is  of  real  estate),  be  made  payable  to 
c  the  mortgagor,  his  heirs  or  assigns,  not  to  him,  his 
executors,  administrators,  or  assigns;  for  it  is  no 
part  of  the  office  of  a  mortgage  to  alter  the  character 
of  the  surplus  qb  between  the  heir  and  the  per-  Jin^  y  ^^^^  f(1C%  i 
sonal  representatives,  which  might  be  the  eflfect 
of  the  trust  if  i^amed  in  the  latter  mode  (r^).  It  is 
intended  that  the  mortgagee  shall  pay  himself  his 
debt,  and  re-convey  or  pay  over  the  surplus,  be  it 
land  or  money,  to  the  person  who  has  the  right  to 
redeem.  It  may  be  observed,  that  even  if  the 
ultimate  trust  be  for  the  personal  representatives, 
yet,  where  there  is  a  power  and  not  an  absolute 
trust  for  sale,  if  the  sale  do  not  take  place  till  after 
the  death  of  tiie  mortgagor,  the  surplus  wiU  go  to 
the  heir  (o).     Supposing  the  heir  to  die  before  the 

(m)  Metiers  t.  Brawriy  11  &  Sta.  823.    See,  too.  Biggs 

W.  R-  744,  9  Jnr.  N.  S.  958.  v.  Andrsws^  5  Sim.  424. 

(n)  Van  t.  Bamett^  19  Ves.         {o)  PTri^W  v. /tow, nbi  supra; 

102 ;  Wright  t.  Bose^  2  Sim.  Bourns  v.  Bourne^  2  Hare,  35. 

T  T  2 
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surplus  is  actually  paid  him,  a  question  may  arise 
between  his  real  and  personal  representatives ;  but 
it  is  not  the  business  of  the  mortgage  to  regulate 
equities  of  that  nature.  It  may  be  inferred  from 
the  decisions  on  the  cases  of  resulting  trusts  for 
the  heir  in  land  directed  by  will  to  be  con- 
verted (jp),  that  the  question  alluded  to  would  be 
determined  in  favour  of  the  personal  representatives 
of  the  deceased  heir. 

In  some  cases,  as  where  real  and  personal  estate 
are  mortgaged  together,  it  may  be  convenient,  that, 
in  case  of  a  sale,  the  whole  of  the  surplus  proceeds 
should,  in  the  event  of  the  death  of  the  mortgagor, 
be  paid  to  his  personal  representatives.  When  this 
is  intended,  it  should  be  distinctly  stated  that  they 
are  to  be  so  paid  aa  personal  estate,  so  as  to  protect 
the  mortgagee  from  any  question  as  to  the  proper 
hand  to  receive  the  money  (q). 

If  the  ultimate  trust  were — as  in  mortgages  of 
real  estate,  through  ignorance  or  carelessness,  it 
sometimes  is — declared  for  the  mortgagor,  his 
heirs,  executors,  administrators,  or  assigns,  it  is 
apprehended  that  the  doctrine  laid  down  in  Wright 
V.  JRose  (r)  would  be  followed.  In  a  case  in  which 
the  ultimate  trust  was  in  this  form,  and  the  sale  was 
made  and  the  surplus  proceeds  of  sale  were   paid 

See  Hardey  v,  Feltmj  14  L.  T.  690.    As  to  when  the  heir 

346,  Q.  B.  takes  as  personalty,  see  p.  708. 

0?)  These  cases  are  collected  {q)  See  ante,  vol.  1,  Srd  ed. 

and  commented  upon  in  the  p.  233,  note  (o). 

jio\/&B  \xyAckroydy.Smiih8on^  1  (r)  2  Sim.  &  Sta.  323. 
Lead.  Ca.  in  Equity,  2nd  ed. 
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into  Court  in  the  lifetime  of  the  mortgagor,  but  no 
application  for  payment  was  made  until  after  his 
death,  it  was  held  that  his  administrator  was 
entitled  to  the  money,  though  the  application  was 
opposed  by  the  heir-at-law  on  the  ground  that  the 
mortgagor  at  the  time  of  executing  the  mortgage 
was  of  unsound  mind,  and  that  the  heir-at-law  had 
brought  an  action  of  ejectment  against  the  purchaser 
of  the  mortgaged  property  (s). 

Although  as  a  rule  a  power  of  sale  is  given  to  the  wiicn  power 

•I  .  .  .   1  r        ^  mortgage 

mortgagee,  yet  toLs  power  is  no  essential  part  of  a  authoriaes 

mortgage   {f).      Hence,   where  persons    having    a  ^wefSrsIie. 

limited  interest  or  fiduciary  character  have  power 

to  mortgage,  it  does  not  follow  that,  in  the  absence 

of  special  authority,  they  can  mortgage  with  power 

of   sale.     In   a  case    in  which  the  council  of  a 

chartered  company  had  authority  to  mortgage,  and 

had  made  a  mortgage  with  power  of  sale,  it  was 

considered  that  they  had  exceeded  their  authority  as 

to  the  real  estate  forming  the  bulk  of  the  security ; 

though    as    to     certain    chattels    included  therein 

it  was  said  that  there  could  be  no  mortgage  of  them 

(«)  Ee  Mary  Smith's  Mart-  of  trust  for  a  trustee  to  take 

^age  Account,  7  Jur.  N.  S.  903.  a  mortgage  not  containing  a 

(0  In  Bailey  y.  Abraham,  power  of  sale.    See  some  ob- 

14  L.  T.  219,  Q.  B.,  an  attor-  servations  of  Vice-Chancellor 

ney  was  held  not  to  be  liable  Kinderaley,  denying  the  uni- 

for  negligence  for  taking  a  yersality  of  the   practice  of 

mortgage  without  a  power  of  giving  a  power  of   sale,    in 

sale ;  and  in  Farrar  v.  Barra-  Clarke  r.  Panopticon^  4  Drew, 

eloughy  2  8m.  &  Gif.  231,  it  30. 

was  held  not  to  be  a  breach 


632  HOBTQAOES. 

but  by  a  bill  of  sale,  aad  with  respect  to  them  the 
mortgagees  had  a  right  to  sell  (t^).     It   was  con- 
sidered to  be  clear  beyond  doubt  that  "though  a 
special  power  to  sell  given  to  trustees  may  authorise 
a  mortgage,  yet  a  power  to  trustees  to  mortgage 
merely  does  not  comprise  a  power  to  sell ; "  and  from 
the  rule  prohibiting  the  delegation  of  powers,  it  was 
inferred  that   as  a    trustee  having  power  of  sale 
cannot  delegat>e  that  power  to  another,  so,  a  fortiori^ 
a  trustee  having  a  power  to  mortgage  only,  and  not 
haviDg  a  power  of  sale,  cannot  give  authority  to 
another  to  sell.     On  the  other  hand,  a  power  for 
trustees  to  raise  money  by  sale  or  mortgage  has 
been  held  to  authorise  a  mortgage  with  power  of 
sale  (x).    These  cases  have  been  reconciled  by  the 
proposition  that  trustees  with  a  simple  power  to 
mortgage  cannot  give  to  a  mortgagee  a  power  to 
sell ;  but  that  a  power  to  raise  money  by  sale  or 
mortgage,  or  both,  authorises  a  mortgage  with  power 
of  sale  (y) ;  but  though  this  may  save  the  actual 
decisions  from  collision,  it  hardly  succeeds  in  recon- 
ciling the  principles  on  which  they  are  founded,  as 
the  ratio  decidendi  in  the  former  case  plainly  imphes 
that  though  a  mortgage  or  sale  had  been  authorised, 
a  mortgage  with  power  of   sale  would  not   have 
been  within  the  authority;  while  the  latter   case 
proceeded  on  the  principle  that  a  power  of  sale  is 
incident  to  the  power  to  mortgage,  unless  expressly 

(w)  Clarh$  t.  Panopticon^  4     Beav.  27. 
Drew.  26.  (y)  Sugd.  V.  &  P.  14th  ed. 

{x)  Bridges  t.  Longman,  24     p.  67. 
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eDclnded  (z).  Trustees  to  whom  power  to  mortgage 
is  given  by  the  instrument  constituting  the  trust, 
should,  in  general,  be  authorised  in  terms  to  give  a 
power  of  sale,  though,  in  some  cases,  as  where  the 
property  is  ample,  and  the  mortgage  is  not  intended 
to  embrace  the  fee,  but  only  a  long  term  (as  is 
generally  the  case  with  mortgages  for  raising 
^ons),  it  may  be  prudent  not  to  give  a  power  of 
sale  which  could  hardly  be  exercised  without  con- 
siderable sacrifice  in  point  of  value,  and  injury  to 
the  estate.     In  a  modem  case  (a),  a  title  under  a 


{z)  See  24  Beav.  29 ;  and 
the  same  principle  was  enun- 
ciated by  the  Judge  by  whom 
this  case  was  decided  (Sir  John 
RomUlyy  M.  B.),  in  Cook  y. 
Dawson^  29  Beay.  128,  in 
which  his  Honour  said  that 
"a  power  to  mortgage  in- 
cludes a  power  to  giye  to  a 
mortgagee  all  snch  remedies 
as  are  proper  to  be  giyen  to 
him,  so  as  to  mortgage  the 
estate  on  the  best  terms,  and, 
as  I  haye  held,  authorises 
giying  to  the  mortgagee  a 
power  of  sale."  Beferenoe 
may  here  be  made  to  Bennett 
T.  Wyndhamy  23  Beay.  521, 
where  a  deylse  to  tmstees 
upon  trust  to  raise  money  for 
payment  of  incumbrances  out 
of  the  rents  and  profits,  or  by 
such  other  means  (except  sale) 


as  they  might  think  proper, 
was  held  not  to  authorise  a 
mortgage,  on  the  ground  that 
"  the  word  *  sale  *  yirtually  In- 
cludes within  it  the  word 
*mortg£^e,'  which  is  prac- 
tically a  sale,  and  which  can- 
not be  resorted  to  without 
giying  to  the  mortgagee  a 
power  of  getting  possession 
of  the  estate,  if  the  charge  is 
not  paid  off  when  required; 
for  whether  there  is  a  power 
of  sale  contained  in  the  mort- 
gage or  not,  the  mortgagee 
would  haye  the  power  of  fore- 
closure which  is  Incidental  to 
a  mortgage,  and  the  effect  is 
practically  the  same."  The 
soundness  of  this  decision  may 
be  thought  questionable. 

(a)  Sanders  y.  Richards^  2 
Coll.  668. 
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power  of  sale,  contained  in  a  mortgage  by  an 
administratrix  of  leaseholds  forming  part  of  the 
assets,  was  considered  too  doubtful  to  be  forced 
upon  a  purchaser ;  but,  in  a  case  of  later  date  (J),  it 
was  held  (also  in  a  suit  for  specific  performance), 
,  that  the  personal  representative  may  make  mort- 
gages with  power  of  sale  and  of  giving  receipts  for 
the  purchase  money-  It  was  said,  that,  "if  this 
were  withheld,  the  persons  interested  id  the  assets 
would  be  injured ;  because,  in  that  case,  a  mortgage 
could  not  be  effected,  unless  on  terms  less  advan- 
tageous than  could  be  obtained  if  the  person 
advancing  his  money  obtained  the  same  security  as 
if  he  was  dealing  with  the  absolute  owner  of  the 
estate ''  (c).  Where  an  order  had  been  made  by  the 
Court  of  Chancery  for  raising  a  sum  of  money  by 
mortgage  of  an  infant's  real  estate  for  payment  of 
a  debt  and  costs,  a  direction  was  inserted  that  the 


(b)  Russell  V.  Plaice^  18  128  ;  and  apparently  also 
Beav.  21.  from  the  modified  rule   laid 

(c)  Id.  28.  The  sufficiency  down  by  Lord  St.  Leonards 
of  this  argument  db  incon-  (V.  &  P.  14th  ed.  67),  that  a 
vmienti  was  denied  in  ClarhB  power  to  raise  money  by 
V.  Panopticon^  4  Drew.  31 ;  sale  or  mortgage,  or  both, 
but  the  power  of  the  personal  authorises  a  mortgage  with 
representative  to  mortgage  power  of  sale.  In  L^h  v. 
with  power  of  sale,  would  of  Lloyd,  2  De  G.  J.  &  S.  330,  a 
course  follow  from  the  prin-  sale  subject  to  an  agreement  to 
ciple  that  the  power  of  sale  is  execute  a  mortgage,  was  held 
incident  to  a  power  to  mort-  to  leave  the  vendor  at  liberty 
gage,  as  asserted  in  Bridges  v.  to  execute  a  mort,gage  with 
Longman,  24  Beav.  27,  and  power  of  sale. 

in  Cooh  V.  Dawson,  29  Beav. 
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mortgage  might  contain  a  power  of  sale,  if  the 
mortgagee  should  require  it.  It  was  stated  that  the 
registrar  had  objected  to  insert  this  direction,  and 
that  the  conveyancing  counsel  would  not  without 
such  a  direction  insert  such  a  clause  (d). 
By  Lord   Cranworth's   Act   (23   &   24    Vict.  c.  Power  of  »i« 

•^  ^  .  giTen  to  mort- 

145)  {e)y  it  is  enacted  that  a  person  to  whom  money  t»«^  »>y  28  & 
is  secured  or  charged  by  deed  on  hereditaments  of 
any  tenure,  or  on  any  interest  therein,  shall,  at  any 
time  after  the  expiration  of  one  year  from  the  time 
when  the  principal  shall  have  become  payable  under 


{d)  Selby  v.    Cooling^   23 
Beav.   418.      See,    however, 
Draie  v.  WMtmare,  19  L.  T. 
243,  where  the  Oonrt  refdsed 
to   insert   a    power   of  sale 
in   a  mortgage   for   raising 
money  for  the  purposes  of  a 
will.     It   appears   that   the 
testator  had  directed  that  the 
moneys  required    should   be 
raised  by  mortgage,  and  that, 
on  this  ground,  the  Court  had 
preyiously  refused  to  direct  a 
sale:  Drake  v.  Whitmore,  5  De 
G.  &  8m.  619.     The  writer 
has  been   informed   that   in 
mortgages   made   under   the 
authority  of  the  Court,  the 
plan  has  sometimes  been  to 
gire  a  power  of  sale,  with  a 
pTDTiso  that  it  shall  not  be 
exercised  during  the  infancy, 
or  other  disability,  of  the  per- 
sons entitled  subject  to  the 


mortgage,  without  the  leave 
of  the  Court. 

It  may  here  be  observed 
that  it  has  been  decided,  that 
a  second  mortgagee  purchas- 
ing from  the  first  mortgagee 
under  his  power  of  sale,  ac- 
quires an  irredeemable  title 
as  if  he  were  a  stranger  {Shaw 
V.  Bunny^  33  Beav.  494,  see 
note,  p.  496  ;  on  app.  2  De  6. 
J.  &  S.  488) ;  and  this  will 
be  equally  the  case  where  the 
second  mortgage  is  in  the 
form  of  a  trust  to  sell ;  Kirk- 
wood  V.  Tfumipson^  2  Hem.  & 
MU.  392 ;  on  app.  2  De  G.  J. 
&  S.  613.  But  see  Parkinson 
V.  Hanhury,  on  app.  2  De  6. 
J,  &  S.  450. 

{e)  See  Part  I.  of  the  Act, 
as  to  the  powers  of  mortga- 
gees, printed  in  exienso  at  the 
end  of  Precedent  I.  infra. 
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the  terms  of  the  deed,  or  after  any  interest  shall 
We  been  in  ar^ar  for  si.  mon  J,  or  after  «, 
omission  to  pay  any  premium  on  any  insurance 
which  by  the  terms  of  the  deed  ought  to  be  paid  by 
the  person  entitled  to  the  property,  subject  to  the 
charge,  have  the  following  powers  to  the  same  extent 
as  if  they  had  been  in  terms  conferred  by  the  person 
creating  the  charge,  namely  :  1st,  a  power  to  sell  or 
concur  with  any  other  person  in  selling  the  whole  or 
any  part  of  the  property  by  pubUc  auction  or  private 
contract,  subject  to  any  reasonable  conditions  he 
may  think  fit  to  make,  and  to  rescind  or  vary  con- 
tracts for  sale  or  buy  in  and  resell  the  property  from 
time  to  time  in  like  manner;  2nd,  a  power  to  in- 
sure; 3rd,  a  power  to  appoint  a  receiver  (s.  11). 
Receipts  for  the  purchase-money  given  by  the  person 
exercisiQg  the  power  of  sale  are  rendered  sufficient 
discharges  (s.  12).  No  sale  is  to  be  made  imtil  after 
six  months'  notice  in  writiug  given  to  the  person  or 
one  of  the  persons  entitled  to  the  property  subject 
to  the  charge,  or  affixed  on  some  conspicuous  part  of 
such  property;  but  a  sale  in  professed  exercise  of 
the  power  is  not  to  be  impeached  on  the  ground 
that  no  case  had  arisen  to  authorise  the  exercise  of 
the  power,  or  for  want  of  notice ;  but  the  person 
danmified  by  the  unauthorised  sale  is  to  have  his 
remedy  in  damages  (s.  13).  The  proceeds  of  sale 
are  to  be  applied,  first,  in  payment  of  the  expenses 
of  sale ;  secondly,  in  discharge  of  interest  and  mort- 
gagee's costs ;  and,  thirdly,  in  discharge  of  principal ; 
and  the  residue  is  to  be  paid  to  the  person  entitled 
to  the  property  subject  to  the  charge,  his  heirs. 
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exccutotB.  adrmniBtrators,  or  assigns  (as  the  case 
may  be)  (s.  14).     The  person  exercising  the  power 
of  sale  is  to  have  powBr  by  deed  to  convey  or  assign 
to  and  vest  in  the  purchaser  the  property  sold  for 
all  the  estate  and  interest  therein  which  the  person 
who  created  the  charge  had  power  to  dispose  of, 
except  that  in  the  case  of  copyhold  hereditaments 
the  beneficial  interest  only  shall  be  conveyed  to  and 
vested  in  the  purchaser  by  such  deed  (s.  15),    After 
the  power  of  sale  shall  have  become  exercisable,  the 
person  entitled  to  exercise  it  may  demand  and 
recover  all  deeds  and  documents  to  which  he  would 
have  been  entitled  on  au  absolute  conveyance  from 
the  person  entitled  to  the  property  subject  to  the 
charge,  and  may  require  a  conveyance  of  the  legal 
estate  if  outstanding  (s.  16).     From  the  above  sum- 
mary it  will  appear  that  the  power  implied  by  the  Act 
as  to  mortgages  and  charges  made  subsequently  to  the 
passing  of  the  Act,  is  more  enlarged  than  that  given 
under  the  ordinary  forms  (including  those  followed 
in  these  Precedents),  by  its  coming  into  operation  on 
breach  of  the  obligation  to  insure,  as  well  as  on  default 
in  payment  of  principal  or  interest,  and  by  reason 
of  the  enactment  in  the  1 5th  section  enabling  the 
mortgagee  in  all  cases  to  convey  the  whole  estate  of 
the  mortgagor ;  but  is  less  beneficial  to  the  mort- 
gagee in  not  coming  into  operation  untQ  the  princi- 
pal has  been  unpaid  for  one  year,  or  the  interest  has 
been  in  arrear  for  six  months  (three  months  being 
the  period   specified  with  regard   to  an  arrear  of 
interest  in  the  forms  used  in  this  collection),  and  in 
requiring  six  months'  notice  in  all  cases  (instead  of 
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Ab  to  mortgagee 
entering  into 
poneirion. 


Terms  on  which 
he  acconnts. 


dispensing  with  notice  where  the  interest  has  become 
in  arrear),  and  in  allowing  less  latitude  as  to  the 
form  and  operation  of  the  notice.  The  32nd  section 
would  authorise  the  use  of  the  statutory  power,  sub- 
ject to  such  variations  as  it  might  be  thought  ex- 
pedient to  introduce  into  the  deed ;  but  it  is  believed 
that  the  practice  of  inserting  a  power  of  sale  in  the 
deed  has  not  to  any  considerable  extent  been  super- 
seded by  that  of  rel3dng  on  the  statutory  power. 

After  default  has  been  made  in  payment  of  the 
principal  money  or  interest,  or  immediately  after 
the  execution  of  the  mortgage,  if  there  be  no  pro- 
viso for  quiet  enjoyment  by  the  mortgagor  until 
default,  the  mortgagee  may  enter  into  possession  of 
the  land,  or,  by  giving  notice  to  the  tenants,  into 
the  receipt  of  the  rents  and  profits  (/) ;  but  the 
situation  of  a  mortgagee  in  possession  is  far  from 
an  eligible  one.  On  the  principle  that  a  mortgagee 
must  make  no  advantage  out  of  his  mortgage  be- 
yond the  payment  of  principal,  interest,  and  costs, 
he  is  bound  to  account  upon  terms  of  great  strict- 
ness. The  common  decree  is  for  an  account  "of 
what  he  has  received,  or  what  he  might  have  re- 
ceived, without  his  own  wilful  default.''  He  is 
chargeable  with  an  occupation  rent  in  respect  of 
property  in  hand,  and  is  liable  for  voluntary  waste 
(as  in  pulling  down  houses,  or  opening  mines)  ;  and 
it  is  by  no  means  a  matter  of  course  that  he  should 
be  allowed  the  cost  of  improvements  (g).     He  may 


(/)    M088    V.     Gallimore,     Lea.  Ca.  542  (5th  ed.). 
Doug.  279 ;   S.G.  I  Smith's         (^)  As   to    the   mode   in 


MORTGAGED. 


639 


charge  his  actual   expenses^   but  cannot   stipulate 
for  an  allowance  or  commission  to  himself  for  the 


which  the  account  is  to  be 
taken  between  mortgagor  and 
mortgagee  in  possession,  see 
Spenoe,  toL  2,  c.  8,  s.  11,  pp. 
805,  et  seq.    It  is  the  rule  of 
the  Court  not  to  direct  an  ac- 
oomit  with  annual  rests  against 
amor^agee  in  possession,  un- 
less at  the  time  when  he  took 
possesion  there  was  no  arrear 
of  interest  due  to  him :  per 
L.  J.  TwmeTf  in  Nelson   t. 
£ooiA,  3  De  6.  &  J.  122 ;  and 
see  Schokfield  v.  Locktvoody  32 
Bear.  439.    As  to  allowances 
for  necessary  repairs  and  last- 
ing improT^nentfi,  see  Seton, 
Decrees,    drd    ed.    p.   388; 
Powell  r.  Trotter,  1  Drew.  & 
Sm.  388 ;  Schokfield  y.  Lock- 
wood,  9  Jur.  N.  S.  738,  as  to 
lehich  case,  with  reference  to 
the  allowance  of  premiums  of 
insurance  against  fire,  see  p. 
604,  note  (a:),  supra.  As  to  the 
right  of  a  mortgagee  in  pos- 
session to  work   mines,    see 
Seton,  Decrees,  3rd  ed.  p.  401; 
Norkm  T.  Cooper,  25  L.  J.  Ch. 
121 ;  Hood  T.  Easton,  2  Gifl 
692;  MiOettY.  Davy,  31  Beav. 
470,  in  which  the  rights  of  a 
mortgagee  taking  possession 
with  an  insufiicient  security 


to  commit  waste  by  felling 
timber,  working  mines,  or  the 
like,  are  discussed  (pp.  475-6). 
As  to  accounting  for  wilftil 
default,  see  Setoo,  Decrees, 
3rd  ed.  p.  382 ;  Brandon  v. 
Brandon,  10  W.  E.  287.  In 
Perry  v.  Walker,  1  Jur.  N.  S. 
746,  a  mortgagee  in  posses- 
sion of  leaseholds  was  eharged 
in  respect  of  the  forfeiture  of 
the  lease,  by  breach  of  a  cove- 
nant to  complete  buildings. 
In  Cocks  y.  Oray,  1  6if.  77,  a 
mortgagee  in  possession  hav- 
ing distrained  carriages  and 
horses  at  livery  with  the 
tenant^  which  he  gave  up 
under  the  threat  of  an  action 
of  replevin,  was  held  not 
chargeable  for  wilftil  default. 
In  Parkinson  v.  ffanbury,  13 
W.  R.  331,  the  usual  direction 
to  account  on  the  footing  of 
wilful  default,  was  held  to  be 
properly  omitted  where  the 
mortgagees  went  into  posses- 
sion nojb  in  that  character,  but 
as  agents  of  the  mortgagor. 
As  to  the  rights  and  duties 
of  mortgagees  in  possession 
of  ships,  see  Marriott  v.  The 
Andior  Seversionairy  Company, 
2  Gif.  467,  aflf.  on  app.  8  De 
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not eliarge  for 
trouble  in 
coUeeting 


trouble  of  collecting  the  rents  (h) ;  nor  can  he,  on 
any  pretext^  charge  for  his  trouble  in  collecting  the 
rents  (^).     But,  although  the  mortgagee  is  precluded 


G.  P.  &  J.  177,  diss.  Turner, 
whose  jadgmoit  contains  an 
able  inTestigation  of  principles 
by  analogy  to  other  desciip- 
tions  of  mortgages.  And  see 
Lamport  v.  Collins^  13  W.  B. 
283,  where  the  mortgagee  was 
not  in  possession,  and  the 
question  was  as  to  his  right 
(haying  regard  to  the  Mer- 
chant Shipping  Act,  17  &  18 
Vict.  c.  104,  ss.  70,  71)  to 
control  the  operations  of  the 
ship  so  as  to  overrale  con- 
tracts entered  into  by  the 
mortgagor.  As  to  the  situa- 
tion of  a  mortgagee  in  posses- 
sion of  a  business,  see  Ghaplin 
V.  Young,  33  Beav.  330,  337- 
8.  As  to  the  principle  of 
taking  the  account  against  a 
mortgagee,  who  entered  into 
possession  as  purchaser  under 
an  improper  exercise  of  the 
power  of  sale,  see  Soberison  v. 
Norris,  1  Gif.  428,  436.  As 
to  the  power  of  a  Court  of 
law  to  stay  proceedings  in  a 
mortgagee's  action  of  eject- 
ment^ and  compel  a  reconvey- 
ance upon  payment  or  (in  case 
of  refusal  to  receive  payment) 
upon  bringing  into  Court  the 


principal,  interest^  and  costs, 
see  7  Geo.  2,  c.  20,  ss.  1, 3,  and 
the  cases  thereon  collected  in  3 
Ghitt/s  Stat  3id  Ed.  pp.  440 
—442;  15  &  16  Vict.  c.  76  (the 
Common  Law  Procedure  Act, 
1852),  88. 119, 120  (similar  in 
substance  to  the  former  enact- 
ments). The  costs  which  the 
mortgagor  must  pay  in  order 
to  entitle  himself  to  an  order, 
may  include  those  of  an  abor- 
tive sale :  Dowle  v.  Neale,  10 
W.  B.  627.  On  the  general 
subject  of  mortgagees'  costs, 
see  Seton,  Decrees,  3rd  ed.  p. 
380;  Merrman  v.  Bonner,  10 
Jur.  N.  S.  534. 

(A)  French  y.  Baron,  2  Atk. 
120 ;  ScoU  V.  Breet,  2  T.  R. 
238 ;  CJuxmhera  t.  Goldwm,  9 
Ves.  271. 

(f)  Godfrey  v.  Watson,  3 
Atk.  518 ;  Langetaff  v.  Fm- 
vricky  10  Ves.  405;  Carew  v. 
Johnston,  2  Scho.  &  Lef.  301  $ 
Lord  TrimUston  v.  Hamilly  1 
Ball  &  Beat.  377.  A  mart- 
gagee  not  in  possession  of  a 
West  India  estate  may  by 
contract  entitle  hiinself  to 
receive  the  consignments  and 
send  the  supplies,  charging  a 
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bam  eharging  for  his  ovm  trouble  in  collecting,  he 

is  not  obliged  in  aU  cases  to  take  that  trouble.     He  but  may  appoint 

,  ,  ,  a  receiver  with 

Daay,  of  his  own  authority,  appoint  a  receiver,  when-  aUowance. 

ever  the  distance  or  the  nature  of  the  property  is 
such  as  would  require  much  time  or  trouble  for  the 
collection  of  the  rents,  and  may  allow  and  charge  a 
reasonable  remimeration  for  the  services  of  such 
receiver  {k).  The  riemuneration  allowed  is  generally 
5  per  cent  on  the  amount  of  rents  collected ;  it 
may,  of  course,  be  less ;  but,  imless  in  very  extra- 
ordinary cases,  it  shoidd  not  exceed  that  rate  (Z). 
A  receiver,  so  appointed,  is,  of  course,  the  agent  of 
the  mortgagee  only.     His  possession  is  that  of  the  . 


oomaikgioii ;  but  not  a  mort- 
gagee in  possession :  Brmbury 
T.  WMer,  1  Jae.  &  Walk.  255; 
Leiih  v.  Irvine^  1  My.  &  Ke. 
277,  and  the  cajses  there  cited; 
Bertrand  v.  DavieSy  31  Beav. 
429.  It  seems  that  there  may 
be  an  int^mediate  position, 
in  irhich,  though  the  mort- 
gagee is  in  possession,  he  is 
not  80  in  that  character,  or 
not  in  that  character  only. 
In  such  a  case  it  seems  that 
he  may  be  entitled  to  have 
the  aoooimt  taken  otherwise 
than  as  agahiBt  a  mere  mort- 
gagee in  possession :  Faulkner 
r.  Uaniely  3  Hare,  199,  see  p. 
218.  InNieholaon  y.  Tutin, 
3  Eay  &  J.  159,  mortgagees, 
who  became  trostees  of  a  cre- 


ditor's deed,  and  afterwards 
appointed  one  of  their  nnmber 
to  receive  the  rents,  were  not 
allowed  to  add  his  commission 
to  the  mortgage  debt.  Where 
a  mortgagee,  with  power  of 
sale,  was  member  of  a  firm  of 
auctioneers  who  sold  for  him, 
it  waB  held  that  they  were  not 
entitled  to  their  commission : 
Matlhison  v.  Clarke,  3  Drew. 
3 ;  and  see  Broad  v.  Selfe,  11 
W.  R.  1036,  9  Jnr.  N".  S.  885. 

(k)  Bonifhon  v.  Hockmare, 
1  Vem.  316;  Davis  v.  Dendy^ 
3  Madd.  170;  and  see  the 
cases  cited  in  the  last  and 
preceding  notes. 

{I)  Davis  V.  Dendy^  ubi 
supra. 


642  MORTGAGES. 

mortgagee,  who  is  chargeable  with  equal  strictness, 
whether  he  receives  the  rents  himself  or  through  his 
agent.  In  either  case,  his  position  (as  it  has  been 
sometimes  expressed)  is  that  of  a  baUiff  without  a 
salary,  accountable  to  the  mortgagor,  but  not  paid 
by  him  (m). 

In  order  to.  enable  the  mortgagee  to  avail  himself 
of  the  mortgage  security  (especially  for  keeping  the 
interest  regularly  paid),  without  either  incurring  the 
responsibilities   of  a  mortgagee  in    possession,  or 
having  recourse  to  his  power  of  sale,  it  is  usual, 
where  any  difficulty  is  apprehended,  for  the  mort- 
.  gagee  to  require  from  the  mortgagor  an  attornment 
or  power  of  distress  in  respect  of  or  over  such  part 
of  the  mortgaged  property  as  may  be  in  hand,  by 
which  he  acquires  the  same  remedy  by  distress  as 
a  landlord  has  for  recovering  rent  in  arrear ;  and, 
in   respect  of  the  property  in  the   occupation  of 
tenants,  the  appointment  of  a  receiver,  who  is  in 
law  the  agent  and  attorney  of  the  mortgagor,  and 
in  respect  of  whose  acts  and  receipts  the  mortgagee 
is,  consequently,  imder  no  liability,  but  who  is,  in 
effect,  the  nominee  of  the  mortgagee,  and  continued 
during  his  pleasure,  and  whose  special  duty  it  is  to 
pay  the  mortgagee  out  of  the  rents  received.     The 
provisions   of  the   class    here   described  are   more 
commonly  restricted  in  their  objects  to  providing 
for  the  regular  payment  of  interest ;  but,  of  course, 
they  may  be,  and  sometimes  are,  extended  to  pro- 
viding for  the  liquidation  of  the  principal  by  instal- 

(m)  See  1  My.  &  Ke.  286. 
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ments  or  otherwise.  *    Some   observations  will  be 
made  upon  each  of  the  above-mentioned  provisions, 
beginning  with  the  Attornment  Clause. 
By  the  old  feudal  law,  the  tenant's  consent  was  Attornment  of 

mortgagor  in 

necessary  to  an  alienation  of  the  seigniory  or  rever-  pomeasion  to 
sion,  and  the  expression  of  this  consent  was  called 
an  attornment.  Till  attornment,  the  relation  of 
lord  and  tenant  did  not  subsist  between  the  alienee 
of  the  seigniory  or  reversion  and  the  tenant,  and, 
consequently,  the  new  lord  could  not  distrain  for 
rent  or  services.  The  necessity  of  attornment, 
however,  was,  in  a  measure,  done  away  with  by 
the  statutes  of  Uses  and  Wills,  and  was  almost 
entirely  put  an  end  to  by  the  statutes  of  the  4  th  of 
Anne,  c.  16,  and  the  11th  of  Geo.  II.,  c.  19  {n). 
Ahnost  the  only  case  in  which  an  attornment  is 
made  in  modem  practice  is  that  of  a  mortgagor 
being  in  the  actual  possession  of  the  property  mort- 
gaged,  or  a  material  part  of  it.  In  this  case,  it  is 
not  unusual  to  insert  a  clause  of  attornment  by  the 
mortgagor  to  the  mortgagee,  so  as  to  enable  the 
latter  to  treat  the  former  as  his  tenant,  and  to 
distrain  for  rent.  If  a  receiver  be  appointed,  the 
attornment  should  be  to  him ;  and  if  he  be  ap- 
pointed by  a  separate  deed,  the  attornment  should 
be  made  by  that  deed.  In  the  absence  of  special 
provision,  the  mortgagee  would  be  in  a  worse  po- 
sition where  the  property  is  in  hand,  than  where  it 
is  occupied  by  a  tenant ;  as,  in  the  former  case,  he 
could  not  enter  into  possession  without  ejecting  the 

(/i)  See  Batl.  note  to  Co.  Litt.  309,  a.  (272). 
Toi.  n.  V  V 
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Whether  leue 
■tamp  required 
in  respect  of 
attornment. 


mortgagor,  whereas,  in  the  latter  case,  he  would 
entitle  himself  to  the  rents  by  merely  giving  notice 
to  the  tenants.  It  is  obvious  that  the  right  of 
distress  incidental  to  the  tenancy  thus  created  may 
be  exercised  without  incurring  the  liabilities  of  a 
mortgagee  in  possession. 

A  doubt  has  been  intimated  whether  the  inserticm 
of  an  attornment  clause  in  a  mortgage  may  not 
subject  the  instrument  to  a  lease  stamp  (o) ;  but  it 
seems  clear  that  it  is  an  integral  part  of  the  mort- 
gage, and  cannot  have  the  suggested  effect.  It  is 
desirable  that  the  tenancy  created  should  be  a 
tenancy  from  year  to  year,  and  not  at  will  only ;  as 
in  the  latter  case  it  would  be  defeasible  by  the 
alienation  or  death  of  either  party  (p).  Though 
(as  usually  happens)  the  mortgage  deed  should  not 
be  executed  by  the  mortgagee,  it  is  conceived  that 
a  tenancy  would,  nevertheless,  be  created  by  the 
attornment ;  and  such  would,  undoubtedly,  be  the 
effect  of  this  clause,  coupled  with  occupation  by 
the  mortgagor,  and  payment  of  the  stipulated  rent, 
though  it  should  in  terms  be  paid,  not  as  rent,  but 
as  interest  (q). 


(o)  5  Sweet  Jann.  Conv. 
515.  The  treatise  on  mort- 
gages in  that  work  is  well 
known  as  a  great  repertory  of 
the  law  on  the  subject,  well 
arranged  and  digested,  and 
ably  commented  upon. 

(p)  Afl  to  the  effect  of  the 
death  of  the  tenant  at  will, 


see  Turner  v.  Barnes^  2  Best 
&  Sm.  485 ;  but  even  where 
the  tenancy  is  at  will,  it  is 
not  determined  by  the  aliena- 
tion of  the  mortgagor  without 
notice  to  the  mortgagee ;  Ptn- 
horn  V.  Souatery  8  Exch.  763. 
(J)  West  V.  Friiche,  3  ExcL 
216. 
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The  mortgagee,  however,  must  not,  while  creating  P»me  of 
a  tenancy  from  year  to  year,  deprive  himself  of  his  ckuw. 
right  of  entry  without  notice  upon  the  mortgagor  (r). 
This  right,  which  is  incident  to  a  tenancy  at  will, 
must  be  reserved  by  express  contract  where  a  yearly 
tenancy  is  created.  The  provision  will,  therefore, 
eonsisfr  of  an  attornment  by  the  mortgagor  to  the 
mortgagee  at  a  rent  usually  the  same  in  amount 
and  payable  on  the  same  half-yearly  days  as  the 
interest,  with  a  proviso  enabling  the  mortgagee  to 
enter  without  notice  and  determine  the  tenancy  (5). 


(r)  9^DoeY.Cox,  llQ.B. 
122;  Doe  V.  T(miy  4  Q.  B. 
615. 

{9)  Where  a  mortgagee  to 
whom  the  mortgagor  had 
attomed  as  yearly  tenant 
assigned  the  mortgage,  with 
the  interest  then  in  arrear,  it 
was  held  that  the  interest  then 
in  arrear  could  not  afterwards 
l)e  distrained  for,  as  the  mort- 
gagee's position  was  that  of  a 
landlord  who,  having  conveyed 
away  his  estate,  had  lost  the 
nght  of  distraining;  Brown 
y.  Metropolitan  Ac.  Insurance 
Society,  1  EL  &  EL  832.  In  the 
case  of  TFattcr  V.  GUee,  6  C.B. 
662,  two  persons  conveyed  by 
way  of  mortgage  to  the  tros- 
tees  of  a  bailding  society,  npon 
trnatto  permit  them  to  receive 
the  rents  mitil  default  in  pay- 
ment of  their  contributions, 


with  power  for  the  trustees  to 
appoint  a  person  to  receiye 
the  rents  in  case  of  default, 
and  power  of  sale  in  the  like 
event.  The  deed  contained 
a  clause  whereby  the  mort- 
gagees agreed  to  become 
tenants  at  will  to  the  trustees 
"henceforth"  at  the  yearly 
rent  of  200?.  It  was  held 
that  the  deed  did  not  create 
a  tenancy,  the  last-mentioned 
clause  being  inconsistent  with 
the  remainder  of  the  deed 
and  the  obvious  intent  of  the 
parties,  and,  therefore,  to  be 
rejected.  The  authority  of 
this  case  has  been  doubted, 
and  it  appears  that  it  can  only 
be  supported — if  at  all — on 
grounds  special  to  the  par- 
ticular deed,  owing  to  the 
general  object  of  the   deed 

being  to  secure  the  payment 

u  XT  2 
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Inferior  Id  effi' 


As  an  attornment  clause  in  a  mortgage  creates 
the  relation  of  landlord  and  tenant  between  the 
mortgagee  and  mortgagor  for  the  purpose  of  giving 
to  the  former  a  remedy  by  distress,  so  the  power 
of  distress  not  uncommonly  inserted  confers  this 
remedy  without  the  actual  creation  of  a  tenancy. 
Neither  the  power  to  distrain  as  for  rent  nor  an 
actual  distress  creates  or  affirms  a  tenancy  ;  the 
power  being  wholly  collateral,  and  the  word  rent  not 
requiring  that  a  tenancy  should  exist  at  the  time  of 
distraining,  but  only  directing  the  mode  of  dealing 
with  the  distress  (t).  On  these  grounds,  it  was 
held  to  be  no  impediment  to  a  mortgagee  bringing 
ejectment  against  the  mortgagor  in  possession,  that 
he  had  distrained  under  a  power  of  this  description, 
after  the  date  of  the  demise  laid  in  the  declaration, 
for  arreai-s  of  interest  due  before  such  date  (u). 

There  is  no  doubt  as  to  the  validity  of  such  a 


of  the  subscriptions  to  the 
society,  and  to  its  not  con- 
taining any  provision  by  which 
the  amount  paid  as  rent  could 
go  in  satisfaction  of  the  prin- 
cipal sum.  See  Finham  v. 
Sausier,  8  Exch.  763,  768, 
769,  and  (per  Parke,  B.)  770, 
et  seq. ;  Turner  v.  Barnes,  2 
Best  &  Sm.  447,  449 ;  Broum 
V.  Metropolitan  Ac,  Insurance 
Society,  1  El.  &  El.  832  (per 
Lord  Campbell).  It  is  con- 
sidered that,  haying  regard  to 
the  subsequent  authorities,  the 


doubts  as  to  the  efficiency  of 
attornment  clauses  to  which 
the  case  of  Walker  v.  Giles 
gave  rise  are  now  at  an  end. 
In  the  ordinary  attornment 
clause,  either  the  rent  reseireid 
is  of  the  same  amount  as  the 
interest,  or,  if  in  excess,  the 
surplus  is  applicable  towards 
discharge  of  the  principal. 

(0  Boe  V.  0%,  12  Ad,  & 
Ell.  481 ;  Boe  v.  Ooodier,  10 
Q.  B.  957. 

{u)  Boe  V.  OoodieTy  ubi  supra. 
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power  of  distress,  but  the  nature  of  its  operation  denoy  to  attorn, 
has  been  questioned  (x).  It  seems  that  it  cannot 
operate  as  a  grant  of  a  rentcharge  for  want  of  an 
estate  in  the  mortgagor.  It  must,  therefore,  take 
effect  either  as  a  license,  or  a  covenant  on  the  part 
of  the  mortgagor ;  and,  id  either  way,  it  would  seem 
that  it  does  not  attach  itself  to  the  land,  so  as  to 
bind  any  goods  which  may  be  thereon,  but  would 
only  bind  the  goods  of  the  mortgagor  himself.  On 
this  principle,  in  the  case  of  Freeman  v.  Edwards  (y ), 
an  action  of  trespass  was  successfuUy  maintamed 
by  the  assignees  of  a  bankrupt  mortgagor  against 
the  mortgagee  distraining  under  a  power  of  this 
description,  the  goods  distrained  being,  by  reason 
of  the  bankruptcy,  no  longer  the  property  of  the 
mortgagor,  but  of  his  assignees.  It  appears,  there- 
fore, that  the  efficiency  of  a  power  of  distress  is,  in 
some  respects,  inferior  to  that  of  an  attornment, 
under  which  the  remedy  is  as  extensive  as  in  other 
cases  of  tenancy  {z). 

(x)  Dob  y.  Olky^  ubi  supra,  ment  and  a  power  of  distress, 

per  FatUsonj  J. ;  Chapman  v.  The  mortgagor,  by  a  receiver- 

Beeehamy  3  Q.  B.  723.  ship    deed    contemporaneous 

(y)  2  Exch.  732.  with     the     mortgage    deed, 

(z)  laFinhomY.SausterfS  attorned  as  yearly  tenant  to 

Exch.  763  (see  p.  646,  note,  a  receiver,  to  whom  an  ex- 

sopra),  the  goods  seized  were  press  power  of  distress  was 

thoee  of  a   person  claiming  given.    The  mortgagor  having 

mider  the  mortgagor.  The  case  become  bankrupt,  the  receiver 

of  Jolly  V.  Arhuthnoty  5  Jur.  levied   a    distress    upon    his 

N.  8.  80,onapp.4  DeG.  &  J.  goods  as  for  rent  in  arrear, 

224,  illastTates  the  difference  and  the  proceeds  of  the  goods, 

of  operation  between  an  attom-  which  were  sold  by  consent, 
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Appointment  It  has  been   already  stated  that  the  object  of 

by  deed  of  ,  .  *'     ,  f  . 

woeiTOP.  stipulating  for  the  appointment  of  a  receiver  is 

to  give  to  the  mortgagee  the   advantages^  without 
the  responsibilities,  of  possession.     The  appointment 
may  be   made  .either  by  the  mortgage   or  by  a 
separate    deed.      The  advantage   of   ma.king   the 
appointment  by  a  separate  deed  is,  that  such  deed 
can  be  conveniently  placed  in  the   hands  of  the 
receiver,  and  be  exhibited  as  an  authority  to  the 
tenants  for  the   payment  of  their  rents  to  him. 
But  it  as  is  usually  the  case,  the  receiver  appointed 
is  the  mortgagee's   solicitor,   in  whose  hands  lie 
mortgage  deed  will  remain,  there  is  little  or  no 
objection  to  appointing  the  receiver  by  the  mort- 
gage deed,  and  thus  saving  the  expense  of  a  separate 
deed.      A  receiver    is   usually  appointed    by  the 
mortgagor,  by  a  deed,  or  by  a  separate  witnessing 
part  in  the  mortgage  deed,  in  the  shape  of  a  power 
of  attorney.     Sometimes  the  mortgagee  is  made  to 
join  in  the  appointment ;  and  it  appears,  that,  in 
that  case,  the  parties  may,  by  manifesting  their 
intention   to    that    eflfect,   avoid  the   risk   of   the 
possession  of  -the  receiver  being  considered  as  that 


were  claimed   by  the  mort-  belonged   to   the    assignees; 

gagee  and  by  the  assignees  in  but     the     Lord     Chancellor 

bankruptcy.     The  Master  of  {Chelmsford)^  considering  that 

the  Rolls,  who  considered  that,  a   tenancy  was   created,   re- 

for  want  of  an  estate  in  the  re-  ferred    the   distress    to    the 

ceiver,  no  tenancy  was  created,  tenancy,  and,   reversing   the 

and  that  the  distress  was  to  decision  in  the  Court  below, 

be  referred  to  the  power,  held  decided  in  favour  of  the  title 

that  the  proceeds  of  the  sale  of  the  mortgagee. 
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of  the  morigagee  (a).  Occasionally,  the  plan 
adopted  is  for  the  mortgagor  and  mortgagee  to 
demise  the  lands  to  the  receiver  for  a  term  of 
yeara^  so  as  to  give  him  the  legal  estate.  This  will 
enable  him  to  distrain  in  his  own  name  upon  the 
tenants,  and  will  prevent  the  determination  of  his 
authority  by  the  death  of  the  person  appointing 
him;  hut  the  inconvenience  of  vesting  the  legal 
estate  in  a  mere  receiver  is  so  great,  that  the 
practice  should  not,  in  ordinary  cases,  be  followed. 
Though  the  appointment  be  made  by  power  of 
attorney  from  the  mortgagor  only,  it  would  seem 
that  the  distress  should  be  made  in  the  name  of  the 
mortgagee  (6). 


(a)  See  Jones  v.  Smithy  1 
Hare,  43,  71. 

*  (b)  The  possession  of  the 
leceiyer  is  that  of  the  mort- 
gagor, and  the  mortgagor  in 
poasession  has  an  implied  an- 
ihoriiy  finom  the  mortgagee  to 
distram,  and  though  he  gave 
notice  of  distress  in  his  own 
name,  he  may  justify  in  the 
name  of  the  mortgagee.  See 
Trent  y.  Hunt,  9  Exch.  14. 
Aldersm^  B.,  in  giving  the 
judgment  of  the  Court  in  that 
case,  said,  "We  think  it  may 
be  laid  down  as  a  general  prin- 
ciple of  law,  that  if  a  lessor, 
laving  mortgaged  his  rever- 
sion, is  permitted  by  the  mort- 
gagee to  continue  in  the  receipt 


in 


of  the  rent  incident  to  that 
reversion,  he,  during  such  per- 
mission, is  presnmptione  juris  *  Bight  of  dittre^ 

.  v     .     1   . « • .    1      1 «  .  on  tenants  of 

authorised,  ifit  should  become  property  ii 
necessary,  to  realise  the  rent  »<*rtg««*. 
by  distress,  and  to  distrain  for 
it  in  the  mortgagee's  name,  and 
as  his  bailiff."  This  decision 
is  said  to  have  occasioned 
much  surprise  at  the  time,  and 
was  thought  open  to  objection, 
especially  in  respect  of  the 
responsibility  which  might 
be  incurred  by  the  mortgagee 
in  respect  of  any  excess  in 
conducting  the  distress  (see 
Smith's  Leading  Cases,  5th  ed. 
vol.  1,  p.  553  ;  SnellY.FmcJhy 
18  C.  B.  N.  S.  657,  658) ;  but 
the  doctrine  of  an  implied 
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AdTantagM  of 
appomting  a 
reoeiTer. 


If  the  circumstances  are  such  as  to  render  it  in 
any  way  probable  that  it  may  be  requisite  to  resort 
to  the  rents  of  the  mortgaged  estate  for  payment 


authority  to  distrain  from  the 
mortgagee  to  the  mortgagor 
in  possession  was  asserted  per 
Willes,  J.,  in  Delaney  v.  FoXy 
2  C.  B.  N.  S.  774 ;  and  Trent 
V.  Hunt  was  approved,  and 
the  principle  applied  in  sup- 
porting a  distress  by  the  pur- 
chaser of  an  equity  of  redemp- 
tion who  had  paid  off  the 
mortgage,  and  had  an  under- 
taking from  the  mortgagee  to 
reconvey,  in  Snell  v.  Finch, 
13  C.  B.  N.  S.  651.  After  a 
legal  mortgage,  an  action  of 
ejectment  must  be  brought  in 
the  name  of  the  mortgagee 
(Doe  V.  EdwardSy  5  B.  &  Ad. 
1065),  and  so,  it  would  appear, 
must  an  action  for  rent  or  for 
breach  of  covenant,  though  it 
is  clear  that  until  the  mort- 
gagee interferes  with  the  te- 
nancy, the  tenant  is  quite  safe 
in  paying  his  rent  to  the  mort- 
gagor (4  Anne,  c.  16,  s.  10; 
see  per  Alderson,  B.,  9  Exch. 
23).  It  must  be  recollected 
that  these  doctrines,  applying 
when  a  lessor  mortgages  his 
reversion,  are  inapplicable  to 
the  case  of  a  mortgagor  in 
possession  making  a  lease  sub- 


sequent to  the  mortgage,  as 
to  which  see  Wilton  v.  Dunuj 
17   Q.  B.  294  ;  HicJcman  v. 
ifacAtV?,  4  H.  &  N.  716.    The 
appointment  of  a  receiver  does 
not  of  itself  give  him  an  im- 
plied power  to  distrain  {Ward 
V.  Shew,  9  Bing.  608),  but  it 
is  conceived  that^  under  the 
usual  terms  of  his  appoint- 
ment, which  include  express 
powers  for  the  recoveiy  of  the 
rents,  he  takes,  as  agent  of 
the  mortgagor,  not  only  those 
powers  which  the  mortgagor 
can  exercise  in  his  own  name, 
but  also  the  right  of  using  the 
name  of  the  mortgagee,  so  far 
as  exerciseable  by  the  mort- 
gagor for  his  own  benefit ;  and 
that  the  concurrence  of  the 
mortgagee  would  be  held  (if 
necessary)  to  operate  as  a  con- 
firmation of  the  delegation  of 
the  right  to  use  his  name  for 
the  purposes  of  the  receiver- 
ship.    There    could    rarely, 
however,  be  a  question  as  to 
the  want   of   due    authority 
from  the  mortgagee,  as  the  re- 
ceiver, being  appointed  for  the 
mortgagee's  benefit,  and  being 
usually  his  solicitor  or  agent, 
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of  the  interest,  the  appointment  of  a  receiver  should 
always  be  made  a  part  of  the  arrangement ;  for 
there  is  no  other  way  in  which  the  rents  can  be 
made  available  for  this  purpose,  without  giving 
rise  to  the  i^sponsibiUties  of  a  mortgagee  in  posses- 
sion.  There  does  not  appear  to  be  any  hardship  or 
inconvenience  to  the  mortgagor  in  having  a  receiver 
appointed,  because  the  deed  may  always  (and 
usually  does)  contain  a  stipulation  that  the  receiver 
shall  not  act  imless  the  interest  be  in  arrear. 
The  powers,  duties,  and  liabilities  of  a  receiver  Powew,  dotiea, 

and  liAbilitiM 

should  always  be  accurately  defined  by  the  deed  of  a  receiver 

.  .  appointed  by 

appointing  him,  for  he  takes  them  entirely  from  deed, 
the  deed,  and  the  books  supply  very  few  instances 
of  decisions  on  the  nature  of  his  situation.  In  the 
ease  of  Poole  v.  Warren  (c),  the  receiver  was  ap- 
pointed by  both  mortgagor  and  mortgagee,  and 
was  authorised  to  bring  actions  in  case  of  non- 
payment of  the  rents  ;  to  give  notices  to  quit,  and, 
in  cases  of  non-compliance,  to  bring  ejectment ;  to 
grant  leases,  and  to  do  all  other  matters  concerning 
the  premises  as  fully  and  eflfectuaUy,  to  all  intents 
and  purposes,  as  the  mortgagor  could  have  done  ; 
and  it  was  held  that  the  receiver  had  authority  to 
demand  possession  from  tenants  under  the  statute 
4  Geo.  II.,  c.  28,  s.  1,  so  as  to  make  them  liable 
in  double  value  for  holding  over.  In  the  case  of 
King  v.  Heenan  {d\  the  receivership  deed  was  exe- 


would  naturally  exercise   on         (c)  3  Nev.  &  Per.  G93. 
his  behalf  whatever  powers  he         {d)  3  De  G.  M.  &  G.  890. 
could  confer. 
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exited  soon  after  a  transfer  of  the  original  mortgage, 
which  contained  a  power  of  sale.  The  motives 
for  appointing  the  receiver  were  stated  to  be  for 
facilitating  the  granting  of  leases,  and  securing  the 
regular  payment  of  interest ;  and  the  mortgagee,  with 
the  privity  of  the  mortgagor,  demised  the  premises 
to  the  receiver  for  twenty-one  years  upon  trust,  at 
the  request  of  the  mortgagee  during  the  continu- 
ance of  the  security,  and  afterwards,  at  the  request 
of  the  mortgagor,  to  grant  leases,  and  upon  other 
trusts  of  the  description  usual  in  receivership  deeds. 
It  was  held  that  the  power  of  sale  was  not  affected 
by  the  receivership  deed,  and  that  the  receiver  was 
bound,  without  the  concurrence  of  the  mortgagor, 
to  join  in  conveying  to  a  purchaser  from  the  mort- 
gagee under  the  power  of  sale.  In  Gilbert  v.  Dy- 
neley  (e),  under  circumstances  of  rather  a  peculiar 
description,  the  receiver  (who  was  resident  in 
London)  was  held  to  be  entitled  to  deduct,  as  part 
of  his  reasonable  expenses,  the  per-centage  paid  to 
a  person  by  whom  the  rents  and  profits  of 
the  property  (situate  in  Yorkshire)  were  actually 
collected. 
Frame  of  re-  A  receiver    appointed   according    to    the    form 

cianaea.  foUowcd  in  this  collection  would  not,  it  is  appre- 

hended, have  power  to  eject  tenants,  nor  would  he 
have  power  to  lease  ;  and  it  is  not  intended  that  he 
should  have  such  powers.  His  duties,  as  far  as  the 
tenants  are  concerned,  are  confined  to  the  collection 
and  receipt  of  the]  rents  and  profits,  and  the  use  of 

{e)  3  Scott,  N.  S.  864. 


MORTaAQES.  653 

kwfiil  remedies  (if  necessary)  for  recovering  them  ; 
for  which  purpose,  though  in  possession  as  the 
agent  and  attorney  of  the  mortgagor,  he  must,  in 
general  (as  it  would  seem),  distrain,  or  otherwise 
proceed,  in  the  name  of  the  mortgagee  (/).  With 
respect  to  the  appHcation  of  what  he  receives,  he  is 
directed  to  pay  outgoings  and  the  expenses  of  in- 
surance, and,  where  there  are  incumbrances  prior 
to  that  in  connection  with  which  he  is  appointed, 
he  is  directed  to  keep  down  the  annual  payments 
(whether  in  the  way  of  annuity  or  interest)  in  re- 
spect thereof.  He  is  authorised,  in  the  next  place, 
to  retain  his  salary  as  receiver.  The  ordinary  form 
has  been,  that  he  may  retain  so  much  (not  exceeding 
five  per  cent,  on  his  receipts)  as  he  shall  reasonably 
deserve  for  the  trouble  and  expense  of  collection ; 
but  as  the  amount  of  what  he  may  Reserve,  if  left 
open  in  this  way,  would  be  difficult  to  ascertain  in 
the  event  of  dispute,  and  it  might  be  contended 
that  it  was  a  case  of  compensation  to  be  settled  by 
a  jury,  it  seems  desirable  that  the  question  of  salary 
should  be  subject  to  the  discretion  of  the  mort- 
gagee, to  whom  the  interests  of  the  receiver  may, 
in  general,  be  safely  intrusted.  After  deducting 
the  receiver's  salary,  the  trusts  of  the  money  re- 
ceived are  commonly  to  pay  the  interest  of  the 
mortgage  debt,  and  hand  over  the  surplus  to  the 
mortgagor.  The  latter  covenants  not  to  revoke 
the  powers  of  the  receiver  without  the  mortgagee  s 
consent,  or  to  obstruct  him  in  the  exercise  of  his 

(/)  Trent  v.  Bunt,  9  Exch.  14.  See  p.  649,  note  (b),  supra. 
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duties,  though,  as  a  power  of  attorney  executed  for 
a  valuable  consideration  cannot  be  revoked  without 
the  consent  of  the  person  for  whose  benefit  it  was 
granted,  the  first  branch  of  this  covenant  is,  perhaps, 
superfluous  {g).  Provision  is  made  for  the  removal 
of  the  receiver  in  case  of  misbehaviour,  and  for  a 
new  appointment  in  that  event,  or  in  the  event  of 
the  death  of  the  receiver ;  and  any  loss  incurred 
through  the  default  of  the  receiver,  is  expressly 
thrown  upon  the  mortgagor.  Finally,  the  instru- 
ment appointing  the  receiver  usually  provides  that 
he  shall  not  act  unless  the  interest  falls  into 
arrear. 
Power  of  By  Lord  Cranworth's  Act  (23  &  24  Vict  c.  145) 

appointiiig  .      ,  ,  * 

reoeiTer  given      it  is  cuactcd  that  a  pcrsou  whosc  money  is  secured 

to  mortgftgees  by 

28  &  24  Vict,      or  charged  by  deed  on  hereditaments  of  any  tenure, 

or  on  any  interest  therein,  shall  at  any  time  after 
the  expiration  of  one  year  from  the  time  when  the 
principal  shall  have  become  payable  under  the  terms 
of  the  deed,  or  after  any  interest  shall  have  been 
in  arrear  for  six  months,  or  after  any  omission  to 
pay  any  premium  on  any  insurance  which  by  the 
terms  of  the  deed  ought  to  be  paid  by  the  person 
entitled  to  the  property  subject  to  the  charge,  have 
(to  the  same  extent  as  if  such  powers  had  been  in 
terms  conferred  by  the  person  creating  the  charge) 
the  power  (among  others  therein  specified)  to  ap- 
point or  obtain  the  appointment  of  a  receiver  of  the 

(g)  Odes  v.   Woodward^  2  Abbott  v.  Sirati^ty  9  Ir.  Eq» 

Ld.    Eaym.    849 ;    Walsh  v.  Rep.  233.     See  also   Powers 

Whiicomby  2  Esp.  565 ;  Brom-  of  Attomey,    by    Stokes,    8 

ley  V.  Holland,  7  Ves.  28  ;  Jarm.  Conr.  3rd  ed.  35. 
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rents  and  profits  of  the  whole  or  any  part  of  the 
property  in  maimer  thereafter  mentioned  (s.    11). 
Any  person  so   entitled  to  appoint  or  obtain  the 
appointment  of  a  receiver,  may  appoint  the  per- 
son or  any  of  the  persons  named  in  the  charge  to 
be  receiver,  or,  if  no  persons  be  so  named,  may  by 
writing  require  the  person  or  persons  entitled  to  the 
property  subject  to  the  charge  to  appoint  a  proper 
person  as  receiver,  and  in  default  of  compliance  within 
ten  days,  may  himself  appoint  any  person  (s.  17). 
Every  receiver  so   appointed  is  to  be  deemed  the 
agent  of  the  person  entitled  to  the  property  subject 
to  the  charge,  who  shall  be  solely  responsible  for  his 
acts  or  defaults  imless  otherwise  provided  in  the 
charge   (s.  18).     The  receiver  is  to  have  power 
to  demand,  recover,  and  give  receipts  for  the  rents 
and  profits  by  axjtion,  suit,  distress  or   otherwise, 
in  the   name  either  of  the  person  entitled  to  the 
property  subject  to   the  charge,   or  of  the  person 
entitled  to  the  money  secured  (s.  1 9).      Receivers 
appointed  as  above  mentioned  may  be  removed  by 
the  like  authority  or  on  the  like  requisition,  and 
new  receivers  may  be  appointed  fix)m  time  to  time 
(s.  20).     A  receiver  so  appointed  may  retain  such 
conunission,   not  exceeding  five  per  cent,  on  the 
gross  amount  received,  as  shall  be  specified  in  his 
appointment,  and  if  no  amount  shall  be  specified, 
then  five  per  cent,  on  the  gross  amount  (s.  21).     He 
may,  by  the  direction  in  writing  of  the  person  en- 
titled to  the  money  secured,   insure   against  fire 
all  or  any  of  the  property  which  is  in  its  natiu'e 
insurable  (s.  22).     The  receiver  is  to  apply  money 
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received  by  him,  first  in  discharge  of  taxes,  rates, 
and  assessments,  and  of  his  commission ;  then  of  the 
premiums  on  any  insurances ;  then  in  discharge  of 
the  interest  accruing  due  in  respect  of  any  prin- 
cipal money  charged  on  the  property ;  and  lastly,  he 
is  to  pay  the  residue  of  such  money  to  the  person 
entitled  subject  to  the  charge  (s.  23).  Reference 
may  here  be  made  to  the  32nd  section,  enabling  the 
powers  and  incidents  confeired  and  annexed  by  the 
Act  to  be  negatived,  varied,  or  limited  by  express 
declaration.  It  will  be  seen  that  the  above  sta* 
tutory  powers  are  as  beneficial,  or  nearly  so,  to  the 
mortgagee,  as  those  commonly  conferred  by  the  con- ' 
tracts  of  the  parties,  but  they  are  sometimes  thought 
to  be  unduly  stringent  on  the  mortgagor,  in  sub- 
jecting him  to  the  liability  of  having  a  receiver 
appointed,  if  the  mortgage  money  remains  owing  for 
a  year  beyond  the  stipulated  time,  though  there  be 
no  other  default,  and  though  the  continuance  of  the 
security  being  by  mutual  consent,  and  generally  con- 
sistent with  the  original  intention,  could  not  with 
any  propriety  be  considered  as  implying  default 
On  this  ground  it  is  sometimes  thought  expedient 
expressly  to  exclude  the  operation  of  the  statute. 
In  practice,  however,  there  appears  little  or  no  in- 
ducement to  a  mortgagee  to  put  a  receiver  in  pos- 
session, as  long  as  his  interest  is  regularly  paid, 
and  the  insurances  (if  any)  properly  kept  up  (h). 

(h)  See  Part  II.  of  the  Act  By  s.  24,  the  powers  and  pro- 
as to  the  powers  of  mort-  yisions  contamed  in  that  part 
gagees,  printed  in  extenso  at  of  the  Act  relate  only  to  mort- 
the  end  of  Precedent  I.,  in&a.  gages   or  charges  made    to 
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A  receiver  appointed  under  the  contract  of  the  A«toappomt- 
parties  or  under  the  Act,  supplying  the  place  of  a  ouTor  hj  Conrt 
special  contract,  is  in  altogether  a  diflferent .  position  ^       ^*^' 
from  a  receiver  under  the  Court  of  Chancery  ;  which, 
for  the  benefit  of  *a  mortgagee  not  armed  with  the 
l^al  estate,  will^  as  in  many  other  cases  where  the 
interests  of  justice  require  it,  enter  into  possession 
by  its  officer.     A  legal  mortgagee,  having  his  re- 
medy in  his  own  hands,  cannot  obtain  the  assist- 
ance of  a  court  of  equity  by  the  appointment  of  a 
receiver  (t),  even  though  the  tenants  be  numerous, 
and  the  rents  difficult  to  collect  (J) ;  but  a  mort- 
gagee of  an  equity  of  redemption,  or  an  equitable 
mortgj^ee,  is  unable,  of  his  own  authority,  to  enter 
into  possession,  and,  therefore,  unless  a  prior  mort- 
gagee be  in  possession,  he  may  have  a  receiver 
appointed  by  a  court  of  equity,  but  such  appointment 
must  be  without  prejudice  to  the  prior  mortgagee 
(if  any)  taking  possession  (k).     A  receiver  appointed  Powws,  dntiet, 
by  the  Court  can  distrain  in  the  name  of  the  owner  ©^  receiTer  so 

^  appoinied. 

fiecnie  money  adyanced  or  to  granted,  nnder  special  circmn- 

be  adyanced  by  way  of  loan,  stances,  at  the  instance  of  a 

or  to  secoie  an  existing  or  mortgagee  haying  the   legal 

Moie  debt.    It  is  not  clear  estate, 

whether  mider  this  enactment  {k)  Bemey  y.  S&well,  1  Jac. 

any  description  of  mortgage  &  Walk.  647,  and  the  cases 

or  charge  would  be  excluded.  cited  in  the  note  thereto,  pp. 

(t)  Bemey  y.  Sewett^  1  Jac.  649,  650 ;  Aberdeen  y.  Chitiy, 

&  Walk.  647.  3  You.  &  Col.  379 ;  2  Spence, 

U)  Sharch  y.  Taunffy  5  Beay.  689,  and  cases  cited  in  the 

557.  IsiAeklandy.Oravenery  notes. 
31  Bear.  482,  a  receiyer  was 
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of  the  legal  estate (l) ;  and  it  has  been  intimated 
(though  not  decided)  that  if  a  receiver  appointed  by 
the  Court  on  the  application  of  an  incumbrancer, 
misapply  the  rents  and  profits,  the  loss  must  fall  on 
the  mortgagor  (m).     This  appears  to  be  correct,  for 
money  in  the  hands  of  the  receiver  is  in  the  custody 
of  the  Court,  and,  if  lost,  it  is  conceived  that  tiie 
loss  is  equivalent  to  a  diminution  of  the  fund,  and 
must,  therefore,  fall  on  the  person  entitled  to  what 
remains  of  the  fund,  after  satisfying  incumbrancers, 
that  is,  on  the  mortgagor.     The  question,  however, 
can  rarely  arise  where  the  usual  course  of  requiring 
securities  for  a  receiver  appointed  by  the  Court  is 
adhered  to.     Keceivers  so  appointed  are,  of  course, 
subject  to  the  regulations  and  orders  of  the  Court, 
and  their  duties  and  liabilities  are  defined  in  the 
works  relating  to  equity  (/z). 
CoTenante  for  The  mortgage  .  deed,  according   to  the   arrange- 

ment already  stated,  concludes  with  the  covenants 
for  title,  which,  in  their  general  character,  are  the 
same  as  those  in  purchase  deeds,  diflFering  only  in 
their  comprehensiveness,  as  has  been  explained  in  a 
former  part  of  this  work  (o).  These  covenants  are 
entered  into   with   the   mortgagee,  his   heirs,  and 

• 

(Z)  Pitt  v.  Snowdm^  3  Atk.  et  seq. 

750 ;  Hughes  v.  HugJies,  3  Bro.  {o)  Ante,  vol.   1,  8rd  ed. 

C.  0.  87.  p.  115.    As  to  the  operation 

{m)  Rigge  v.  Bowaterj  3  Bro.  of  covenants  for  title,  absolute 

C.  C.  365.  or  qualified,  see  Thackeray  v. 

(n)  See  2  Spence,  pp.  648,  Wood,  Exch.  Ch.  6  N.  E.  305, 

649,    689;    Seton's   Decrees,  13  W.  R.  996. 
3rd  edit.  c.  4,  s.  4,  pp.  1002, 


title  in  mort- 
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• 

assignfi,  and  run  with  the  land.  They  are  ob- 
viously of  very  little  use  during  the  continuance  of 
the  mortgage,  as  the  mortgagee,  by  bri^iguig  an 
action  on  them,  could  only  recover  his  mortgage 
money ;  and  that  he  could  more  easily  obtain  by 
suing  on  the  covenant  for  the  payment  of  the 
money.  But  the  covenants  for  title  become  valu- 
able after  a  foreclosure  or  sale,  as  they  then  stand 
in  lieu  of  the  common  covenants  for  title  con- 
tained in  purchase  deeds,  and  are,  indeed,  more 
valuable  on  account  of  their  being  absolute  instead 
of  qualified- 

The  covenant  for  quiet  enjoyment  is  made  to  Pnnneofcove- 
commence,  m  pomt  of  operation,  after  default  m  eDjoyment  after 
payment  of  the  mortgage  money  on  the  day  ap- 
pointed in  the  proviso  for  redemption;  but  this 
fomi  of  covenant  does  not  (in  the  absence  of  a 
proviso  for  quiet  enjoyment  until  default  amount- 
ing  to  a  demise)  postpone  the  mortgagee's  right  of 
entry,  or  disable  him  from  bringing  ejectment  at 
once  (p).     Anciently,  the  form  of  the  covenant  for  Corenant  fop 

tL  _.  1^  1  ,  1  •  1  further  aainr- 

uuther  assurance  was  such  as  to  postpone  its  opera-  ance. 
tion  until  default  had  been  made  in  payment  of  the 
mortgage  money ;  but  this  form  was  objectionable, 
as  it  might  well  happen  that  some  act  for  further 
assurance  might  require  to  be  done  before  default. 
Of  course,  the  mortgagor  cannot,  under  the  cove- 
nant for  further  assurance,  be  required  to  release 
lus*  equity  of  redemption  (j),  although  it  may  de- 

{p)  Doe  V.  Lightfooty  8  M.         {q)  Aikms  v.  Utm,  I  Lord 
&  V.  553.  Eaym.  36 ;  Comb.  318. 
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serve  consideration  whether  he  might  not  be  com- 
pelled, as  an  act  of  further  assurance,  to  confirm  a 
Bxpenseof         forcclosure  or  a  sale.     In  this  collection  of  prece- 
ance.  dcnts,  the  covenant  for  farther  assurance  is  framed 

so  as  to  throw  the  expense,  after  foreclosure  or  sale, 
upon  the  person  by  whom  the  further  assurance  is 
required ;  and  it  is  conceived,  that,  having  regard 
to  the  extensive  power  of  sale  in  a  foreclosure  suit 
now  vested  in  the  Court  of  Chancery,  the  provision 
as  to  the  expense  of  further  assurance  should  not 
be  confined  to  a  sale  under  the  power,  but  should 
extend  to  sales  in  general. 
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Sect.  II. — Of  the  Frame  op  Mortgage  Deeds 
as  affected  by  the  subject-matter  of  the 
Mortgage. 
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port  a  l^e  insurance — A  continuing  interest  not  necessary — 
Whether^  after  discharge  of  mortgage^  policy  belongs  to  creditor 
or  debtor — Contingencies  for  which  mortgages  of  policies  should 
provide — Power  of  attorney  m  assignment  of  policy — Whether 
a  has  the  effect  of  an  equitable  power  to  give  receipts — Frame 
of  covenant  far  keeping  up  insurance — LiaMlUy  under  cove- 
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X  X  2 
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followed  by  delivery — Mortgages  of  chattels  not  generally  fol 
lowed  by  delivery — Mortgage  may  he  siq^ported,  though  deed 
does  not  provide  for  possession  being  retained  by  mortgagor— 
Acts  for  registration  of  bills  of  sale — Decisions  upon  Begis- 
iration  Act — As  to  reputed  ownership  clause  in  Bankruptcy 
Acts — Extent  of  its  operculum — Enactments  avoiding  disposi- 
tions with  intent  to  defeat  creditors — As  to  comprising  after- 
acquired  property  in  bill  of  sale — Marshalling  for  protection  of 
grantee  of  bill  of  sale  against  landlord  distraining — Mortgages 
of  fixtures — Fixtures  pass  with  the  land — A  Iso  chattels  inddeni 
to  the  freehold — No  presumption  of  fraud  from  possession  of 
fixtures    being   retained — Fixtures  are  not  wUhin    reputed 
ownership  clauses — ^Trappes  v.  Harter — Hare  v.  HortoE— 
Machinery  intended  to  be  mortgaged  ought  to  be  spec^ed—Ae 
to  whether  fixtures  annexed  by  a  tenant  pass  with  his  interest 
in  the  land — Trade  fixtures  annexed  by  landowner  held  (m. 
t^isher  v.  Dixon)  to  pass  with  the  real  estate — Ex  parte 
Barclay — Mather   v.  Eraser — Registration  not  required  w 
jorder  that  fixtures  may  pass  with  the  land — Conclusions  from 
cases  on  mortgages  of  fixtures  and  moveable  chattels — As  to 
whether  assignment  of  fixtures  without  the  land  is  good  against 
assignees  in  bankruptcy — Ex  parte   Spicer — ^Whitmore  v. 
Empson — Observations  on  that  cctse 693 — 742 


THE  order  of  the  subject  now  leads  to  the  con- 
sideration of  the  frame  of  mortgage  deeds,  with 
reference  to  the  subject-matter  of  the  mortgage.  It 
has  been  found  convenient,  in  treating  of  the  form 
and  contents  of  mortgage  deeds  in  general,  to 
include  the  consideration  of  some  matters  which 
may  seem  to  belong  more  properly  to  this  part  of 
the  subject ;  such  as  the  clauses  which  are  inserted 
in  mortgage  deeds,  where  the  nature  of  the  mort- 
gaged property  requires  it,  for  the  insurance  of  the 
property  against  fire,  the  keeping  up  of  policies  on 
lives,  and  the  procuring  renewals  of  leases  or   re- 
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grants  of  copyholds^  with  the  statement  of  the  law 
connected  with  those  several  points,  so  far  as  it 
bears  upon  the  frame  or  eflFect  of  mortgage  deeds. 
On  the  other  hand,  it  would  be  obviously  imprac- 
ticable to  attempt  anything  like  completeness  in 
defining  the  modifications  which  the  frame  of  the 
mortgage  deed  may  undergo  with  reference  to  the 
subject  of  the  mortgage.  Every  variety  of  property 
and  modification  of  ownership  may  require  some- 
thing of  adaptation  in  the  shape  and  details  of  the 
deed,  which  will  naturally  suggest  itself  to  the 
experienced  draftsman,  and  of  which  many  ex- 
amples will  be  found  in  the  following  precedents, 
but  which  cannot  be  brought  under  a  system  of 
rules.  All  that  it  is  proposed  here  to  attempt  is, 
to  indicate  how  the  frame  of  the  mortgage  deed  is 
aflFected,  under  circumstances  in  which  certain 
familiar  and  frequently  occurring  kinds  and  modi- 
fications of  property  form  the  subject  of  the  mort- 
gage ;  and,  with  the  statement  of  the  considerations 
determining  the  frame  of  such  mortgages,  some 
exposition  of  the  law  as  bearing  upon  their  effect 
will  naturally  be  associated. 

Mortgages  of  copyholds  are  made  by  surrender,  Mortgages  of 
conditioned  to  be  void  on  payment  of  the  mort-  Eff^  by 
^ige  debt  and  interest  at  the  time  and  in  manner  Mrrenden 
specified,  so  that  on  payment  of   the  money  ac- 
cording to  the  condition,  the  surrenderor  remains 
seised  of  his  old  estate  (a).     The  condition  exactly 
corresponds  to  the  ordinary  proviso  for  reconvey- 
ance of  freeholds.     The  surrender  is  accompanied 

(a)  Simonds  y.  Lawnd^  Cro.  Eliz.  239. 
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by  a    deed    which   contains  the  usual    covenants 
for  pa3nnent  of  the  mortgage  debt  and  interest,  and 
for  title.      This  was   sometimes  accomplished   in 
former  times  by  a  bond  ;  but  in  modem  practice  a 
deed  of  covenants  is  preferred,  which  usually  pre- 
cedes the  surrender    and    bears    the  ad  valorem 
stamp.'   The  money  ought  not  to  be  advanced  till 
the  surrender  is  actually  made  (b) ;   for,  whether 
for  a  first  or  a  subsequent    mortgagee,   there  is 
no   safety   unless  an  actual    surrender   be    made, 
BO  as  to  put  the  mortgage  on   the  Court  Rolls. 
Even  in  the  case  of  a  first  mortgage,  if  before  the 
surrender  a  second  mortgagee,  without  notice  of 
the   covenant,   should  take    a    surrender   to   him- 
self,  and  be  admitted,  he  would  obtain  priority ; 
for  he  would  have  an  equal  equity  with  the  first 
mortgagee,  and  would  have  the  legal  estate  (c). 
To   the    second   mortgagee   the    surrender    serves 
as  a  notice  of  his  mortgage  on  the  Court  Rolls, 
and  so  prevents  a  subsequent  incumbrancer  from 
acquiring  the  advantages  of  the  legal  estate  without 
notice. 
Mortgagee  not  It  is  not  usual  for  a  mortgagee  to  be  admitted, 

usually  ad-  . 

mitted.  not  ouly  bccausc  a  considerable  expense  for  fines 

and  fees  would  be  incident  to  his  admission,  but 
because  an  actual  surrender  to  and  re-admission  of 
the  mortgagor,  with  fresh  fines  and  fees,  would  be 
necessary  on  paying  off  the  mortgage  {d) ;  and  if 

(b)  See  p.  194,  supra,  and  (d)  See  BemoA  v.  Scotty  12 
the  cases  cited  in  note  (c).  Mod.  49  ;   Doe  t.  Morgan^  7 

(c)  Oxtaick  v.  Plumer,  Bac.  T.  R.  103. 
Abr.,  7th  ed.  vol.  5,  p.  664. 


MORTGAGES.  665 

the  mortgagee  be  actually  admitted,  he  becomes 
liable  to  the  payment  of  rents  and  heriots,  and  to 
the  performance  of  the  serviceB.  which  ia  frequently 
xmdesirable.  Till  the  admittance  of  the  mortgagee, 
the  mortgagor  remains  tenant  to  the  lord  (e) ;  and 
as  well  for  the  purposes  of  forfeiture  and  escheat  as 
for  other  ptirposes  (/).  Where  the  mortgagee  was 
admitted  upon  a  conditional  surrender,  the  lord, 
taking  by  escheat,  was  bound  by  the  condition,  and 
could  not  refuse  to  re-admit  the  mortgagor  upon 
payment  of  the  debt  to  the  personal  representative 
of  the  mortgagee  (^);  but  in  a  case  in  which  the 
surrender,  though  made  for  securing  a  sum  of 
money,  was  in  terms  absolute,  and  the  surrenderee 
(who  was  legitimate)  was  admitted,  and  died 
intestate,  the  title  of  the  lord  by  escheat  was  held 
to  be  unaffected  by  the  trusts  upon  which  the  pro- 
perty was  vested  in  the  tenant  (A).  The  lord's 
rights  in  the  case  of  forfeiture  and  escheat  were 
qualified  by  the  statute  4  A;  5  Will.  IV.,  c.  23  (for 
the  amendment  of  the  law  relative  to  escheat  and 
forfeiture),  which  was  repealed,  but  re-enacted  in 
substance,  by  the  Act  of  13  A;  14  Vict  c.  60  (the 
Trustee  Act,  1850),  so  that  there  is  now  little  or  no 
risk  of  either  mortgagor  or  mortgagee  being  pre- 
judiced by  the  escheat  or  forfeiture  of  the  other's 
tenancy.     The  lord  cannot  compel  the  mortgagee 

(«)  Doe  T.  Wraoi,  5  Bast,  (g)  Weaver  v.  Mauhy  2  Euss. 

132 ;  KeneM  v.  ScrafUm,  8  &  Myl.  97. 

Vea.  80.  {h)  Attamey-Oeneral  v.  Ths 

(/)  The  King  v.  Mtldmay,  Duke  of  Leeds,  2  Myl.  &  Ke. 

5  B.  &  Ad.  254.  843. 
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Eemedies  of 
mortgagee 
before  and  after 
admittance. 


As  to  freming 
eonditioiial 
sarrender  witb 
a  view  to  aroid- 
ing  double 
admittance  upon 
sale. 


to  be  admitted^  for  it  is  sufficient  that  there  is  a 
tenanii  on  the  rolls  (the  surrenderor)  to  perform  the 
services  (t), 

A  surrenderee  cannot  maintain  an  action  of  eject- 
ment till  after  he  has  been  admitted;  but,  as  it  is 
held  that  the  admittance,  when  made,  relates  back 
to  the  surrender,  the  demise  (in  the  old  form  of  the 
action  of  ejectment)  could  be  laid  at  any  time  in  the 
interval  between  the  surrender  and  admittance  (k) ; 
and  the  surrenderee,  when  admitted,  may  recover 
the  mesne  profits  from  the  date  of  the  surrender  (l). 
A  mortgagee  may  file  a  bill  for  foreclosure  before 
admittance  (m). 

With  a  view  to  saving  the  expense  of  a  double 
admittance,  in  case  of  the  exercise  by  the  mort- 
gagee of  his  power  of  sale,  a  practice  was  origi- 
nated of  framing  conditional  surrenders  of  copyholds 
to  such  uses  as  the  mortgagee  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of  him 
and  his  heirs ;  so  that,  when  he  sold,  the  purchaser, 
as  his  appointee,  might  become  entitled  to  admit- 
tance upon  the  conditional  surrender.  The  ques- 
tion, however,  was  raised,  whether,  in  the  absence 


(f )  Basspool  v.  Long^  1  Roll. 
Abr.  668 ;  Cro.  Eliz.  879 ; 
King  y.  DilliaUm,  1  Salk.  386. 
See,  howeyer,  Tredway  t.  Fo- 
iherUy^  2  Vem.  367,  where 
the  Court  of  Chancery  refused 
to  relieve  against  the  lord  of  a 
manor  requiring  a  conditional 
surrenderee  to  oome  in  and 
be  admitted.   The  lord's  claim 


was  plainly  illegal,  bat  it  does 
not  appear  that  a  court  of 
eqnity  would  have  any  juris- 
diction to  interpose. 

{k)  Hol^aat  y.  Clapham^  1 
T.  R.  600. 

(0  2  Wils.  15. 

(m)  SiUtm  v.  SUmey  2  Atk. 
101. 
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of  special  custom,  the  lord  of  the  manor  is  bound 
to  receive  and  inrol  a  surrender  of  this  description 
(the  tendency  of  which  to  interfere  with  the  fruits 
of  tenure  is  obvious) ;  and  it  was  decided  in  the 
negative  (n).  This  form  of  surrender  cannot,  there- 
fore, be  resorted  to. 

If  a  mortgagee  of  copyholds  have  not  been  ad- 
mitted, and  the  mortgage  is  paid  ofi^  it  is  the 
practice  to  enter  an  acknowledgment  of  satisfaction 
on  the  court  rolls^  which  is  treated  as  sufficient 
evidence  of  the  discharge  of  the  mortgage,  and  as 
vacating  the  surrender.  It  is  proper,  also,  that  a 
receipt  for  the  money  should  be  indorsed  on  the 
deed  of  covenants  accompanying  the  conditional 
surrender. 

It  is  not  usual  in  mortgages  of  copyholds  to  pro- 
vide by  special  covenants  for  the  payment  by  the 


Diflchaige  of 
mortgage  by 
entrj  of  ac- 
knowledgment 
of  satiBfaction 
on  coart  rolla. 


Payment  of 
fines  and  ex- 
penaes  attend- 


(n)  Flock  V.  Dawning  Col- 
lege, 13  C.  B.  945.     If  the 
lord  accept  the  surrender,  he 
cannot  afterwards  refbyse  to 
act  on  it:  Eddlestmy.  CoVms^ 
3  De  0.  M.  &  0.  1 ;  and  see 
per  /(wvw,  C.  J«,  in  Flack  v. 
Downmg  College^  nbi   supra. 
If  one  snrrendeied  to  the  use 
of  his  willy  he  created  a  power 
to  name  the  tenant^  and  this 
18  a  power  which   may  be 
del^ated,  as  where  a  testator 
names  somebody  who  is  to 
^ipointv  and   in   de&ult   of 
^^pointment  is  to  have  the 
property;  but  this  is  a  right 


peculiar  to  wills,  and  does  not 
apply  to  transactions  inter 
YiTOS:  "p&rJervis,  C.  J.,  in  Flack 
Y.  Doummg  Collegey  nbi  sapra; 
and  see  Olass  y.  Rkhardsotij 
9  Hare,  698;  8.  C.  on  App.,  2 
De  G.  M.  &  G.  658.  Where 
the  testator  directed  his  exe- 
cutors to  sell  certain  copyhold 
property  and  "convey"  it  to 
the  purchaser,  it  was  held  that 
the  lord  could  not  require  the 
executors  to  be  admitted  in 
order  to  convey  to  the  pur- 
chaser, but  was  bound  to 
admit  the  purchaser :  Beg.  v. 
WiUony  3  Best  <&  Sm.  201. 
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ant  npon  ad-       mortffaffor  of  all  fines,  costs,  and  expenses  attendant 
notnaujiiiy         on  admittance,  and  other  incidents  of   copyhold 

proTided  for.  •      i    /.  i  i        ^       r 

property ;  the  matter  is  left  to  the  general  rule  ot 
equity ;  and  undoubtedly  the  mortgagor  would  not 
be  pennitted  to  redeem  until  after  repayment  to 
the  mortgagee,  with  interest,  of  any  such  sum  as 
he  might  have  been  compelled  to  expend.  The 
case  differs  considerably  from  that  of  leaseholds 
where  renewal  is  optional ;  but  still  it  might  be 
desirable  to  arm  the  mortgagee  with  a  covenant 
for  payment  of  the  sums  he  might  be  compelled  or 
might  find  it  desirable  to  expend  by  reason  of  the 
h  copyhold  tenure.  K  the  copyholds  be  held  for  lives, 
•  the  mortgage  (as  already  noticed)  (o)  should  contain 
the  usual  provisions  for  renewal  and  payment  of  the 
fines. 

Mortgages  of  In  mortgaging  leaseholds,  the  form  of  the  mort- 

comparative  gagc  will  bc,  in  somc  dcgrcc,  determined  by  the 
mo^^^j^  amount  of  the  rent  and  nature  of  the  covenants 
i^gtrnt*'''^     to  which  they  axe  subject.    An  assignee  of  a  lease 

is  liable  to  the  payment  of  the  rent  reserved, 
and  the  performance  of  the  covenants  con- 
tained in  the  lease,  although  he  do  not  enter 
on  the  premises.  And  although  it  was  once 
held  that  this  did  not  apply  to  an  assignee  upon 
mortgage  (^),  yet  it  is  now  well  settled  that  a 
mortgagee  who  takes  an  assignment  of  a  lease 
by  way  of  mortgage,  although  he  never  enter 
upon  or  take  possession  of  the  property,  becomes 


(o)  See  p.  612,  snpra.  {p)  Eaton  y.  Jaques^  2  Dong. 

455. 
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liable  to  the  rents  and  covenants  of  the  lease  {q). 

Hence,  in  framing  a  mortgage  of   leasehold  pro-^ 

perty,  it   becomes  necessary  to   consider  whether 

the  lent  and  covenants  are  such  as  to  render  the 

liability  to  them  a  serious  incumbrance.      If  the 

rent  be  trifling,  and  the  covenants  not  of  a  kind 

hkely  to  be  burdensome,  the  mortgage  should  be 

made  by  assignment,  because  it  is  expedient  that 

tibie  mortgagee  should  have  the  whole  legal  interest 

rather  than  a  mere  derivative  estate.     It  is  expe* 

dient,  both  for  the  purpose  of  a  sale,  and  because 

it  precludes  the  mortgagor  from  forfeiting,  or  doing 

other  mischief  with,  the  nominal  reversion  which 

is  left  in  him   by  an  underlease.      If,   however, 

the  rent  be  large,  or  the  covenants  of  formidable 

liability,  the  mortgage  must  be  made  by  xmder- 

lease.      The    mortgagee  will    not   then   be    liable 

to  the  superior  landlord  in  respect  of  the  rent 

or  covenants  of  the  original  lease  (r),  although,  of 

course,  the  chattels  on  the  property  wiU  be  liable 

to  distraint;   a  consideration  which  may,  in  some 

cases,  be  very  important.     The  risk  that  the  mort-  Power  of  sale 

gagor  may,  by  means  of  the  nominal  reversion  left  demiae,  should 

•i.  t^     fi  '  I  i»T».  ^1        contain  decla- 

m  mm,  cause   a  forfeiture  of    his  term  must  be  ration  of  trust 
undergone  ;  but  the  difficulty  with  regard  to  a  sale  werS^^for 
may  be  removed  by  the  introduction  into  the  power  ^""* 
of  sale  of  a  special  clause,  which  should  be  in  the 
fonn  of  a  declaration  of  trust  of  the  nominal  re- 


{q)  Williams  v.  Bosanquet,     Doug.  183  ;  Earl  of  Derby  v. 
1  Brod.  k  Bing.  238.  TayUyr,  1  East,  502. 

(r)  Rolford  v.    Haick,    1 
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CJeitm  que 
tmst  or  depo- 
sitary of  lease, 
not  liable  fur 
rent  and  cove- 
nants. 


version  after  Bale  for  the  purchaser.  Although  a 
covenant  for  the  assignment  of  the  nominal  rever- 
sion upon  a  sale  in  such  manner  as  the  purchaser 
should  require  would  not  render  the  mortgagor 
trustee  for  a  purchaser  {s),  so  as  to  enable  the  latter 
to  get  in  the  outstanding  reversion  under  the  pro- 
visions of  the  Trustee  Acts  (^),  there  can  be  Utde 
doubt  that  such  a  declaration  of  trust  as  above 
suggested  would  have  this  effect  (u),  and  would  also 
(as  ought  to  be  the  case)  give  to  the  mortgs^r, 
after  a  sale,  the  right  to  indemnity,  on  the  ordinary 
footing  of  a  trustee,  from  the  purchaser  in  respect  of 
the  rent  and  covenants  {x). 

It  was  formerly  supposed  to  be  the  doctrine  of 
equity,  that  the  cestui  que  trust  or  depositary  of 
a  lease  was  liable  for  the  rent  and  covenants  in  a 
suit  by  the  lessor  (^),  but  the  contrary  is  now 
settled  (z) ;  nor  can  the  lessor  compel  him  by  suit 


(s)  Be  Property  22  L.  J. 
Ch.  948. 

(0  The  Trustee  Act,  1850 
(13  &  14  Vict.  c.  60) ;  an  Act 
to  extend  the  proyisions  of 
"The  Trustee  Act,  1850'* 
(15  &  16  Vict.  c.  55). 

{u)  It  is  conceived  that  the 
terms  in  which  \Be  Propert  is 
referred  to  by  Wood^  V.  C. 
(Kay,  420  ;  see  Dart,  3rd  ed. 
p.  381,  note  (^)),  are  not  to 
be  regarded  as  an  authority  to 
the  contrary.  See  also,  ante, 
vol.  1,  3rd  ed.  p.  342,  note  (o). 


referring  to  Be  ColUnffwooi  6 
W.  R.  536. 

(x)  See  per  W^oMj  V.  G, 
5  Hare,  9. 

(y)  Claverinff  v.  WesUey,  3 
P.  Wms,  402;  Lucas  v.  Comer- 
fordy  3  Bro.  C.  C.  166,  1  Ves. 
jun.  235,  8  Sim.  499 ;  Flighi 
Y.  Bentleyy  7  Sim.  149. 

(z)  Moores  t.  Ghoat^  8  Sinu 
508;  Walters  t.  The  Northern 
Coal  Mining  Company^  5  De 
0.  M.  &  G.  629;  Coxy. Bishop, 
8  De  G.  M.  &  G.  815* 
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in  equity  to  take  a  legal  assignment  of  the  lease, 
although  he  may  have  entered  into  possession  and 
paid  rent  (a).  In  such  a  case,  though  not  liable 
in  equity  for  the  rent  and  covenants,  he  would, 
apparently,  be  liable  at  common  law  in  respect  of 
his  tenancy. 
In  firaming  covenants  relating  to  insurance   of  CoYenantofor 

1111  1111        inearanoe  of 

leasehold  property,  care  must  be  taken  that  the  leaaehoku. 
stipulatioiis  are  not  repugnant  to  any  covenants 
for  insurance  which  are  contained  in  the  original- 
lease.  As,  for  instance,  if  the  covenant  in  the 
lease  be  to  insure  in  the  name  of  the  lessor,  it  must 
not  be  stipulated  that  the  mortgage  insurance  shall 
be  in  the  name  of  the  mortgagee ;  for  if  it  were  so, 
the  mortgagor  would  be  obliged  to  keep  up  two 
insurances  instead  of  one.  It  is  not  right,  however, 
for  the  mortgagee  to  rely  on  the  covenant  in  the 
original  lease :  he  should  insist  on  having  a  cove- 
nant for  insurance  on  which  he  can  himself  sue  (5). 

Where  a  lease  contained  a  covenant  on  the  part  Mortgage  bj 
of  the  lessee  not  to  let  or  otherwise  part  with  "  the  bra^  oTa  * 
said  messuage,  or  this  present  indenture  of  lease,"  against  aUen- 
it  was  held  that  an  equitable  mortgage  by  deposit  *  ^^ 
of  the  lease  was  not  a  breach  of  the  covenant  (c). 

(fl)  Moore  v.  6/reffy  2  De  G.  pay  calls. 
&  Sm.  304 ;  S,  C.  on  App.,  2         {h)  As  to  the  right  of  a 

Phi  717.    See  Newry  Eail-  mortgagee  to  the  benefit  of 

fcay  Company   y.   Moaa^   14  an  existing  insurance  on  the 

BeaT.  64,  where  the  company  mortgaged  property,  see  pp. 

imsaocessMly  endeavoured  to  599 — 601,  snpra. 
compel  a  mortgagee  of  shares        {c)  Doe  y.  Hogg^  4  Dowl.  & 

not  standing  in  his  name  to  Ry.  226. 
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And  (on  the  authority  of  the  case  last  referred  to) 
upon  a  petition  in  bankruptcy  by  the  equitable 
mortgagee  by  deposit  (unaccompanied  by  any 
written  memorandum)  of  a  -lease  granted  to  the 
bankrupt,  his  executors^  administrators,  and  per- 
missive assigns,  the  usual  order  for  sale  was 
made  (d). 
MortgBgwor  Policies  of  assurance  frequently  form  the  subjects 

^L^M.  .       of  mortgage.    They  are  of  great  value  as  collateral 

securities  when  coupled  with  some  annual  income 
(as  a  life  interest)  which  may  serve  as  a  fond  for 
the  payment  of  the  premiums;  but  a  policy  of 
assurance  alone  is  not  a  satisfactory  security,  in- 
asmuch as  it  yields  no  income  for  the  payment  of 
interest^  requires  a  periodical  outlay  to  keep  it  tip, 
and,  generally  speaking,  produces  a  very  small  sum 
if  sold  in  the  lifetime  of  the  assured.  Still,  poUcies 
are  often  mortgaged  by  themselvea  A  policy  is  a 
security  which  can  be  given  by  those  who  have  no 
other  to  give :  by  men  in  business,  who  can  afford 
to  pay  interest  and  premiums  for  the  use  of  capital ; 
or  by  persons,  who,  like  beneficed  clergymen  and 
officers  on  half-pay,  are  in  receipt  of  an  assured 
income  during  their  lives,  which  they  cannot  legally 
pledge  to  an  incumbrancer.  The  policies  which 
are  met  with  in  mortgage  transactions  have  gene- 
rally been  eflFected  on  the  life  of  the  debtor;  but 
sometimes — ^as,  for  example,  where  an  estate  pour 
autre  vie  is  mortgaged — ^the  insurance  by  which 
the  security  would,  in  ordinary  course,  be   com- 

{d)  Ex  parte  Drake,  1  Mont.  D.  &  De  6.  539. 
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pleted,  would  be  upon  the  life  of  the  cestui  que 
vie  (e). 

The  validity  of  a  policy  depends  on  there  having  crirwimstancefl 

,  .  ,  111  ^^  which 

been  no  misrepresentation  as  to  health  or  age  at  TaUdityof 
the  time  when  the  policy  was  effected  (/),   and 


(e)  With  respect  to  policies 
of  assnranoe  on  lives,  see  p. 
bSO,  sapra^  note  (a),  and  the 
cases  there  cited.  The  num- 
ber of  polides  of  assoraiice 
^ected  for  securing  debts  is 
greatly  increased  by  the  ia- 
smance  offices  being  large 
lenders  upon  mortgage  of  life 
and  other  terminable  interests, 
and  reqmnng  insurances  to  be 
effected  with  them  in  connec- 
tion with  their  loans,  so  as  to 
oHnbine  the  profit  of  insurance 
with  the  interest  on  the  debt. 
As  to  insorance  offices  being 
their  own  insorers,  see  C/rey 
T.  Em»n,  1  Gifl  438  ;  Fitz- 
wiOum  7.  PricB^  4  Jnr.  N.  S. 
889. 

(/)  Where  the  policy  con- 
tains a  proviso  that  it  shall 
be  Toid  m  case  of  any  of  the 
allegations  on  which  it  was 
granted  being  mitrae,  the  ma- 
teriality of  a  &lse  allegation 
is  not  to  be  taken  into  con- 
aderation:  Andermm  t.  FUz-^ 
gerald,  4  H.  L.  Cas,  484,  over- 
nding  the  judgment  of  the 
Exchequer  Chamber   in  Ire- 


land«  See  also  Cazmove  v. 
British  EquitabU  InmranoB 
Gompamfy  5  Jur.  N.  8.  1309, 
28  L.  J.  C.  P.  259,  in  Exch, 
Ch.  6  Jur.  N.  S.  826,  29  L.  J. 
0.  P.  160,  in  which  there  was 
a  misstatement,  probably  not 
material,  as  to  the  prior  ill- 
nesses and  medical  attendants 
of  the  assured ;  Ferrms  y. 
Marine  and  Chneral  TraveUerf^ 
Insurance  Company ^  6  Jur.  N. 
a  69,  29  L.  J.  Q.  B.  17,  in 
Exch.  Ch.  6  Jur.  N.  S.  627,  29 
L.  J.  Q.  B.  242,  in  which  it 
was  unsnccessAilly  contended 
tliat  a  policy  of  insurance 
against  accident  was  vitiated 
by  the  assured  being  described 
as  "  esquire,**  he  being  in  feet 
an  ironmonger;  and  an  article 
in  5  Jur.  N.  8.  part  %  p.  491, 
in  which  the  above-mentioned 
cases  are  considered.  Astothe 
construction  of  conditions  re- 
ferred to  in  and  indorsed  on  a 
policy,  see  Braunstem  y.  Aeci^ 
dental  Death  Inswrance  Com* 
pany^  1  Best  &  Sm.  782.  In 
Towle  y.  National  Qvardium 
Aesttrance  Society^  3  Oif.  42, 
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on  nothing  being  affcerwards  done  by  the  assured 
which  transgresses  the  rules  of  the  office,  or  other- 
wise vitiates  the  policy  {g).     Most  policies  on  the 


a  distinction  was  drawn  be- 
tween  representations   refer- 
ring to  past  or  existing  state  of 
things,  and  representations  as 
to  the  future  acts  of  other 
persons,  to  which  the  prin- 
qiple  of  the  decision  in  Anders 
sanT. Fitzgerald  was  said  to  be 
inapplicable.    On  this  ground 
a  guarantee  policy  was  held 
not  to  be  vitiated  by  inaccu- 
irate  answers  to  questions  as 
to  the  amount  which  a  tax- 
collector  would  have  in  his 
hands  at  one  time,  and  the 
checks  used  to  secure  accu- 
racy  in    his   accounts.      In 
Fowkes  y.  ManchMier  and  Lou- 
den Ltfe  AssoeiaUoriy  11  W.  R. 
622,  a  life  policy,  accompauied 
by  a  declaration  signed  by  the 
assured,  contained  a  proviso 
avoiding   the   policy  if  any 
statements  in  the  declaration 
were  untrue.    By  the  declara- 
tion the  assured  declared  the 
particulars  therein  stated  to 
be  true,  and  agreed  that  they 
should  form  the  basis  of  the 
contract,  and  that  the  policy 
should  be  void  if  they  con- 
tained any  fraudulent  conceal- 
ment  or   designedly   untrue 


statement.  It  was  considered 
that  upon  these  documents  the 
word  "  untrue  "  in  the  proviBO 
was  to  be  construed  ''  design- 
edly untrue,"  and  that  the 
policy  would  not  be  vitiatei 
by  an  incorrect  statement,  if 
honestly  made. 

(g)  Where,  the  assured  bdng 
bound  not  to  go  beyond  the 
limits  of  Europe,  a  local  agent 
of  the  assurance  society  con- 
tinued, after  notice  of  the  as- 
sured having  gone  to  reside 
in  Canada,  to  receive  the  pre- 
mium firom  an  assignee  of  the 
policy,  it  was  held  that  the 
society  was  precluded  from 
insisting  on  the  forfeiture: 
Wing  V.  Harvey^  5  De  G.  IL 
&  G.  265.  Where  there  has 
been  an  unintentional  mis- 
representation as  to  age,  it  is 
stated  to  be  the  practice  of 
the  offices  to  set  off  against 
the  sum  assured  an  amount 
calculated  according  to  the  dif- 
ference of  the  preminm  which 
would  have  been  charged  if 
the  age  had  been  correctly 
stated,  and  to  pay  the  balance. 
See  Bunyon  on  Life  Assur- 
ance, pp.  79,  80. 
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life  of  the  grantee  are  in  terms  avoided  by  the 
death  of  the  assured  by  the  hands  of  justice,  or  by 
his  own  hands,  or  in  a  dueL  As  to  the  execution 
of  the  assured  in  consequence  of  a  crime  committed 
by  him,  this  merely  expresses  what  the  law  would 
imply  in  the  absence  of  special  provision  (h) ;  and  it 
is  probable  that  the  same  principle  would  reach 
the  case  of  a  person  feloniously  committing  suicide 
while  in  a  sane  state  of  mind  (i) ;  but,  in  the 
absence  of  special  contract,  a  life  policy  is  not 
rendered  void  by  the  suicide  of  the  assured  whUe 
in  a  state  of  insanity  (k).  With  respect  to  self- 
destruction,  some  of  the  offices  expressly  provide 
that  it  shall  annul  the  policy,  whether  the  assured 
is  sane  or  insane,  thus  avoiding  a  question  which 
has  given  rise  to  serious  diflferences  of  judicial 
opinion ;  but,  as  to  which,  it  appears  in  the  result 
that  self-destruction,  though  committed  in  an  irre- 
sponsible state  of  mind,  is  within  the  meaning  of 
the  ordinary  proviso  for  avoiding  the  policy  (Z), 


(A)  Amicable  Society  t.  Bol- 
land,  4  BUgh,  N.  S.  104,  2 
Dow  &  Clark,  !• 

(t)  See  per  Lord  Gamphelly 
C.  J.,  in  Mo(^e  v.  WooUey,  4 
E1.&BL254;  TheVice-Chan- 
cellor  Woodj  in  Hottm  t.  Anglo- 
Australian,  JcCy  Insurance 
Qm^any,  7  Jiir.  K  S.  673, 
expresses  himself  more  donbt- 
Mly  as  to  this  point. 

(A?)  Home  y.  Anglo- Aus-- 
tralian,  ic,  Insurance  Gem- 

▼Ok   II. 


pany,  obi  supra. 

(J)  See  Borradaile  v.  Hunter^ 

5  Scott,  N.  R.  418,  5  Man. 

6  Gr.  639 ;  Clifi  v.  Schwahe, 
3  C.  B.  437,  481,  note,  where 
it  appears  that  the  office  even* 
tnally  returned  the  amount  of 
the  premiums,  with  interest 
at  4  per  cent.  In  Bufawr  t. 
Professional  Life  Assurance 
Company,  25  Bear.  599,  in 
which  the  policy  waa  to  be- 
come void  if  the  assured  should 


Y  Y 


^ 
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WliCTe  the  assurance  is  on  the  life  of  a  nominee  of 
the  assured,  it  is  by  no  means  of  course  to  insert  a 
provision  of  the  description  referred  to  ;  and  if  not 
expressly  inserted,  it  would  not  be  implied.  Hence, 
if  a  policy  be  effected  for  the  purpose  of  a  mortgage 
security,  there  are  advantages  in  taking  it  in  the 
name  of  the  mortgagee,  which  removes  some  of  the 
risks,  and  avoids  the  necessity  of  an  assignment 
A  policy  on  the  life  of  the  assured  may  stipukte 
that  it  shall  be  valid  to  the  extent  of  the  interest  of 
any  bond  fide  assignee^  notwithstanding  that  tlie 
assured  should  commit  suicide  (m) ;  and  where  a 
policy  containing  a  stipulation  to  thia  effect  was 


commit  saicide,  it  was  con- 
sidered to  be  dear  that  the 
words  "  commit  suicide,"  were 
not  distinguishable  from 
"perish  by  his  own  hand." 
It  is  understood,  that,  in  sach 
cases,  the  office  generally  re- 
fbnds  a  portion  of  the  pre- 
minms.  When  a  policy  is 
avoided  by  concealment  or 
misrepresentation,  not  frau- 
dulent^ the  assured  is  entitled 
to  a  retom  ot  the  premioms, 
on  the  ground  of  failure  of 
consideration. 

(m)  Moore  v.  WooUey^  4  El. 
<&  Bl.  243.  As  to  what  is  a 
sufficient  assignment  within 
the  meaning  of  the  clause,  see 
CooJc  V.  Blacky  1  Hare,  390 ; 
Dufawr  y.   Profesaional  Life 


Aantrance  Company,  25  Beay. 
599  (in  which  it  was  consi- 
dered that  *'  legally  assigned'' 
meant  '<  validly  and  effectually 
assigned  ")  ;  Jonea  v.  GonsoU- 
dated  Investment  ConqHrny,  26 
Beav.  256.  In  Jackson  v.  Fas- 
teTy  5  Jur.  N.  S.  547 ;  on  app. 
in  Exch.  Ch*  id.  1247,  1  El.  & 
El.  463,  it  was  held  that  a 
protective  stipulation  to  take 
effect  in  case  of  the  suicide  of 
the  assured,  **  if  any  third 
party  have  acquired  a  Inmd 
fide  interest  by  assignment,  or 
by  legal  or  equitable  lien  for 
a  valuable  consideration,  or  as 
security  for  money,"  did  not 
apply  in  favour  of  the  assig- 
nees in  bankruptcy  of  the 
assured. 
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mortgaged  with  other  property  for  a  sum  exceeding 
the  amount  of  the  policy,  and  the  assured  com« 
mitted  suicide  (during  a  fit  of  temporary  insanity), 
it  was  held  that  the  pajrment  of  the  sum  assured 
to  the  mortgagee  did  not  give  the  insurance  com- 
pany any  equity  against  either  the  property  com- 
prised in  the  mortgage  or  the  estate  of  the  assured, 
neither  the  doctrine  of  marshalling  nor  that  of  prin- 
cipal and  surety  being  applicable  to  such  a  case  (n). 
An  insTirance  effected  upon  a  life  in  which  the  Ai  to  the  in- 

..  .  ,  terert  requiute 

person  effecting  it  has  no  mterest,  is  void  under  the  to  support  a 
Act  of  14  Geo.  3,  c.  48 ;  but  a  person's  interest  in 
his  own  life,  and  a  creditor's  interest  in  the  life  of 
his  debtor,  are  sufficient  to  give  validity  to  an  assur- 
ance (o).  It  was  formerly  held  that  insurance  of 
lives,  as  well  as  of  ships,  and  against  fire,  was  a  con- 
tract of  indemnity ;  and  that,  where  the  assured  sus- 
tained no  loss — ^as,  for  instance,  where,  being  a  cre- 
ditor, his  debt  was  paid  without  having  recourse  to 


(n)  SoUcUors  and  General 
L^e  Assurance  Society  t.  Lamb^ 
1  Hent  &  Mil.  716 ;  aff.  on 
app.,  2  De  O.  J.  &  S.  251. 
See  Y.-C.  WooS^s  judgment 
as  to  the  distinction  between 
iUs  case  and  Cook  t.  Blacky 
nbi  snpra,  in  which  an  acconnt 
was  directed,  with  an  inquiry 
whether  the  plaintiiF  had  any 
secnrities  for  his  debt  other 
than  the  policy. 

(o)  See  p.  530,  note  (a), 
supra;  Banyon  on  Life  As- 


surance, pp.  14,  et  seq.,  and 
the  cases  there  cited,  as  to 
what  constitutes  a  sofficient 
interest  to  support  a  life  policy. 
In  Hehdon  v.  West^  3  Best  & 
Sm.  579,  it  was'  held  that 
when  payment  had  been  made 
upon  a  policy  oovering  the 
whole  amonnt  of  the  plain- 
tiff's insTUtkble  interest  in  the 
life  insured,  payment  of  a 
further  policy  upon  the  same 
life  could  not  be  enforced. 

Y  Y  2 
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interest  not 
neoesaary. 


Wbeiher,  after 
discbarge  of 
mortgage, 
policy  belongs 
to  creditor  or 
debtor. 


his  policy — he  had  no  further  claim  against  the  in- 
surers (p).     While  this  doctrine  of  the  necessity  of 
a  continuing  interest  on  the  part  of  the  assured  was 
upheld,  there  was  an  advantage  in  a  policy  effected 
in  the  debtor's  name,  and  assigned  to  the  creditor, 
over  one  granted  to  the  creditor  in  his  own  name ; 
as  the  assignee,  even  without  consideration,  of  a 
person  insuring  his   own  life,  was  held  to  stand 
upon  the  rights  of  the  assignor  {q).   This  advantage, 
however,  was  rather  in  theory  than  in  fact ;  for  the 
insurance  offices  found  it  essential  to  their  business 
not  to  act  on  the  doctrine  in  Godsall  v.  Boldero  (r), 
but  to  pay  the   policy  holder  without  inquiring 
whether  there  was  a  continuing  interest  or  not 
Ultimately  the  course  of  practice  was  followed  by 
that  of  legal  decision  in  the  case  of  Dolby  v.  The 
India  and  London  Life  Assurance   Company  (5), 
in  which  it  was  laid  down  that  life  assurance  is 
not  a  contract  of  indemnity,  but  simply  a  contract 
to  pay  a  certain  sum  in  the  event  of  death  ;  and 
the  case  of  Godsall  v.  Boldero  was  expressly  over- 
ruled. 

Where  the  insurance  is  effected  in  the  name  of 
the  creditor,  the  question,  unless  precluded  by  the 
form  of  the  security,  may  arise,  whether  the  policy 
belongs  to  him,  or  is  redeemable  by  the  debtor.  In 
the  absence  of  contract,  express  or  implied,  a  policy 


{p)  OodsaU  V.  BolderOy  9 
East,  72. 

(^)  Ashley  T.  Ashley,  3  Sim. 
146. 

(r)  Ubi  snpra.    See  Barber 


V.  Morris,  1  Moo.  &  R.  62,  66, 
{s)  15  C.  B.  365.  See  Law 
T.  T?ie  London  and  IndispuU 
able  Life  Policy  Company^  1 
Kay  &  J.  223. 
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eflfected  on  the  life  of  another  will  belong  to  the 
person  who  effects  it  (t) ;  but  if  upon  an  insurance 
by  a  creditor  the  debtor  pays  the  premiums  (u),  or 
is  charged  with  them  in  account  (x),  or  an  inference 
otherwise  arises  that  the  insurance  was  intended  as 
a  security  (^),  it  will  be  the  property  of  the  debtor, 


(0  Humphrey  v.  Arabmy  LL 
&  G.  temp.  Plunket,  318.  See 
Broum  v.  FVeeman^  4  De  G.  & 
SiiL  444 ;  JSx  parte  Lancaster ^ 

4  De  G.  &  Sm.  524  ;  Gottlieb 
T.  OroMh,  4  De  G.  M.  &  G. 
440;  Frem  v.  Erode,  2  De  G. 
&  J.  582.  And  see  supra,  p. 
630,  note  (a). 

(u)  EoUand  r.  Smith,  6  Esp. 
11. 

(x)  McrJand  y.  leaaCj  20 
Bear.  389 ;  Drysdale  v.  Piggott, 
22  Bear.  288,  on  app.  8  De 
G.  M.  &  G.  646. 

(y)  Williams  y.  Afkyns,  2 
Jo.  &  Lat  603 ;  Hawkins  y. 
Woodgate,  7  Beay.  565  (both 
eases  of  annuities)  ;  Lea  y. 
Sintany  19  Beay.  324,  on  app. 

5  De  6.  M.  &  G.  823.  In  Ex 
parte  Andrews,  2  Sose,  410  ; 
1  Mad.  573,  where  a  contin- 
gent interest  was  assigned 
npon  trust  to  secure  a  debt, 
and  the  creditor  insured 
against  the  contingency,  and 
reoeiTed  the  insurance,  he  was 
held  to  be  within  the  prin- 


ciple which  prohibits  a  trustee 
from  making  an  adyantage 
out  of  his  trust,  and,  the 
debtor  being  bankrupt,  was 
permitted  to  proye  only  for 
the  balance  of  the  debt. 
Where  the  grantee  of  an  an- 
nuity insures  at  his  own  ex- 
pense the  life  of  the  grantor, 
it  requires  strong  facts  to 
bring  one  to  the  conclusion 
that  the  policy  was  to  be- 
long to  the  grantor  on  re- 
demption: per  RomiUy,  M.  E., 
20  Beay.  392.  In  Courtmay 
y.  Wright,  2  Gif.  337,  in  which 
the  grantor  of  an  annuity  was 
permitted  to  redeem  a  policy 
effected  by  the  grantee,  it  was 
considered  that  the  authority 
of  Gottlieb  y.  Granch  is  im- 
paired by  the  subsequent  de- 
cisions in  Drysdale  y.  Piggott, 
and  Lea  y.  ffintan:  but  the 
correctness  of  this  yiew  may 
be  doubted.  The  principle 
deduced  by  the  Vice-Chancel- 
lor  in  Gourtenay  y.  Wright,  is 
that  "where  the  relation  of 
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after  payment  of  the  debt.     Usually,  in  tiie  case  of 
a  secured  debt,  the  intention  is  that  the  premiums 


debtor  and  creditor  subsists, 
and  the  true  construction  of 
the  instruments,  and  the  evi- 
dence of  the  real  nature  of 
the  transaction  shows  that  the 
policy  of  assurance  was  effected 
by  the  creditor  as  a  security 
or  indemnity,  if  the  debtor 
directly  or  indirectly  provides 
money  to  defray  the  expense 
of  the  security,  he  is,  on  a 
principle  of  natural  equity, 
entitled  to  have  the  security 
delivered  up  to  him  when  he 
pays  his  debt^  which  it  was 
directly  or  indirectly  at  his 
expense  effected  to  secure." 
This  statement  of  the  prin- 
ciple seems  unobjectionable, 
but  its  application  to  the 
ordinary  case  of  an  annuity 
with  a  policy,  concurrently 
effected  by  the  grantee  on  the 
life  of  the  grantor,  appears  to 
assume  that  if  there  were  no 
insurance  the  charge  to  the 
debtor  would  be  less,  whereas 
it  is  dear  that  in  that  case 
that  portion  of  the  annuity 
which  forms  an  equival^it 
for  the  premiums  must  still 
be  paid  to  the  creditor  as  a 
compensation  for  his  risk,  so 
that  the  expense  of  the  assur- 


ance is  not   defrayed  either 
directly  or  indirectly  by  the 
debtor,   but   falls   upon  the 
creditor.      The    decision  in 
Courtenay  v.  Wright  may  pro- 
bably be   supported  on  the 
terms  of  the  clause  authoris- 
ing the  redemption  of  the 
annuity  which  provided  for 
the    re-assignment    in   that 
event  of  all  the  several  secu- 
rities given  for  reooTering  the 
payment  thereof    In  Bash- 
ford  V.  Canrij  33  Beav,  109, 
in  which  there  was  an  &sp&&& 
contract   that  upon  the  an- 
nuity  being    rede^ned,   the 
policy  should  be  reassigned, 
a  claim  was  made  to  treat  the 
policy  as  belonging   to  the 
grantor's  estate  on  the  termi- 
nation of  the  annuity  by  his 
death;  but  it  was  held  that  this 
claim  could  not  be  maintained. 
As  to  the  right  to  redeem  po- 
licies purchased  along  with  a 
reversionary  interest^  the  sale 
of  which  is  set  aside  for  inade* 
quaqr  in  the  price,  see  Foster 
V.  Roherts,  29  Beav.  467;  N^ 
UU  V.  Berridgey  11 W.  E.  446; 
on  app.  3  N.  R.  53, 12  W.  R. 
283,  10  Jur.  N.  &  53. 
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shall  be  paid  by  the  debtor,  and  that  the  policy 
shall  eventually  belong  to  him ;  and  the  security  is 
framed  accordingly  {z). 
The  declaration  of  trust,  which,  in  mortgages  of  Contmgoicies 

^  for  whioh 

policies  and   other  choses  in    action,  follows  the  mortgages  of 

^       ,  ^  policies  should 

proviso  for  redemption,  and  precedes  the  covenant  pioYide. 
for  payment  of  interest,  has  already  been  noticed  (a) ; 
and  the  case  of  Dyson  v.  Morris  (5),  illustrating  the 
inexpediency  of  relying  upon  this  trust  alone,  has 
also  been  referred  to.  Mortgages  of  policies  and 
other  analogous  descriptions  of  property,  in  order 


(z)  A  mortgage  of  a  life 
policy  IB  a  mortgage  of  ''pro- 
perty," fio  as  to  require  an  ad 
valorem  stamp  {CaldwBU  t. 
Dawsmf  5  Exch.  1);  but  the 
settlement  of  a  life  policy  was 
held  not  to  be  a  deed  settling 
a  definite  sum,  so  as  to  render 
the  ad  valorem  doty  upon  set- 
tlements payable  in  respect  of 
the  Biun  assured ;  SanvUle  y. 
The  Commissioners  of  Inland 
Bm^emte,  10  Exch.  159.  Now 
mider  27  Vict.  c.  18,  s.  12,  a 
Bdilanent  of  a  policy  is  to  be 
chargeable  with  ad  valorem 
dniy  on  the  principal  smn 
asBored,  except  that  if  there 
be  no  coyenanty  contract,  or 
proyiao  for  keeping  np  the 
policy,  or  paying  the  pre- 
miums, the  duty  is  to  be 
chargeable  only  on  the  yalne 


of  the  policy  at  the  date  of 
the  settlement.  A  Ufe  policy 
does  not  create  the  relation  of 
predecessor  and  successor  be- 
tween the  insurers  and  the 
assured  or  any  assignee  of  the 
assured,  so  as  to  attract  suc- 
cession duty :  16  &  17  Vict, 
c.  51,  s.  17.  A  policy  of 
assurance  is  a  security  for 
money,  and  therefore  does  not 
pass  under  a  mortgage  of  per- 
sonal estate,  ''except  book 
debts  and  securities  for 
money:*'  Latorenee  v.  (?afc- 
tvorihi/y  3  Jur.  N.  S.  1049. 

(a)  P.  591,  supra. 

(J>)  1  Hare,  413 ;  and  see 
Brougham  y.  Squire^  1  Drew. 
151 ;  Stanford,  Jtc.  Banking 
Co.  y.  Ball,  8  Jur.  N.  S.  420, 
31  L.  J.  Oh.  143. 
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ney in  assign- 
ment of  poUoy. 


Wlietherithas 
the  effect  of  an 


to  ^ve  proper  security  to  the  mortgagee,  should  he 
prepared  with  a  view  to  three  contingencies — 
namely,  foreclosure,  for  which  purpose  there  should 
he  the  ordinary  proviso  for  redemption  (c)  ;  the 
receipt  by  the  mortgagee  of  the  money  assured  or 
other  property  mortgaged,  which  is  the  object  of 
the  declaration  of  trust  referred  to ;  and  sale,  for 
which  the  usual  power  is  inserted,  with  such  addi- 
tions or  qualifications  as  the  nature  of  the  property 
may  suggest,  and  which,  where  there  is  a  pohcy, 
should  include  an  authority  to  sell  by  way  of 
surrender  to  the  ofl&ce  granting  it  (d). 

A  power  of  attorney  to  sue  for  and  receive  the 
insurance  money  is  commonly  inserted  in  the 
assignment  of  a  poHcy,  and  the  validity  of  such  a 
power  has  been  recognised,  though,  from  the  nature 
of  the  case,  it  cannot  come  into  operation  till  the 
death  of  the  principal  (e).     It  has  been  held  that  a 


(c)  See Slade Y.Rigg^  3  Hare, 
35;  Wayne  Y.Hanhamy^llB^TQy 
62 ;  and  per  Turner^  L.  J.,  in 
DrysdaU  v.  Piggott,  8  De  6. 
M.  &  G.  552. 

{d)  The  assignment  of  a 
policy  will  pass  bonuses,  as 
well  as  the  original  sum 
assured ;  but  the.  instroment 
may  be  so  inartificially  framed 
as  to  raise  a  donbt  as  to  the  in- 
tentions of  the  parties  in  this 
respect,  and  so  to  create  a 
difficulty  of  constmction.  See 
Courfney  Y.FerrerSy  1  Sim.  137 ; 


ParJces  y.  BoU,  9  Sim.  888 ; 
OUly  T.  Burleyy  22  Beav.  619, 
624,  note  ;  Roberts  Y.Edwards, 
33  Beav.  259. 

{e)  See  vol.  1,  8rd  ed.  p. 
409,  n.  (J),  referring  to  Pear- 
son T.  AmtcahJe  Office,  27  Beav. 
229.  In  Offley  v.  Gray,  16 
L.  J.  Ch.  512,  the  suit  was 
occasioned  by  the  refusal  of 
the  office  to  pay  the  assignee 
of  a  policy  with  power  of 
attorney,  without  the  con- 
cmrence  of  the  executors. 
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power  of  attorney  of  this  description  .has  not  the  equitable  poww 

^  •^  *  ,  to  gire  receipts. 

effect  of  the  ordinary  equitable  power  to  give  re- 
ceipts (/) ;  and  though  in  a  later  case  this  dis- 
tinction has  been  discountenanced  (^),  the  practice 
is  to  give  an  express  power  of  the  latter  description, 
the  natural  place  of  which  is  in  immediate  connec- 
tion with  the  declaration  of  trust  of  the  insurance 
money.  The  equitable  doctrine,  that,  where  the 
application  of  a  fund  according  to  the  equities  of 
the  parties  entitled  required  time  and  trouble,  the 
legal  ownership  conferred  an  implied  power  to  give 
receipts,  was,  of  course,  applicable  to  the  case  of  the 
aaagnee  of  a  policy,  and  might  enable  him  to  give 
a  good  discbarge  to  the  office,  where  there  had  been 
an  omission  to  confer  an  express  power  (A)  ;  but 
having  regard  to  the  extensive  powers  of  giving 
receipts  now  conferred  by  law  on  fiduciary  pur- 
chasers and  mortgagees  (z),  and  on  trustees  in 
general  {]c\  it  can  in  future  rarely  be  necessary  to 
have  recourse  to  the  doctrine  referred  to. 
flie  usual  covenants  on  the  part  of  the  mort-  P»meofooT». 

,      TV  raoitt  for  keep- 

gagor    to  keep   up,  and   (if  required)   to  restore  ingupiMur- 
policies  held  as  security,  have  been  already  referred 
to.    The  covenant  to  keep  up  the  insurance  should 
be  in  tenns  negative — ie.,  that  the  mortgagor  will 

(/)  Brazier  y.  HudsoUy  9  nbi  supra. 
Sim.  1 ;  see  p.  10.  (t)  By  Lord  St.  Leonards' 

{g)  Deshoraugh  t.  Harris,  5  Act  (22  &  23  Vict,  c  36), 

De  G.  M.  &  G.  439  ;  see  p.  s.  23. 
458.  {Jc)  By  Lord  Granworth's 

{h)  Glynn  v.  Locky  3  Dru.  &  Act  (23  &  24  Vict.  c.  146), 

War.  11 ;  Deshorwgh  v.  Harris,  s.  29. 


anoe.  ' 
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premium! 
-whether  barred 
by  eertifieate  in 
bankraptey. 


not  do  any  act  by  wliich  the  policy  may  be  avoided, 
and  not  merely  affirmative,  that  he  will  do  all  acts 
requiflite  for  keeping  up  the  policy.  In  a  case  in 
which  a  policy  was  assigned  by  the  assured  to  the 
trustees  of  his  marriage  settlement,  with  a  covenaiit 
in  the  affirmative  form  above  mentioned,  it  was 
held  that  the  avoidance  of  the  policy  by  the  suicide 
of  the  assured  was  not  a  breach  of  the  covenant, 
and  that  the  trustees  had  therefore  no  right  of 
proof  against  the  estate  (1).  Where  a  policy  was 
assigned  with  a  covenant  to  do  no  act  by  which 
the  policy  might  be  avoided,  and  the  oovenanbMr 
avoided  it  by  going  beyond  the  limits  of  Europe 
without  the  required  licence,  the  Court  directed  that 
the  measure  of  damages  should  be  the  market  value 
of  tiie  policy  at  the  time  of  the  breach  of  covenant, 
considering  as  a  fact  that  the  defendant  had  cove- 
nanted to  pay,  and  would  pay,  the  premiums  (m). 

The  liability  under  a  covenant  to  pay  the  pre- 
miiimH  for  keeping  up  a  policy  was  d^rmined  not 
to  be  a  liability  to  pay  money  upon  a  contingency 
pro veable  tmder  the  Bankruptcy  Act  of  12  &  13  Vict 
c.  106, 8.  178,  and,  tiierefore,  not  to  be  barred  by  the 
certificate  in  bankruptcy  of  the  debtor  (n).  Whether 
the  certificate  was  a  bar  to  the  liability  under  the 
covenant  usually  associated  with  the  former,  namely, 


{I)  Domuuf  Y.  JB^rmdaibf  5 
a  B.  BSO ;  S.  O.  10  Bear, 
385.   See  supra,  p.  528,  n.  (c). 

(m)  Hawhku  v.  QmUburst^ 
12  W.  B.  825. 

(n)  Warburff  v.  Tucker,  5  EL 


&  Bl.  884,  in  Bxdi.  Gh.  EL  BL 
&  EL  914;  Tomff  r.  Wmkr, 
16  0.  B.  401  ;  Elder  ▼.  Beat^ 
monty  8  EL  &  BL  353  ;  Mi^ 
ea^e  v.  Eaneofij  Law  Eq>.  1 
Ho.  Lords  242. 
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that  in  case  of  default  the  creditor  may  pay  the 
premiTiinfi,  and  that  the  debtor  will  repay  the  sums 
80  advanced,  is  a  question  on  which  the  authorities 
are  at  variance  ;  but  it  may  be  thought  the  better 
opinion,  ihsA  in  this  case  the  liability  was  barred  by 
the  certificate  (o). 


(o)  In  Warburg  v.  Tiieker, 
5  EL  &  Bl.  384,  it  was  held 
that  neither  the  liability  under 
the  covenant  for  payment  of 
premiums  of  assurance,  nor 
that  mider  the  covenant^  that 
if  the  careditor  pay  the  pre- 
miams  the  debtor  will  repay 
the  moneys  so  paid,  was  barred 
by  the  certificate.    As  to  the 
latter,  the  gronnd  on  which 
it  was  held  that  the  certificate 
was  not  a  bar,  was  in  sub- 
stance that  the  enactment  did 
not  apply  to  a  case  where 
there  were  to  be  successiye 
payments  or  successiye  con- 
tingencies, the  machinery  of 
the  Act  being  inapplicable  to 
sndi  a  case.     In  Toung  t. 
WnUar,  16  C.  B.  401,  judg- 
ment was  given  for  the  plain- 
tiff on  the  covenant  to  pay  the 
premiums,  but  for  the  defen- 
dant on  the  covenant  for  re- 
payment    Ko    reasons    are 
given  for  the  judgment.  Upon 
the  hearing   of  Warburg  v. 
TuckeTy    in    the    Exchequer 


Chamber  (El.  Bl.  &  El.  914), 
the  conflict  between  the 
opinion  of  the  Court  of 
Queen's  Bench  in  that  case, 
and  the  Court  of  Common 
Pleas  in  Toung  v.  Winter  was 
referred  to,  but  eventually  the 
judgment  of  the  Court  below 
in  favour  of  the  continuance 
of  the  liability  under  the  cove- 
nant to  pay  the  premiums  was 
aflSrmed,  the  question  with  re- 
gard to  the  covenant  to  repay 
the  moneys  advanced  by  the 
plaintiff  for  premiums  being 
withdrawn  firom  the  considera- 
tion of  the  Court.  In  Mileage 
V.  Hanson^  Law  Rep.  1  Ho. 
Lords  242  the  judge  at  Nisi 
Pritis  had  directed  the  jury 
that  the  bankruptcy  and  certi- 
ficate did  not  discharge  the 
appellant  from  the  covenant 
to  pay  the  premiums,  but  dis- 
charged him  from  the  covenant 
to  repay  the  amount  of  the 
creditor.  A  bill  of  exceptions 
was  tendered  as  to  the  ruling 
on  the  former  point,  but  dis- 
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In  this  state  of  the  authorities  it  was  enacted  by 
the  Bankruptcy  Act,  1861,  (24  &  25  Vict.  c.  134,) 
s.  154,  that  *^  If  any  bankrupt  shall  at  the  time  of 
adjudication,  be  liable,  by  reason  of  any  contract  or 
promise  to  pay  premiums  upon  any  policy  of  in- 
surance, or  any  sums  of  money,  whether  yearly  or 


allowed  by  the  Court  of  Ex- 
chequer, whose  decision  was 
affirmed  by  the  House  of 
Lords.  It  seems  that  a 
covenant  to  pay  the  pre- 
miums on  a  policy  is  one 
which,  if  broken,  gives  the 
covenantee  a  right  to  com- 
pensation in  damages,  to  be 
measured  by  the  injury  sus- 
tained, and  that  the  liability 
on  such  a  covenant  is  on  this 
ground  distinguishable  from 
a  liability  to  pay  money  upon 
a  contingency.  See  per  Lord 
Chslmsfordy  in  Miicalfe  v* 
Hansony  ubi  supra;  and  see 
also  an  article  in  5  Jur. 
N.  S,  pt.  2,  p.  89,  which 
refers  ako  to  some  other 
cases  determined  upon  this 
principle.  This  view  as  to 
the  nature  of  a  covenant  to 
pay  premiums  is  illustrated 
by  Broum  v.  Pricey  4  Jur. 
N.  S.  882,  27  L.  J.  C.  P.  290, 
in  which  the  debtor  cove- 
nanted to  pay  the  premiums 
on  a  policy,  and  that  in  case 
of  his  default,  it  should  be 


lawM  for  the  creditor  to  keep 
up  the  policy,  and  all  moneys 
paid  for  that  purpose  should 
be  a  charge  on  the  mortgaged 
property,  but   there  was  no 
covenant     that    the    debtor 
would  repay  those  moneys  to 
the  creditor ;  and  the  debtor 
not  having  paid  the  premiums 
which  were  discharged  by  the 
creditor,  it  was  held  that  the 
latter  must  resort  to  the  mort- 
gage security  for  reimburse- 
ment, and  that  nominal  dam- 
ages only  were  recoverable  for 
the  breach  of  covenant.    See 
also  the  case  of  HawJcms  v. 
Coulthurst,  referred  to  p.  684, 
note  (m),  supra.     Under  the 
Bankruptcy  Act,  1861  (24  & 
25  Vict.  c.  134),  s.  153,  the 
Court  may  direct  a  demand 
in  the  nature  of  unUquidated 
and  unascertained  damages  to 
be  assessed  by  a  jury,  or  by 
consent  may  itself  assess  the 
amount    thereof    and    such 
amount  will  be  provable  in  the 
bankruptcy. 
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otherwise,  or-  to  repay  to  or  indemnify  any  person 
against  any  such  payments,  the  person  entitled  to 
the  benefit  of  any  such  contract  or  promise  may,  if 
he  think  fit^  apply  to  the  Court  to  set  a  value  upon 
his  interest  under  such  contract  or  promise ;  and 
the  Court  is  hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to  prove  the 
amount  so  ascertained,  and  to  receive  dividends 
thereon."  By  the  161st  section,  the  order  of  dis- 
charge (the  statutory  equivalent  for  a  certificate  in 
bankruptcy)  is  to  discharge  the  bankrupt  firom  all 
debts,  claims,  or  demands  proveable  under  his  bank- 
ruptcy, except  as  is  in  the  Act  otherwise  provided. 
It  does  not  clearly  appear  whether  the  optional 
character  annexed  by  the  Act  to  proof  in  the  bank- 
ruptcy in  respect  of  liabilities  of  the  description 
specified  in  the  154th  section,  will  preserve  such 
liabihties  from  being  barred  by  the  order  of  dis- 
charge, should  the  creditor  not  think  fit  to  apply  to 
the  Court  under  that  section. 
PoUcies  of  assurance   are   within  the  principle.  At  to  neoeiMty 

of  giving  notice 

that  in  order  to  bind  third  parties,  the  assignment  of  asaignmiait 

of  choses  in  action  must  be  rendered  as  complete  as 

the  nature  of  the  property  admits ;  and  like  other 

debts,  they  are  chattels  within  the  meaning  of  the 

Bankruptcy  Acts,  so  that,  if  they  are  in  the  order 

and  disposition   of  the  bankrupt,  they  will  pass 

upon  the  bankruptcy  to  his  assignees  (jp).     From 

(p)  Ryall  y.  RowJes^  1  Yes.  of  assurance  haye  been  fre- 
sen.  348  -,  8.  G.  I  Atk.  165,  quently  held  to  be  within  the 
nom.  ByaU  y.  BolU.    Policies     reputed  ownership  clause  in 
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these  ciremustances  arises  the  nece^ty  of  giving 
notice   to   the  office  upon  taking  an  assignment 
(whether  by  way  of  mortgage  or  otherwise)  of  a 
policy.    By  this  step  the  assignee  secures  priority 
over  every  other  claimant  by  whom  notice  has  not 
been  given,  and  takes  the  policy  out  of  the  order 
and  disposition  of  the  assured,  so  as  to  prevent  its 
passing  to  his  assignees  in  the  event  of  his  bank- 
ruptcy.    The  doctrine  of  notice,  in  connection  with 
the  assignment  of  choses  in  action,  has  been  fiilly 
discussed  in  another  part  of  this  work  {q).    Pro- 
bably  iiie  ground  for  treating  notice  to  the  debtor 
as  essential  to  the  completeness  of  an  assignment 
was^  because,  otherwise,  the  debtor  might  pay  the 
money  to  the  person  who  had,  without  his  know- 
ledge, ceased  to  be  his  creditor ;  and,  being  bond 
fide  in  making  the  payment,  it  would  be  impossible 
to  make  him  pay  again  (r). 
Mortgages  of  Bcsides  the  particular  kind  of  obligation  created 

by  a  policy  of  assurance,  other  debts,  secured  and 
unsecured,  may  form   the    subject  of   m(»rtgages. 

the  Baakmptey  Acts.  InNeale  see  pp.  538,  et  aeq.    See  also 

y.  MolyneuXf  2  Gar.  &  Eir.  672,  North  British  Insurance  Cam^ 

it  wag  ruled  by  Paitism,  J.,  jpany  v.  HalUtty  7  Jur.  N.  S. 

that  the  assignment  by  deed  1263  ;  Rickards  v.  Oledstanes^ 

of  a  policy,  though  the  policy  3    Gif.    298,    alf.    on    app., 

itself  was  not  delivered  to  the  8  Jur.  N*.  S.  456 ;  Edwards  y. 

assignee,  passed  the  legal  title,  Ma/rtm^  Law  £ep.  1  Eq.  Ga. 

so  as  to  enable  him  to  main-  121 ;  Bridgey.Beadon^  WeekL 

tain  detinue  against  a  subse-  No.  1867,  p.  51. 

quent  incumbrancer  who  held  (r)  Per  Sir  W.  OranU  M.  R., 

the  policy.  in  Joms  y.  Oibbons,  9  Ves, 

(q)  P.  530,  note  (a),  supra;  410. 
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Unsecured  debts  ean  taxely  afford  a  satisfactory 
aecurit^ ;  but  it  not  unfrequently  happens  that  a 
mortgage  is  itself  transferred  by  way  of  security  by 
the  mortgagee,  thus  giving  rise  to  what  is  called  a 
sab-mortgage. 

ASf  except   in  the  case  of  negotiable  securities^  l^  debts  «re 
sach  as  bills  of  exchange,  the  right  of  suing  at  law  asaignment 
for  a  debt    cannot  be   transferred  {s),  the  mart-  Ittoruey!^^  ^ 
gage  of  a  legal  debt  (i*  6^  of  a  debt  conferring  a 
nght  of  action  at  law)  is  effected  by  means  of  an 
aasignment,  with  a  power  of  attorney  enabling  the 
assignee  to  use  the  name  of  the  assignor,  so  as  to 
avail  himself  for  his  own  benefit,  of  the  assignor's 
right  of  action  (<).    In    this    respect    the  assign- 
ment of  a  legal  debt  differs  from  that  of  a  merely 
equitable  chose  in  action,  such  as  an  interest  in  a 
tniBt-fnud,  in  assigning  which  a  power  of  attorney 
is  useless,  and  ought  not  to  be,  though  it  some- 
times is,  inserted.     To  guard  against  priority  being  Notice  of  as- 
gained  by  a  subsequent  incumbrancer,  and  the  loss  given, 
of  the  security,  whether  by  the  bankruptcy  of  the 
origiiMd  creditor,  or  by  his  debtor  paying  him  in 
ignorance,  notice  of  the  assignment  of  the  debt  by 

(«)  Judgments  in  Ireland  minatebyihedeathoftheoon- 

vere  aasignable  nnder  9  Geo*  stitaent.     See  the  references 

2,  a  5  (Irish) ;  bat  nnder  12  in  p.  654,  note  (^),  snpra,    A 

&  13  Yict.  c»  95,  the7  have  deed  poll  in  the  form  of  a 

ceased  to  be  80.  power   of  attorney   may,  in 

(QSocfa  a  power  of  attorney,  equity,  amoont  to  an  assign- 
being  an  anthority  coupled  ment  or  coyenant  to  assign : 
with  an  interest,  is  ineyocable,  Benmit  y.  Coapeff  9  Bea^Y.  252. 
thoogh  it  mnst^  of  oonrse,  ter- 


.   I 
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way  of  mortgage  must  be  given  to  the.  debtor.  In 
the  case  of  a  sub-mortgage,  if  the  original  mortgage 
debt  is  secured  upon  land,  notice  to  the  mortgagor 
is  not  required  with  reference  to  the  operation  of 
the  bankruptcy  law  ;  as,  the  sub-mortgage  being,  as 
well  as  the  original  mortgage,  secured  by  an  estate 
in  land,  the  doctrine,  of  reputed  ownership  does 
not  apply  (u) ;  and,  on  the  same  ground,  it  would 
seem  that  the  priority  of  charge  of  the  sub-mort- 
gagee would  not  be  affected  by  want  of  notice ;  but 
notice  should  nevertheless  be  given,  as  payment 
by  the  mortgagor,  without  notice  of  the  sub-mortr 
gage,  to  the  original  mortgagee,  would  be  valid 
against  the  sub-mortgagee ;  on  the  other  hand,  if 
the  property  forming  the  original  security  is  such 
that  notice  would  have  to  be  given  of  its  assign- 
ment— as,  for  example,  if  a  policy  of  assurance  is 
sub-mortgaged — ^notice  should  be  given  both,  to  the 
office  and  to  the  grantee  of  the  policy  (x). 


{u)  Jones  V.  OtbhonSf  9  Ves, 
407;  Ex  parte  Mackay^  1  Mont. 
D.  &  De  G.  550. 

{x)  In  Ex  parte  Wood,  3 
Mont.  D.  &  De  G.  315,  a 
mortgagee  of  a  policy  of  as- 
surance created  an  equitable 
sub-mortgage  by  deposit,  but 
no  notice  was  given  to  the 
office  of  the  original  or  sub- 
mortgage, nor  was  any  notice 
giyen  to  the  original  mort- 
gagor of  the  sub-mortgage. 
The  original  mortgagee  being 


bankrupt^  it  was  held  that 
the  sub-mortgage  was  inyalid 
against  his  assignees.  In  suctt 
a  case,  notice  of  the  sub-mort- 
gage to  the  original  mortgagor 
would  probably  have  been  suf- 
ficient, without  notice  to  the 
office ;  see  Holt  y.  BeweU,  4 
Hare,  446.  But  if  notice  of 
the  original  mortgage  had  been 
given  to  the  office,  then  notice 
of  the  sub-mortgage  to  the 
office  would  have  been  neces- 
sary and  sufficient :  Ex  park 


MORTGAGES.  691 

Where  there  is  a  sub-mortgage,  the  security  will -?»«»« of  sub- 

°  °  •'  mortgages. 

comprise — ^first,  the  personal  covenant  of  the  sub- 
mortgagor ;  secondly,  the  transfer  of  the  original 
mortgage  debt  and  mortgaged  property  subject  to 
redemption,  with  the  benefit  of  the  power  of  sale  ( y) 
and  other  powers  and  remedial  clauses  contained 
in  the  original  mortgage ;  thirdly,  a  power  of  sale 
enabling  the  sub-mortgagee  to  dispose  of  the  ori- 
ginal mortgage  debt  and  security  at  an  undervalue. 
If  the  sub-mortgagee,  as  assign  of  the  original 
mortgagee,  sell  under  the  power  of  sale  in  the 
mortgage,  he  wiQ  be  enabled,  by  the  terms  of  the 
power,  to  give  receipts  to  purchasers,  which  wiQ  be 
effectoal  discharges  so  far  as  regards  the  mortgagor 
and  those  claiming  under  him ;  but  a  further  and 
special  receipt  clause  will  be  proper  in  order  to 
exonerate  the  purchaser  fipom  the  necessity  of  seeing 
that  the  sub-mortgagee,  after  satisfaction  of  the  debt 
secured  by  the  sub-mortgage,  pays  the  balance  to 
the  original  mortgagee. 

On  every  assignment  of  a  debt  by  way  of  secu-  Protection  of 

asiiignee  uf 

Barmttf  1  De  G.  194 ;  Thamp-  power  of  sale,  or  of  destroying 

«w  V.  TomkmSf  2  Drew.  &  or  suspending  it  ?     When,  as 

Sm.  8.  in  this  collection,  the  power  of 

(y)  In  Oruse  y.  NoweU^  2  sale  is  expressly  made  exer- 

Jnr.  N.  8. 536,  the  Vice-Chan-  ciseable  by  any  person  entitled 

oellor  Kmdersley  suggested  in  to  receive  and  give  a  receipt 

Us  judgment   the   question,  for  the  mortgage  money,  the 

what  would  be  the  effect  on  transfer    of    the    mortgage, 

the  power  of  sale,  of  a  simple  though  by  way  of  sub-mort- 

tranafer  by  way  of  sub-mort-  gage  only,  would  no  doubt 

gagfr— whether  it  would  have  generally  carry  with    it  the 

the  effect  of  transferring  the  power  of  sale. 

▼OL.  IL  z  z 
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debtagaioai       ntv,  it  is  essential  that  the  assignee  should  be 

obligfttion  to  ... 

specially  protected  against  the  obligation  which — 
whether  by  analogy  to  a  mortgagee  in  possession, 
who  is  bound  to  account  for  what  he  ndght  have 
received  but  for  his  own  default  (2),  or  to  a  creditor, 
who,  by  giving  time  to  the  principal  debtor,  dis- 
charges the  surety  (a) — ^would  otherwise  attach  to 
him,  to  get  in  the  debt  in  due  course,  under  penalty 
of  being  charged  with  the  loss,  in  case  any  arise 
through  his  default  (6).  A  similar  liability  would, 
no  doubt,  attach  to  the  mortgagee  of  any  chose  in 
action  which  should  be  lost  or  unpaired  in  value  by 
his  omitting  to  get  it  in  at  the  proper  time,  and 
should  always  be  guarded  against  by  a  clause  pro- 
tecting the  mortgagee  against  involuntary  losses; 
but  it  is  obvious  that  there  is  both  much  more 
uncertainty  as  to  the  time  for  realising,  and  much 
more  risk  of  loss  through .  the  omission  to  realise 
at  the  proper  time,  where  a  -mere  debt  is  in  ques- 
tion, than  where  a  title  accrues  to  a  specific  fund. 
Hence  a  mortgagee  should  be  as  careftd  to  protect 
himself  in  this  respect  as  any  other  fiduciary  owner 
who  acquires  the  right,  and,  with  it,  assumes  the 
duty  of  getting  in  a  debt  (c). 

(2;)  See  p.  638,  note  {g\  case  was  followed,  though  a 

snpra.  doubt  was  intimated  whether 

(a)  See  Oumey  t.  Sy^fpingsy  all  the  principles  there  stated 
2  Phil.  40,  42.  should  be  adopted. 

(b)  Ex  parte  Murey  2  Cox,  {c)  A  striking  example  of 
63  ;  WUliama  y.  Fricej  1  Sim.  the  responsibilities  of  trustees 
&  Stu.  581,  in  which  the  of  a  covenant  for  payment,  is 
authority  of  the  last-mentioned  afforded  by  the  case  of  MatU 
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As  a  person  who  takes  a  sub-mortgage  thereby  Analogy  be- 
pennits  the  mortgage  debt  to  be  appropriated  to  gagee  sab- 
the  discharge  fix)m  liability  to  him  of  the  mortgagee  anrety?"*^  " 
and  his  estate,  the  latter  is  in  a  position  bearing  a 
great  resemblance  to  that  of  a  surety ;  and  the  sub- 
mortgagee cannot  prevent  the  original  mortgagee 
from  getting  in  the  debt  from  his  mortgagor,  who 
is  in  the  position  of  the  principal  debtor,  except 
upon  the  terms  of  releasing  such  mortgagee  and 
his  estate  firom  liability.     Of  course,  if  the  debt  is 
got  in  by  the  original  mortgagee,  he  is  bound  to 
apply  it  in  discharge  of  the  sub-mortgage  (d). 

Personal  chattels,  by  themselves,  or  in  connection  Mortgages  of 
with  other  property,  frequently  form  the  subjects  of  cbaUeiB. 
mortgage.  Thus  furniture  or  plant  may  be  mort- 
gaged, the  instrument  by  which  the  transfer  of 
moveables  (whether  conditionally  or  absolutely)  is 
effected  being  called  a  bill  of  sale.  Again,  when 
mills  and  manufactories  are  mortgaged,  it  often 
happens  that  the  mere  land  and  buildings  ate  of 
fionall  value,  while  the  engines,  machinery,  and  uten- 
sils are  extremely  valuable.     As  this  is  a  subject  of 

hnd  \.  Baiemaih  8  Jnr.  926,  recoyertheamonntofthemort- 

13  L.  J.  Ch.  275,  2  Spence,  gage  money,  may  in  practice 

922,  note  {d),  have  the  operation  of  appro* 

{d)  Qvamey  t.  Seppmgsy  2  priating  the  ihortgaged  pro* 

Phil.  io.    The  rule  applying  perty  to  the  payment  of  the 

to  mortgages  in  general,  that  debt^  and  placing  the  mort- 

a  mortgagee  who  has  made  it  gagor  in  a  positi(m  resembling 

impossible  to  restore  the  pro-  that  of  a  surety :  see  Palmer 

pCTty  mortgaged,  cannot  pro-  t.  Hendrie,  27  Beav.  349 ;  S.  C.^ 

ceed  against  the  mortgagor  to  28  Beav.  341. 

z  z2 
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DWision  of 
ehattek  into 
moTeables  and 
fixtures. 


Bepaterl 
ownership  of 
personal 
ehattels. 


great  importance  and  much  nicety,  it  is  proposed  to 
refer  to  some  of  the  principal  points  of  law  con- 
nected with  the  mortgage  of  property  of  this  descrip- 
tion, and  by  which  the  legal  eflfect,  as  well  as  the 
form  of  such  mortgages,  is  determined. 

The  objects  of  property  now  imder  consideration 
will  naturally  divide  themselves  into  two  leading 
classes,  to  which  distinct  legal  principles  are  appli- 
cable— ^namely,  moveables,  and  fixtures  or  chattels 
aflSxed  to  the  soil.     The  term  fixtures  is  used  in 
a  sense  so  large  as  to  include  objects  inseparably 
annexed  to  the  soil,  and  which  have  tiierefore  be- 
come mere  adjuncts  to  the  freehold ;  and  it  is  in 
this  sense  that  the  ordinary  division  of  fixtures  into 
landlord's  and  tenant's  fixtures    is  made.      With 
reference,  however,  to  the  present  inquiry,  it  will 
be  needless  to  take  into  account  such  fixtures  as, 
having  become  inseparable  from  the  land,  are  neces- 
sarily governed  by  it  as  to  their  devolution ;  and 
our  observations  may  be  restricted  to  fixtures  of 
such  a  description  as  to  be  removeable  against  the 
will  of  the  owner  of  the  freehold  (e).     The  subject 
of  bills  of  sale  of  personal  chattels  will  be  first  dis- 
cussed, and  will  be  followed  by  an  exposition  of  the 
law  of  fixtures  as  connected  with  mortgages. 

Personal  property  passes  by  delivery  of  pos- 
session, and  it  is  possession  which  determines  the 
apparent  ownership  (/).     If,  therefore,  a  purchaser 


(^)  As  to  what  fixtures  are 
•  Mode  of  pass,    removeable,  and  the  extent  and 

ing  property  in       .  . 

personal  chattels,  qnalifications  of  the  right  of 


remoyal,  see  Amos  and  Ferard 
on  Fixtures,  2nd  edit.,  1847. 
(/)  *The  property  in  per- 
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or  mortgagee  of  personal  chattels  do  not  divest  the 
vendor  or  mortgagor  of  possession,  but  permits  him 


sonal  chattels  may,  howeyer, 
pass  withont  delivery  of  pos- 
session. In  Joshna  Williams's 
Law  of  Personal  Property, 
chap.  3  (6ih  ed.  p.  34),  chattels 
are  said  to  be  alienable  in 
three  modes,  namely — 1,  by 
gift  and  delivery ;  2,  by  deed ; 
3,  by  sale  (satisfying  the  legal 
requisites  for  a  sale  at  oommon 
law,  or  imder  the  Statute  of 
Frauds,  aooording  to  the  cir- 
cmnstaaces).  See  also  Shep. 
Touchst,  7th  ei  224;  per 
Parksy  J^  in  Diacon  v.  Tatss^ 

5  B.  &  Ad.  340.  In  two 
notes  by  Serjeant  Man- 
ning to  the  cases  of  Lunn 
T.  Thornton,  1  C.  B.  381,  and 
London  and  Brighton  Railway 
Company  v.  Fairclough^  2  Man. 

6  Gr*  691,  it  is  said  that  a 
donation,  inter  vivoB^  is  com- 
plete if  made  by  deed,  or  if 
made  by  parol  and  accepted 
by  the  donee ;  and  in  Fhry 
y.  Dmnyy  7  Exch.  583,  the 
doctrine  stated  in  those  notes 
is  refened  to,  apparently  with 
2q>pro7al,  by  Baron  Parke, 
who,  in  Ward  v.  AudUmd, 
16  M.  &  W.  870,  gave  it  as 
his  opinion  that  Irons  v. 
SmaUpiece,  2  B.  &  Aid.  551, 


in  which  it  was  held  that  the 
verbal  gift  of  a  chattel  with- 
ont actnal  deliveiy  does  not 
pass  the  property  to  the  donee, 
was  incorrectly  decided.  It 
had  been  snggested  by  Mr. 
Serjeant  Manning,  in  the  notes 
above  referred  to,  that  in  Irene 
V.  Smallpiecey  the  distinction 
between  a  donatio  inter  vivos, 
and  a  donatio  mortis  causd, 
npon  which  the  property  does 
not  vest  in  the  donee  without 
delivery,  had  been  overlooked. 
The  doctrine  that  a  donation 
inter  vivos  is  perfected  by  con- 
sent, without  actnal  delivery, 
is  thatof  the  French  Code  Civil, 
Art.  938,  (cited  in  the  note 
to  London  and  Brighton  Rail- 
way  Company  v.  Fairchmgh). 
It  appears  also  to  be  supported 
by  Wmter  v.  Winter,  9  W.  E. 
747,  in  which  the  Court  up- 
held a  parol  gift  without 
delivery.  The  donee,  how- 
ever, was  in  possession  at  the 
time  of  the  gift,  though  not 
as  owner.  The  judgment  of 
Orompton,  J.,  contained  the 
foUowing  observations  :  — 
"  Actual  deliveiy  of  the 
chattel  is  not  necessary  in  a 
gift  inter  vivos.     In  the  case 
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Ab  to  pre- 
Bomption  of 
fraud  arising 
from  sale  of 
chattels  not 
followed  bj 
deliverj. 


to  remain  the  ostensible  owner,  such  purchaser  or 
mortgagee  will  run  the  risk  of  having  his  title 
defeated  by  creditors,  or  subsequent  purchasers  or 
mortgagees,  as  being  fraudulent  and  void  under  the 
13  Eliz.  a  6,  or  by  the  assignees  in  bankruptcy 
of  the  vendor  or  mortgagor,  in  respect  of  the 
chattels  having  been  left  in  his  order  and  dis- 
position. "For,"  says  Sir  Thomas  Phmier^  *'if 
you,  having  the  right  to  possession,  do  not  exercise 
that  right,  but  leave  another  in  actual  possession, 
you  enable  that  person  to  gain  a  false  and  delusive 
credit^  and  put  it  in  his  power  to  obtain  money 
from  innocent  parties  on  tiie  hypothesis  of  his 
being  the  owner  of  that  which  in  fiact  belongs  to 

An  absolute  sale  of  chattels,  not  followed  by  de- 
livery, gives  rise  to  a  presumption  of  fraud  (A),  and 
has,  indeed,   been  treated  as  if   it  constituted  a 


of  a  donatio  mortis  causd  there 
is  a  reason  for  reqmring  some 
formal  act.  It  is  sufficient,  to 
complete  a  gift  inier  vivosy 
that  the  conduct  of  the  parties 
should  show  that  the  owner- 
ship of  the  chattel  has  been 
changed."  As  to  mortgages 
of  chattels  without  deed,  see 
Litt.  s.  365 ;  Shep.  Tonchst., 
120 ;  Beeves  y.  Cappery  5 
Bing.  N.  C.  136  (mortgage  of 
a  chronometer  without  deed 
bnt  accompanied  by  deUrery) ; 
Flory  Y.  Benny,  7  Exch.  581 


(mortgage  of  a  moYeable  wind- 
mill without  deed  or  deliveiy). 
As  to  oonstmctiYe  deliYeiy,  see 
per  WHleSy  J,,  in  Meyersiem  y. 
Barber,  Law  Bep.  2  C.  P.  52. 
As  to  the  mle  of  the  CiYil  Law 
with  respect  to  the  mortgage 
of  chattels  without  delivecj, 
and  the  extent  to  which  it  has 
been  modified  by  the  Dutch 
Boman  Law,  see  Taiham  y. 
Andres,  9  Jar.  N.  S.  1019. 

(g)  3  Ross.  22. 

{h)  Ttmfne's  Case,  3  Bep.  80; 
1  Smith's  Lead.  Ca.  1. 
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fraud  (t).  It  appears,  however,  fix>m  the  later 
decisioiis,  that  the  circumstance  of  possession 
accompanying  or  following  the  deed  (which,  of 
coTirse,  it  does  not  in  the  case  of  an  absolute  sale 
without  transmutation  of  possession),  though  im- 
portant^ is  not  conclusive,  and  that  the  question  of 
fraud  or  no  fiuud  is  in  general  one  of  which  the 
answer  is  to  be  collected  from  all  the  circumstances 
of  the  case  (k).  "  The  mere  circumstance  of  posses- 
sion  of  chattels,'*  says  Lord  Eldon  (Z),  "however 
familiar  it  may  be  to  say  that  it  proved  fraud, 
amounts  to  no  more  than  that  it  is  primd  facie 
evidence  of  property  in  the  man  possessing,  until  a 
title  not  fraudulent  is  shown,  under  which  that 
possession  has  followed.  Every  case  from  Twyne^s 
Case  downwards  supports  that,  and  there  was  no 
occasion  otherwise  for  the  statute  of  King 
James''  {yn). 
A  bin  of  sale  by  way  of  mortgage  of  chattels  is  Mortgage*  of 

^  ^  c>  e>  ^  chattels  not 

on  a  different  footing  from  an  absolute  assignment.  gencraUy  foi- 

T        1  /.  1  /»     1  lowed  by 

In  the  case  of  a  mortgage  the  nature  of  the  trans-  deUvery. 
action  is  not  such  as  to  require,  and,  indeed,  would 
usually  be  inconsistent  with,  an  immediate  trans- 
mutation   of   possession.    When,    for    instance,  a 
mortgage  is  made  of  furniture  in  a  hotel,  or  of  the 

(t)  Edwards  v.  Harhen^  2         (m)  That  is,  if  possession 

Tena  Sep.  587.  of  chattels  might  always  be 

{Jc)  See  the  cases  collected  treated  as  equiralent  to  owner* 

in  1  Smith's  Lead.  Ca^  5th  ship  where  third  parties  «re 

edit,  pp.  12 — 14.  concerned,  a  special  enactment 

( 0  lu  Lady  Anmdell  y.  to  that  effect  applicable  to  the 

Ph^9,  10  Yes.  139;  see  p.  case  of  bankruptcy  would  have 

145.  been  superfluous. 
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plant  employed  in  a  business,  the  earnings  of  the 
mortgagor  by  means  of  the  articles  mortgaged  are 
in  effect  the  fund  from  which  the  interest  is  to 
come,  and  the  object  would  generally  be  defeated 
if  the  mortgagor  were  deprived  of  possession.  Even 
if  no  profitable  use  of  the  articles  mortgaged  is  con- 
templated, the  fact  of  a  mortgage  being  made 
mostly  impUes  that  ihe  mortgagor  is  not  to  be 
immediately  deprived  of  possession.  The  intention 
of  the  parties  will  usually  be  complied  with  if  a 
right  to  take  possession  is  given  to  the  mortgagee, 

session  tiU  that  nght  is  exercised.  Under  a  bill  of 
sale  in  this  form,  the  possession  of  the  mortgagor  is 
consistent  with  the  deed,  and  the  test  already  re- 
ferred to  of  possession  accompanying  or  following 
the  deed  is  satisfied  ;  and  where  no  fraud  or  collu- 
sion is  intended,  there  is  no  reason  to  apprehend 
that  a  mortgage  of  this  description,  without  trans- 
mutation of  possession  wiQ  be  void  under  the  statute 
of  Elizabeth  (n). 

(n)  See  Edwards  y.  ffarhm^  are  irredeemable  ;  RatcUff  y. 
2  Term  Rep.  587 ;  MartindaU  DaviSy  Balst.  29  ;  Kemp  y. 
y.  Boofh,  8  B.  &  Ad.  605,  and  Weathrooky  1  Ves.  sen.  278. 
the  other  cases  referred  to  in  In  mortgages  by  deed  of  chat- 
Smith's  Lead.  Ca.  5th  edit,  tels,  an  equity  of  redemption 
pp.  12 — 14.  is  resenred  in  the  nsnal  way — 

Where  goods  are  pledged,  sometimes  in  the  form  of  a 
and  no  time  for  redemption  is  condition  ayoiding  the  trans- 
named,  it  seems  that  the  fer  npon  payment  at  the  ap- 
pledger  has  his  whole  life  to  pointed  time,  and  sometimes 
redeem  them  in ;  bat  if  not  in  the  form  of  a  proviso  for 
redeemed  daring  his  life,  they  reassignment. 
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Although,  in   framing  bills  of  sale  by  way  of  Mortgage  may 
mortgage  of  chattels,  it  is  usual  and  proper  to  act  thoagh  deed 

,  ,  •  n  does  not  pro- 

upon  the  principle  of  rendering  the  possession  of  vide  for  poe- 
the  mortgagor,  while  retained,  consistent  with  the  retained  bj 
title  as  defined  by  the  deed,  it  is  not  to  be  inferred  '"**''*^'*°'^' 
that  a  mortgage  of  chattels  will  be  void  under  the 
statute  of  Elizabeth,  merely  because  possession  is 
retamed  by  the  mortgagor  without  the  authority  of 
an  express  clause.     It  seems,  that,  in  the  case  of  a 
mortgage,  as  in  that  of  a  sale,  the  main  question  wiQ 
be  as  to  the  existence  of  actual  fraud  or  coUusion ; 
and  that,  if  the  possession  of  the  mortgagor  is  consis- 
tent with  the  requirements  and  probabilities  of  the 
case,  it  will  not  be  deemed  fraudulent  on  the  ground 
of  not  being  expressly  provided  for  by  the  deed  (o). 


{o)  See  Steward  y.  Lomhey  1 
Brod  &  Bing.  506,  4  J.  B. 
Moore,  281,  where  the  mort- 
f^age  of  a  mill  found  not  to  be 
a  fixture  was  heldvalid  against 
an  execation  creditor  of  the 
moitgagor,  '*  for  it  was  not  to 
be  expected  that  the  mort- 
gagee should  come  to  reside 
in  a  mill.''  It  may  be  thought 
&at  the  finding  that  the  mill 
was  not  a  fixture,  merely 
meant  that  it  was  not  irre- 
moTeable,  and  that,  notwith- 
standing the  finding,  it  was 
a  fixture  in  the  sense  of  being 
annexed  to  the  soil.  In  Cook 
Y.  Fflflter,  3  W.  E.  357,  a  bill 
of  sale  of  the  stock  and  effects 


of  a  hotel,  without  change  of 
possession,  was  npheld,  though 
there  was  no  clause  autho- 
rising the  mortgagor  to  retain 
possession.  V.  C.  Wood  said, 
^^The  bill  of  sale  does  not 
contain  the  usual  clause  of 
possession  until  default,  but  I 
think  that  cannot,  in  this 
Court,  be  much  relied  upon 
where  it  is  a  mortgage  secu- 
rity  Under  these  cir- 
cumstances, this  being  a  mort- 
gage, and  it  being  necessary 
for  the  purposes  of  his  busi- 
ness that  Smith  should  remain 
in  the  possession  of  the  pro- 
perty, I  think  that  the  bill  of 
sale  is  a  Talid  one." 


700  MORTaAGES. 

Act  for  pegiitTE-       Under  the  Act  of  17  &  18  Vict  a  36,  which 

tion  of  hilk  of  •ii  i  i  ii»xi 

■ale.  received  the  royal  assent  on  the  10th  of  July,  1854, 

every  subsequently  executed  bill  of  sale  of  persanal 
chattels,  absolute,  or  conditional,  whether  the  right 
to  possession  is  suspended  or  immediate,  must  be 
registered  by  filing  the  bill  of  sale,  or  a  copy  thereof 
with  an  affidavit  of  the  time  of  making  the  bill,  and 
a  description  of  the  residence  and  occupation  of 
the  person  making  the  same,  and  of  the  attesting 
witnesses,  with  the  derk  of  the  docquets  and  judg- 
ments in  the  Court  of  Queen's  Bench  within  twenty- 
one  days  after  the  making  of  the  bill  (in  the  same 
manner  as  warrants  of  attorney  are  filed),  and  in 
default  thereof  such  bill  of  sale  will,  if  the  pos- 
session is  retained,  be  void  against  a^isignees  in 
bankruptcy  or  insolvency  or  under  any  assignment 
for  the  benefit   of  creditors,  and  against  persons 
seizing  the  property  under  process   of  law,  or  on 
whose  behalf  such  process  shall  have  been  issued 
(s.  1).     Any  defeazance  condition  or  declaration  of 
trust  to  which  the  bill  of  sale  is  subject,  is  to  be  taken 
as  part  of  the  bill  of  sale  for  the  purpose  of  regis- 
tration (s.  2).     The  clerk  is  required  to  keep  a  book 
containing  the  particulars  of  each  bill  of  sale  (s.  3  ; 
and  see  29  &  30  Vict.  c.  96,  s.  7).     Satisfaction  may 
be  entered  on  the  bill  of  sale  or  the  registered  copy 
when  the  debt  has  been  discharged  (s.  6).     And  the 
expressions,  **  bill  of  sale,'*  "  personal  chattels,''  and 
"  apparent  possession,"  are  defined  for  the  purposes 
of  the  Act ;  assignments  for  the  benefit  of  creditors, 
marriage  settiements  and  transfers  of  ships  or  a 
share  therein,  being  expressly  excluded  fi:om  the 
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definition  of  a  bill  of  sale.  By  29  &  30  Vict  c.  96 
(the  Bills  of  Sale  Act,  1866),  a  bill  of  sale  must 
be  re-registered  once  in  every  five  years  during  the 
continuance  of  the  security,  otherwise  the  registra- 
tion wiD  cease  to  be  of  any  effect  at  the  end  of  five 
years  from  the  last  renewal  (s,  4).  The  mode  of 
renewing  the  registration  is  by  filing  an  affidavit 
gtating  the  date  of  the  bill  of  sale,  the  names,  resi- 
dences, and  occupations  of  the  parties  as  stated 
therein,  the  date  of  the  re^tration  of  the  bill  of 
sale,  and  that  such  bill  of  sale  is  a  subsisting 
security  (p). 
Upon  the  Act  for  the  registration  of  bills  of  sale  Dem«ioM  upon 

^  ^  Begisiraiion  Act. 

it  has  been  held  that  where  the  grantee  of  the  biU 
of  sale  takes  actual  possession  within  twenty-one 
days  after  the  granting  of  the  bill  of  sale,  there  is  no 
need  to  register  {q) ;  and  where  a  bill  of  sale  was 
followed  by  a  second  and  afterwards  by  a  third 
bill  of  sale  between  the  same  parties^  and  before  any 
of  the  bills  had  been  registered,  the  goods  were 
seized  by  an  execution  creditor,  upon  which  the 
third  bill  was  registered  within  twenty-one  days  after 
its  execution,  it  was  held  that  the  execution  of  each 
of  the  new  bills  amounted  to  a  redemption  of  the 
goods  and  granting  a -fresh  security,  so  that  the 
third  bill  was  operative  to  all  intents  and  purposes, 
and  prevailed    against  the  execution  creditor  (r). 

ip)  The  Act  for  the  Regis-  (q)  Marples  r.  HartJey^  7 

tration  of  Bilk  of  Sale  in  Ire-  Jur.  N.  8. 446,30  L.  J.Q.  B.  92, 

land  is  17  &  18  Vict  c.  55.  See  Bmhiary  r.  White,  9  Jur. 

Bj  24  &  25  Tict.  c.  91,  s.  34,  N.  S.  913,  32  L.  J.  Exch.  258. 

a  biD  of  sale  cannot  be  regis-  (r)  HolUngsworSt  t.  WhiU^ 

tered  until  duly  stamped.  10  W.  £,  619. 
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The  regisfratiori  of  a  bill  of  sale  was  confiidered  not 
to  be  vitiated  by  an  error  (not  fraudulent)  as  to 
the  amount  to  be  secured  (s) ;  and  a  trust  arising 
from  the  money  having  been  advanced  by  a  third 
person  in  the  name  of  the  grantee  of  the  bill 
of  sale,  was  held  not  to  require  registration,  the 
trust  contemplated  by  the  Act  being  that  in  which 
the  grantor  has  an  interest  (t).  Where  the  trustees 
of  a  marriage  settlement  bought  the  husband's 
household  furniture,  and  took  his  receipt  referring 
to  an  inventory,  and  the  husband  and  wife  con- 
tinued to  have  the  joint  use  of  the  furniture,  it 
was  contended  that  the  receipt  was  a  bill  of  sale 
within  the  meaning  of  the  Act,  and  that  not  having 
been  registered  the  transaction  was  void  against 
an  execution  creditor ;  but  it  was  decided  that 
the  receipt  was  not  a  bill  of  sale  as  mentioned  in 
the  body  of  the  Act,  or  as  explained  in  the  inter- 
pretation clause  (u).  It  was  of  course  decided  that 
a  voluntary  settlement  of  furniture  in  favour  of  the 
settlor's  wife  and  children  did  not  come  within  the 

(«)  Biddulph  y.  Ooold^  11  another."    Baron    WUde   ex- 

W.  R.  882.  pressed    himself  inclined  to 

(0  Bohmscn  y.  Collmgwood^  the   opinion   that  a   bill  of 

13  W.  R.  84.  sale  means  an  instrument  by 

(t^)  Allsopp  T.  Bai/y  7  Hurl,  which    the    property    passes. 

&    Norm.    457.     It  was  re-  See  also  Gaugh  y.  Everard^  2 

marked  by  Chief  Baron  PoU  HorL  &  Colt.  1,  in  which  one 

lock  (with   reference   to   the  of  the  questions  was  whether 

interpretation  clause)  that  "  If  certain   agreements    fbr    the 

there  is  any  enactment  which  sale  of  timber,  materials,  &c., 

ought  to  be  constmed  strictly,  were  bills  of  sale  within  the 

it  is  a  clause  which  declares  act,  but  the  decision  turned 

that  one    thing   shall    mean  on  another  point 
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* 

statutory  exception  with  regard  to  marriage  settle- 
mejita{z).  An  assignment  for  the  benefit  of  cre- 
ditors, in  order  to  come  within  the  exception  as 
to  such  assignments,  must,  it  seems^  be  for  the 
benefit  of  aU  the  creditors  {y).  Under  the  Irish 
Statute  growing  crops  have  been  held  to  be  per- 
sonal jchattels  within  the  meaning  of  the  Act  (2). 
In  the  same  case  it  was  held  that  the  crops 
havmg  been  sold  by  a  written  instrument,  autho- 
rismg  the  purchaser  to  enter  upon  the  lands  for 
the  purpose  of  taking  possession  and  putting  some 
one  in  charge,  and  the  purchaser  having  accord- 
ingly taken  charge  of  the  crops,  and  employed 
labourers  of  his  own  to  tend  and  cultivate  them,  they 
nevertheless  remained  in  the  apparent  possession  of 
the  vendor,  so  that  the  sale  not  being  by  a  regis- 
tered instrument  was  void  against  the  vendor^s 
execution  creditor ;  but  the  soundness  of  this 
decision  was  doubted  in  a  later  case  (a),  in  which, 
under  the  circumstances,  it  was  held  that  enough 
had  been  done  to  take  the  goods,  of  which  the  title 
was  in  question,  out  of  the  apparent  possession  of 
the  vendor.  It  will  be  observed,  that  neither  the 
grantor  of  the  bill  of  sale  nor  his  assignees,  other 
than  assignees  under  his  bankruptcy  or  insolvency, 
or  under  an  assignment  for  the  benefit  of  his 
creditors,  are  among  the  class  as  against  whom  a 

{x)  Fowler  v.  Foatery  5  Jur.         (0)  Sheridan  v.  M^Gartneyy 

N.  a.  99,  28  L.  J.  Q.  B.  210.        11  Ir.  Com.  Law  Eep.  606. 

{y)  General  Furnishing^  Ac^         (a)  Oough   v.   Everard^   2 

Co>  V.  Venn,  2  Hurl.  &  Colt.     Hurl.  &  Colt.  1. 
153. 
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bill  of  sale  is  avoided  for  want  of  registration,  so 
that  an  unregistered  bill  of  sale  is  not  only  good 
as  between  the  grantor  and  the  grantee,  but  also 
will  prevail  against  a  subsequently  registered  bill 
of  sale  of  the  same  property  (J). 


(b)  In  Edwards  y.  English^ 
7  El.  &  BL  564,  in  which  the 
general  rale  was  assomed  to 
be  as  aboye  stated,  it  was  held 
that  the  title  of  the  holder  of  a 
duly  roistered  bill  of  sale,  as 
against  an  execution  creditor, 
was  not  invalidated  by  the 
existence  of  a  prior  defective 
bill  of  sale,  which  would  have 
been  void  against  the  execn^ 
tion  creditor;  but  it  was  sug- 
gested that  tiie  priority  of  the 
first  bill  of  sale  would  be  lost 
by  the  execution ;  and  to  this 
effect  is  the  decision  in  Bs 
Eichardi  r.  James^  Q.  B. 
Weekly  No.  1867,  p.  89. 

There  have  been  several 
decisions  as  to  the  nature  of 
the  affidavit  to  be  filed  with 
the  bin  of  sale,  and  what 
amounts  to  a  sufficient  de- 
scription of  the  residence  and 
occupation  of  the  grantor  and 
the  attesting  witnesses.  Where 
the  bill  contained  a  description 
of  the  residence  and  occupa- 
tion of  the  grantor,  but  his 
occupation  was  not  described 
in  the  affidavit,  it  was  held 


that  the  terms  of  the  Act, 
requiring  that   a  description 
should  be  filed,  t^ogether  with 
the   bill   of    sale,    had    not 
been  complied  with:  Hathn 
V.  English,  7  El.  &  BL  94  ; 
Pickard  v.  Bretz,  5  HurL  ;& 
Nonn.  9,  in  which  the  want 
of  a  description  in  the  affidavit 
was   held  fatal,  though  the 
grantor,    whose    description 
was  contained  in  the  bill  of 
sale,  was  referred  to  in  the 
affidavit    as    Vie  said  C.   B. 
Both  in  the  case  of  an  attest- 
ing witness,  and  in  that  of 
the  grantor,  it  has  be^  held 
that  the  requirement   as  to 
residence  is  satisfied  by  stating 
the  place  of  business  of  the 
party,  though  he  sleep  else- 
where :  BlackweU  v.  England^ 
8  El.  &  Bl.  541 ;  Atienbortmgh 
V.  Thompson,  2  Hurl.  <&  Norm. 
659;  Hewer  v.   Cox,  6  Jur. 
N.  S.  1339.    The  description 
**  gentleman,"  which  means  a 
person  without  an  occupation, 
was   held  to  be   improperly 
applied  to  a  clerk  in  a  govern- 
ment office:  AlUn  v.  Thomp^ 
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9(m,  1  HnrL  &  Norm.  15 ;  to 
an  attorney's  clerk :  Dry  dm  y. 
Hope,  9  W.  £.  18 ;  to  a  per- 
Km  who  had  been  an  attorney, 
but  at  the  time  of  the  bill  of 
Bale  was  acting  as  derk  to 
another  attorney:  Tuton  y. 
Smmer^  S  HnrL  &  Norm. 
280;  to  one  who  had  been 
derk  to  a  firm  of  attorneys 
which  was  dissolved,  but  who 
at  the  time  of  the  bill  of  sale 
was  employed  in  making  np 
the  aoooimts,  and  sending  out 
the  bills  of  the  firm:  Beales 
T.  Tmmani^  6  Jnr.  N.  S.  628, 
29  L.  J.  Q.  B.  188 ;  and  to 
a  person  apparently  withont 
oecnpation,  bat  who  was  in 
&ct  in  the  employ  of  a  mer- 
cantile firm  as  a  buyer  of 
nlks:  Adcans  t.  OrdhcBtn^  12 
F.  R.  282,  10  Jut.  N.  S.  866, 
33  L.  J.  Q.  B.  71 ;  bat  that 
description  was  considered 
appropriate  to  a  person  who 
had  been  a  ooQieiy  agent,  bat 
for  six  months  before  the  date 
of  the  bill  of  sale  had  been 
out  of  employment :  Morewood 
T.  Souih  Yorkshire  Railway ^ 
Ae^  Company^  3  HnrL  & 
Norm«  798 ;  and  to  one  who 
was  withont  regular  employ- 


ment, bat  was  attempting  to 
gain  a  liyelihood  by  medical 
aathorship  and  by  letting 
lodgings:  SuHon  r.  Baih^  3 
Harl.  &  Norm.  882.  The 
statute  requires  a  true  de- 
scription as  at  the  time  of 
giving  the  security,  and  hence 
the  grantor,  who  at  the  time 
was  an  uncertificated  bank- 
rupt following  no  occupation, 
was  held  to  be  properly  de- 
scribed as  a  ^'gentleman," 
though  at  the  time  of  filing 
the  affidavit  he  carried  on 
the  business  of  a  commission 
agent:  London  and  West- 
minster  Loan^  Ac.^  Co.  v. 
Chass,  12  C.  B.  N.  S.  780,  A 
description  of  an  attesting 
witness,  as  of  the  City  of 
Cork,  law  clerk,  was  held  by 
the  Irish  Court  of  Bankruptcy 
to  be  insufficient,  as  not 
giving  sufficient  facility  for 
finding  the  witness,  if  re- 
quired :  Bjs  HameSy  10  Ir.  Ch. 
Bep.  100.  An  affidavit,  which 
in  effect  verified  the  correct- 
ness of  the  descriptions  and 
residences  of  the  parties  as 
contained  in  the  bill  of  sale, 
was  held  to  be  sufficient; 
Foulger  r.  Taylor^  5  Hurl.  <& 


706 


MORTGAGES. 


stated  with  reference  to  bills  of  sale.     Some  at  least 
of  the  frauds  practised  by  means  of  collusive  bills 


Norm.  202.  It  is  sufficient 
if  the  affidavit  filed  with 
the  bill  of  sale  gives  the 
required  information  with  rea- 
sonable certainty ;  and,  there- 
fore, where  the  attesting  wit- 
ness was  properly  described  in 
the  bill  of  sale,  and  was  simi- 
larly described  in  the  affi- 
davit, and  there  deposed  that 
he  saw  the  grantor  execute 
the  bill  of  sale,  and  it  was 
argued  that  there  was  a  want 
of  proof  that  the  attesting 
witness  and  the  deponent 
were  the  same  person,  the 
Court  held  that  the  descrip- 
tion was  sufficient :  Boublot  v. 
Bautell,  6  Jur.  N.  S.  548,  28 
L.  J.  Q.  B.  240.  Mr.  Justice 
Erie  said  that  the  suggestion 
was,  that  there  might  be  two 
persons  of  the  same  name 
present  at  the  execution  of 
the  bill  of  sale,  one  signing 
his  name  as  attesting  witness 
and  another  looking  on  ;  that 
he  thought  it  was  not  the 
duty  of  a  judge  to  make  that 
inference :  and  Mr.  Justice 
ffill  said  that  he  thought  the 
affidavit  contained  eveiy  re- 
quisite which  the  statute  re- 
quired, and  that  every  person 


of  common  sense  would  eee 
that  the  attesting  witness  of 
the  bill  of  sale  .and  the  de- 
ponent were  the  Bame  person. 
See  BisoffewerT.  Cox,  9.W.R. 
143,  6  Jur.  N.  S.  1339 ;  Ban^ 
Jmry  v.  WhitB,  9  Jur.  N.  8. 913, 
32  L.  J.  Exch.  258.    Where 
a  bill  of  sale  was  executed  by 
two  grantors,  of  whom  one  was 
in  possession  of  the  goods  at 
the  time  of  their  seizure  mider 
^fi.fa^  an  affidavit  desmbing 
the  residence  and  occupation 
of  that  grantor  only  was  held 
to  be  insufficient ;  HoopeT  v. 
Parmenter,    10    W.   E.  648. 
An   affidavit   describing  the 
grantor's  residence  and  occu- 
pation "to  the  best  of  the 
belief"  of  the  deponent,  was 
considered  to  satisfy  the  re- 
quirements   of  the    statute: 
Bob  v.  BradshaWy  Law  Bep. 
1  Ex.  106.     It  was  said  by 
Bramwelly  B.,  that  an  affidavit 
cannot  be  construed  to  mean 
more  than  the  belief  of  the 
man  who  makes  it.    In  Orm- 
dell  V.  Brendan,  6  C.  B.  N.  S. 
698,  it  was  held  that  the  book 
kept  by  the  clerk,  under  the 
3rd  section  of  the  Act^  is  a 
book  of  a  public  nature  within 
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of  sale  may  be  equally  practised  though  the  instru- 
ment be  registered.  But  it  may  be  anticipated 
that  the  form  of  the  instrument,  and  its  con- 
sistency or  otherwise  with  the  grantee's  possession 
will  be  less  than  ever  regarded,  and  will  have  little 
or  no  weijght  in  determining  the  issue  of  a  dispute 
upon  a  registered  bill  of  sale  ;  and  that  a  registered 
bill  of  sale,  not  tainted  by  actual  fraud  or  collusion, 
will  be  good  against  creditors.  This  proposition, 
however,  must  be  considerably  qualified  with  re- 
ference to  the  statutory  rights  of  the  creditors  of  a 
bankrupt  to  property  in  his  apparent  ownership. 
The  Bankrupt   Law  Consolidation  Act  of  1849  -^"to^P'^^d 

^  ownership  olaase 

(12  &  13  Vict.  c.  106),  s.  125,  enacts,  "  that,  if  an)'  S"  Bankruptcy 

13  &  14  Vict  c.  99,  s.  14,  so  the  purpose  of  rectifying  the 
that  a  certified  copy  of  it  is 
admissible  in  evidence,  and 
that  as  the  bill  of  sale  and 
affidavit  must  be  filed  simnl- 
taneonsly,  the  time  at  which 
the  affidavit  was  filed  may  be 
inferred  from  the  date  of  filing 
the  bill.  An  affidavit  pro- 
perly intituled,  as  in  the 
Queen's  Bench,  was  held  not 
to  be  invalidated  by  reason  of 
the  grantor  stating  it  to  have 
been  sworn  before  a  com- 
missioner of  the  Court  of 
Exchequer:  Cheney  v.  Gour- 
fow,  9  Jur.  N.  S.  1057.  Where 
the  affidavit  was  defective, 
and  an  application  was  made 
to  have  the  bill  of  sale  and 
affidavit  taken  off  the  file  for 


VOL.  II. 


affidavit,  the  Court  of  Queen's 
Bench  in  Ireland  refused  the 
application,  and  considered 
that  the  proper  course  was  to 
file  a  new  bill  of  sale  and  affi- 
davit, with  an  indorsement  by 
reference  to  the  first  bill  of 
sale,  to  the  effect  that  each  of 
the  bills  of  sale  was  made  for 
the  same  purpose,  and  related 
to  the  same  transaction;  but 
that,  by  reason  of  an  irregu- 
larity in  the  affidavit,  it  be- 
came necessary  to  file  the  new 
bill  and  affidavit :  Re  O'Brien^ 
10  Jr.  Com.  L.  R.  Ap.  xxxiii. ; 
but  see  Se  Wright,  27  L.  T.  R. 
192.  Notwithstandmg  the 
enactment  in  24  &  25  Vict. 
c.  91,  s.  34,  prohibiting  the 

3  A 


708 


MORTGAGES. 


bankrupt,  at  the  time  he  becomes  bankrupt  (c), 
shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or 
disposition  any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition  as  owner,  the 
Court  shall  have  power  to  order  the  same  to  be 
sold  and  disposed  of  for  the  benefit  of  the  creditors 
imder  the  bankruptcy/'  This  section  re-enacts,  in 
nearly  the  same  words,  the  statutory  enactment  on 
the  subject  contained  in  21  Jac.  1,  c.  19,  s.  11,  and 
afterwards  in  6  Geo.  4,  c.  16,  s.  72  (c?). 


registration  of  a  bill  of  sale 
until  it  is  duly  stamped,  if  an 
insufficiently  stamped  bill  of 
sale  has  been  registered,  it  is 
not  void,  but  the  defect  may 
be  remedied  by  payment  of 
the  deficiency  and  penalty: 
Bellamy  v.  Saule^  4  Best  & 
Sm.  265. 

(c)  That  is,  at  the  time  of 
the  act  of  bankruptcy ;  but, 
by  s.  138,  bond  fide  dealings 
with  the  bankrupt,  or  seizures 
of  his  property  after  the  act 
of  bankruptcy,  and  before  filing 
the  petition,  are  protected ; 
and  sale  {Young  t.  Hope^  2 
Exch.  105)  or  resumption  of 
possession  {Oraham  v.  Fnrber, 
14  C.  B.  134)  by  the  true 
owner  in  the  interval,  is 
within  the  protection  of  this 
section.    An  adjudication  of 


bankruptcy,  under  the  99tli 
section    of    the    Bankruptcy 
Act,  1861  (24  &  25  Vict.c. 
134),  against   a  prisoner  for 
debt    petitioning     in   forma 
pavperi^y   is,    by   the   lOSid 
section    of    the     same   Act, 
made   to   relate    back  abso- 
lutely to  the  date  of  his  com- 
mitment or  detention,  so  that 
the  protection  afforded  to  in- 
termediate transactions  by  the 
133rd  section  of  the  Act  of 
1849  is  excluded;  Bramwdl 
y.  Eglinton,  5  B.  <&  S.  39. 

{d)  The  clause  in  the  present 
differs  from  those  in  the  former 
Acts  in  giving  power  to  the 
Court  to  order  a  sale,  whereas 
the  former  enactment  was,  that 
the  Commissioners  might  selL 
It  has  been  held,  that,  under 
the  present  enactment,  the  pro- 
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The  clause  in  question  is  of  very  extensive  opera-  Kxtentofita 
tion,  applying,  with  few  exceptions,  in  all  cases  ®p***°°* 
in  which  goods  or  chattels  are  in  the  possession  or 
reputed  ownership  of  a  bankrupt  at  his  bankruptcy, 
under  such  circumstances  as  to  enable  him  thereby 
to  obtain  credit ;  that  is,  under  such  circumstances 
as  to  lead  to  the  inference  that  he  is  the  owner. 
It  was  argued  that  under  the  Bills  of  Sale  Eegistra- 
tion  Act,  a  registered  bill  of  sale  of  itself  gives  the 
notoriety  which  excludes  the  application  of  the 
doctrine  of  apparent  ownership ;  but  this  view  of 
the  operation  of  the  Act  has  not  been  adopted  by 
the  Courts  (e).  It  follows  that  a  bill  of  sale  of 
chattels,  of  which  the  grantor  retains  possession, 
though  in  other  respects  unobjectionable,  is  liable  to 
be  at  any  time  defeated  by  his  bankruptcy  (/). 

perty  in  goods  in  the  apparent  Liffen^  4  Gif.  75.  That  an  un- 
ownership  of  a  bankrupt  does 
not  pass  to  his  assignees  bj 
their  appointment;  but,  to  pass 
the  property,  the  Court  must 
Older  a  sale ;  Heslop  y.  Baker ^ 
6  Exch.  740.  There  is  a  pro- 
Tision  in  the  present  clause 
making  an  exception  in  favour 
of  a  registered  mortgage  of 
a  ship  or  share  thereof;  see 
also  17  &  18  Vict.  c.  104, 
(the  Merchant  Shipping  Act, 
1854),  8. 72.  As  to  the  effect 
of  a  sob-mortgage  by  deposit 
in  taking  a  registered  mort- 
gage of  a  ship  out  of  the 
order  and  disposition  of  the 
mortgs^ees,    see    Lacon     v. 


finished  ship  in  the  builder's 
yard  is  not  generally  in  his 
order  and  disposition,  see 
Holdemess  y.  Rankin^  2  De 
G.  F.  &  J.  258 ;  Ex  parte 
Watts,  9  Jur.  N.  S.  238; 
Stvainston  v.  Clay,  4  Gif-  187, 
onapp.  llW.  R.  811. 

{e)  See  Stansfeldr.  Cuhitt, 
2  De  G.  &  J.  222 ;  Badger  v. 
SJmv,  6  Jur.  N.  S.  377,  29  L. 
J.  Q.  B.  73. 

(/)  Utensils  of  trade  or 
other  movables  leased  to  or 
mortgaged  by  a  person  who 
becomes  bankrupt,  will,  in 
general,  pass  by  the  bank- 
ruptcy of  the  lessee  or  mort- 

3  A  2 


710 


MORTGAGES. 


BntofcmenUi 
aToiding  ditposi* 
iiona  with 
intent  to  defeat 
creditors. 


Under  the  67th  section  of  the  Bankrupt  Law 
Consolidation  Act  of  1849    (re-enacting  the  sub- 


As  to  maehineiy 
and  mill  fumi- 
tare  in  reputed 
ownership  of 
hankrapt. 


gagor  in  possession,  as  being 
in  bis  order  and  disposition 
or  reputed  ownership.  Homy. 
Baker,  9  East,  215  ;  2  Smith's 
Lead.  Ca.,  6th  edit.  190 ; 
lAngham  y.  B^gs,  1  Bos.  & 
Pul.  82 ;  Bryson  v.  Wylie,  Id. 
83,  note,  9  East,  240 ;  Lin- 
gard  v.  Messiter,  1  B.  &  C. 
308;  SkuttUworOh  v.  Hema- 
man,  1  De  G.  &  J.  322 ;  but 
as  reputed  ownership  is  in- 
ferred not  necessarily  from 
mere  possession,  but  from 
such  possession  as  may  induce 
others  to  treat  the  bankrupt 
as  real  owner,  the  custom  of 
the  locality,  or  of  the  trade, 
may  be  very  material.  For  it 
is  obvious,  that,  if  from  cus- 
tom the  possession  of  a  certain 
class  of  chattels  does  not  im- 
ply the  ownership  of  them, 
the  possessor  does  not  obtain 
a  false  credit  by  being  in 
possession.  Thus,  where  iron 
works  were  mortgaged  («? 
nomine),  but  without  any 
specification  of  machinery,  ex- 
cept steam-engines,  fdmaces, 
and  mills,  by  the  fee  simple 
owner,  and  it  was  proved  to 
be  the  custom  of  the  country, 
that,  when  iron  works  were 
let,  the  machinery  should  be 


famished  by,  and  should  con- 
tinue to  be  the  property  of, 
the  lessor,  it  was  held  that 
the  machinery  passed  to  the 
mortgagee :  Rufford  v.  Bishop, 
5   Buss.  346,  354.    And,  in 
other   cases,    evidence  of  a 
custom  that  the  possession  of 
the  machinery  did  not  infer 
the  ownership  of  it,  has  been 
held  to  be  in  favour  of  the 
mortgagee  or  lessor   against 
the  assignees  in  bankruptcy: 
Horn  V.  Baker ^    ubi  supra; 
Storer  v.  Hunter,  3  B.  &  C. 
868 ;    Watson  '  v.    Peache,   1 
Bing.  N.  C.  327  ;    MuOet  v. 
Green,  8  Car.  &  P.  382 ;  and 
see  Ex  parte  Vidler,  re  Terry, 
11   W.  B.   113,  in  which  a 
custom  in  certain  localities  to 
stack  the  sold  produce  of  a 
farm  apart  from  the  unsold 
produce  was  successfUly  in- 
sisted on.    On  the  other  hand, 
proof  of   a   custom    to   let 
old  collieries  ftunished,  and 
virgin  collieries  unfiimished, 
is  fatal  to  the  claim  of  a  lessor 
to  the  ftimiture  of  a  virgin 
collieiy:  Coombs  Y.Beaunumt, 
5  B.  &  Ad.  72. 

*  There  is  a  practice  in  the 
factory  districts  (though  to 
what   extent    prevalent    the 
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stance  of  the  3rd  section  of  6  Geo.  4,  c.   16),  a 
fraudulent  grant  or  conveyance,  gift,  delivery,  or 


writerhasno  means  of  judg- 
ing,) of  protecting  the  title  to 
machiheiy  and  mill  furniture, 
when  not  accompanied  by 
possession,  by  the  insertion  of 
adTertisements  in  the  news- 
papers, having  for  their  ob- 
ject to  give  notoriety  to  the 
trae  ownership,  and  prevent 
the  reputation  of  ownership 
from  attaching  to  the  posses- 
sion. Thus,  where  machinery 
is  let,  the  advertisement  states 
it  to  be  the  property  of  the 
lessor,  and- let  by  him  for  a 
term  only ;  and  though,  where 
the  transaction  is  one  of  mort- 
gage, the  mortgagor  would 
nsnaUy  be  unwilling  to  give 
publicity  to  the  particulars,  an 
advertisement  stating,  with- 
out farther  details,  that  ma- 
chmery  and  mill  furniture, 
now  in  a  certain  miQ  occupied 
by  A^  are  the  property  of  B., 
may  probably,  with  little  risk 
of  error,  be  assumed  to  have 
its  origin  in  a  mortgage  from 
A.toB. 

*  It  seems,  that  though,  in 
odier  cases,  possession  may 
not  of  itself  be  sufficient  to 
show  reputed  ownership,  yet 
where  the  bankrupt  has  once 
been  owner,  and  remains  in 


possession,  the  presumption  of 
ownership  continues,  and  ren- 
ders him  reputed  owner  until 
the  change  of  property  has 
been  rendered  notorious :  lAn" 
gard  v.  Messilery  ubi  supra 
(this  case  is  criticised  in 
Hamilton  v.  Bell,  10  Exch. 
545,  549,  552,  where  the  rule 
of  confining  the  operation  of 
the  clause,  as  to  goods,  to 
such  possession  as  authorises 
the  inference  of  ownership  is 
strongly  laid  down).  See  also 
Ex  parte  Castle,  3  Mont.  D.  & 
De  Q.  117. 

In  order  to  attract  the 
operation  of  the  doctrine 
of  reputed  ownership,  there 
must  be  a  true  owner,  by 
whom  the  property  is  per- 
mitted to  remain  in  tlic 
possession  of  the  reputed 
owner,  and  the  doctrine  does 
not  apply  where  the  property 
is  in  the  possession  of  the 
true  owner,  though  his  title 
may  be  qualified  by  the  rights 
of  others.  This  was  decided 
by  Lord  JRedesdale,  with  refer- 
ence to  the  possession  of  a 
trustee,  in  Joy  v.  Campbell,  1 
Sch.  &  Lef.  328,  Tud.  Lead. 
Cas.,  Merc.  391 ;  and  see  Ex 
parte  Geaves,  in  re  Strahan,  8 


Ab  to  application 
of  doctrine  of 
reputed  owner- 
ship where  bank- 
rupt is  limited 
owner. 


*  Reputation  of 
ownership  where 
former  owner 
remains  in 
possession. 
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transfer,  by  a  trader  of  any  of  his  lands  or  tene- 
ments, goods  or  chattels,  with  intent  to  defeat  or 


iton. 


De  G.  M.  &  G.  291 ;  Re  Bank- 
heacts  Trusty  2  Kay  &  J.  560. 
It  was  recently  suggested  that 
•  Penn  t.  BittU-  the  ezclnsion  from  the  doc- 
trine of  reputed  ownership 
shonld  take  a  much  larger 
scope,  the  argument  being 
that  this  doctrme  applies  only 
where  the  possession  of  the 
bankrupt  is  purely  permis- 
siye,  so  that  his  ownership  is 
merely  apparent ;  and  that 
where  he  is  in  possession 
under  an  interest  by  virtue  of 
which  he  is  true,  though  only 
limited,  owner,  the  doctrine 
in  question  has  no  applica- 
tion, and  the  assignees  take 
no  more  than  the  limited  in- 
terest vested  in  the  bankrupt. 
Upon  this  principle  it  was 
concluded  that,  where  a  per- 
son mortgages  personal  chat- 
tels by  a  deed  so  framed  (see 
p.  589,  note  (s),  supra)  that 
he  takes  under  it  an  interest 
in  the  chattels  mortgaged  for 
a  term  determinable  upon 
his  default  in  payment,  this 
limited  interest  saves  him 
from  being  merely  reputed 
owner,  and  by  preventing  his 
bankruptcy  from  passing  any- 
thing more  than  the  transient 
and  defeasible  interest  vested 


in  him,  in  effect  gives  com- 
plete protection  to  the  mort- 
gagee. 

*  The  case  on  which  thig 
doctrine  was  supposed  mainly 
to  rest  was  that  of  F&m  y. 
BUtlMion,  7  Exch.  152.    In 
that  case,  the  bankrupt  mort- 
gaged chattels  by  deed,  dated 
the  28th  of  September,  1845, 
whereby  they  were  assigned 
to  the  mortgagee,  subject  to 
redemption  upon  payment  on 
the  22nd  of  March,  1850,  oi 
at  such  earlier  time  as  should, 
upon  fourteen  days'  notice,  be 
required:    and   there  was  a 
proviso  for  quiet  enjoyment 
by  the  mortgagor  until  de- 
fault.    In  December,  1849, 
and    without    any    demand 
having  been  made,  the  mort- 
gagor became  bankmpt.    His 
assignees  sold  the  goods  as 
being  in  his  reputed  owner- 
ship,   and    their    value   was 
recovered    in    an    action   of 
trover    brought    against   the 
assignees  by  persons  claiming 
under  the  mortgagee.     The 
argument  on  both  sides  seems 
to  have  assumed  that  there 
had  been  a  wrongftd  conver- 
sion, and  it  does  not  appear 
that  anything  was  supposed 
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delay  his  creditors,  is  to  be  deemed  an  act  of  bank- 
ruptcy; and  the  Bankruptcy  Act,  1861  (24  &  25 


to  turn  on  the  question  whe- 
ther the  goods  were  in  the 
order  and  digposition  of  the 
bankrupt,  but  the  point  con- 
tested was  whether  the  mort- 
gagee had  such  a  right  of 
possession  as  entitled  him  to 
maintain  an  action  of  trover. 
It  was  contended  on  his  part 
tiiat  the  mortgagor  had  no 
interest,  but  a  mere  coyenant, 
or,  at  most,  a  baihnent  at  will 
under  the  mortgage  deed ;  or 
that,  if  he  took  an  interest 
for  a  term,  his  interest  had 
determined  by  the  wrongful 
sale.  The  Court  held  that 
the  mortgagor  had  an  interest 
for  a  term,  which  must  haye 
prevented  the  mortgagee  &om 
bringing  troyer,  if  the  goods 
had  been  taken  away  by  a 
third  person ;  but  that  the 
transfer  of  the  property  by 
the  assignees  to  a  stranger 
being  wrongful,  operated  like 
a  disclaimer  of  tenancy  at 
common  law,  and  enabled  the 
mortg£^ee  to  recover.  *  In 
the  later  case  of  Brierly  v. 
Kendally  17  Q.  B.  937,  where 
the  question  was,  whether, 
after  a  mortgage  similar  in  its 
character  to  that  on  which 
Fmn  V.  Bitf lesion  turned,  the 


mortgagor     could     maintain 
trespass  against  the  mortga- 
gee seiidng  the  goods  without 
due  notice  of  payment,  the 
decision  in  Fenn  v.  BiUUatan 
was  approved ;    and   it  was 
held,  on  the  authority  of  that 
case,  that  the  interest  of  the 
mortgagor   was   such   as   to 
render  the  action  maintain- 
able.   From  the  view  taken 
by  the  Court  in  these  cases, 
it   follows   that  [since    after 
a  mortgage  of  chattels  with 
a    proviso  for    quiet    enjoy- 
ment by  the  mortgagor  until 
default,  the    mortgagor    re- 
tains the  right  of  bringing 
trover  and  trespass,  the  pro- 
perty is  in  him,  and  therefore 
he  is  in  a  sense  the  rightful 
and  not  merely  the  permissive 
owner.    In  Fresfmey  v.  Car-  Frtshneyj. 
rick,  1  Hurl.  &  Norm.  653,  ^"*^'*' 
the  inference  was  pressed  that 
a  mortgagor  in  possession,  by 
virtue  of  an  interest  for  a 
term    determinable,    is    not 
apparent   owner   within   the  *  Brierly  y. 
meaning  of  ttie  bankruptcy  '''^- 
laws.     It  was  not,  however, 
necessary  for   the   Court   to 
express  any  opinion  on  this 
point ;  as,  in  that  case,  the 
mortgage  deed  was  so  framed 
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Vict.  c.  134),  contains  a  similar  enactment  (s.  70) 
as    to  non-traders.      The  provision  in  the  former 


*  Spaekman  y. 
MUler, 


as  to  giye  the  mortgagor  a 
mere  licence  to  use  the  goods 
mortgaged,  and  no  property 
in  them ;  and,  under  those 
circumstances,  the  Court  held, 
that,  at  the  time  of  his  bank- 
ruptcy, they  were  in  his  order 
and  disposition  with  the  con- 
sent of  the  true  owner.  See 
also  ffomsdy  v.  Miller,  1  El. 
&  El.  192. 

At  the  time  at  which  the 
second  edition  of  this  volume 
appeared,  the  question  whe- 
ther the  limited  ownership 
of  the  mortgagor  of  chattels 
under  a  mortgage  giving  him 
the  property  for  a  term  de- 
terminable, would  protect  the 
mortgagee  from  the  operation 
of  the  principle  of  reputed 
ownership,  was  considered  an 
open  one,  and  it  was  under- 
stood that  weighty  profes- 
sional opinions  were  in  favour 
of  the  affirmativ-e.  A  contrar}' 
view  was  taken  by  the  present 
writer,  who  urged  that  the 
authorities  showed  that  the 
doctrine  was  applied  in  many 
cases  in  which  a  real,  though 
limited  ownership  co-existed 
with  the  reputaition  of  absolute 
ownership ;  that  in  a  mort- 


gage of  the  kind  supposed  to 
be  protected,  the  interest  of 
the    bankrupt    was   illusoiy, 
and  substantially,  if  not  tech- 
nically, permissive ;    and  it 
was  anticipated  that  the  re- 
sult of  a  judicial  investigation 
of  the  subject  would  be  un- 
favourable to  the  protection 
claimed.    *This  anticipation 
was  verified  by  the  case  of 
Spaekman  v.  Miller,  12  C.  B. 
N.S.659,  in  which  while  admit- 
ting that  there  was  a  formal 
difficulty  in  treating  the  mort- 
gagor holding  of  right  under 
the  mortgage  deed  as  in  pos- 
session with  the   consent  of 
the  true  owner,  it  was  said 
to  be  the  principle  that  the 
law  will  not  sanction  a  per- 
son who  gives  a  bill  of  sale  or 
mortgage  of  chattels  to  stay 
in  possession,  and  that  as  this 
is  prohibited  ordinarily,  so  it 
cannot  be  allowed  that  the 
consequences  of  it  shall  be 
averted  by  inserting  words  in 
the  nature  of  a  redemise  to 
the  mortgagor;  that  this  is 
the   principle   on  which  the 
cases  have  been  decided ;  and 
that  where  the  mortgagee  can 
enter  into  possession  of  the 
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Act,  besides  avoiding  grants  or  transfers  which  are 
actually  fraudulent  or  collusive,  has  been  held  to 
reach  those  which  must  necessarily,  in  their  results, 
lead  to  the  delay  and  disappointment  of  creditors, 
present  or  future.  Thus,  an  alienation,  whether  to 
a  particular  creditor,  or  for  distribution  among  all 
the  creditors,  of  all  a  trader's  property,  or  all  with  a 
colourable  exception,  is  an  act  of  bankruptcy ;  and 
so,  too,  is  a  like  transfer  by  way  of  security  for  an 
antecedent   debt ;    but  a  bond  fide  sale  of  all  a 


goods  by  giving  twenty-four 
hours'  notice  (or  as  it  was  put 
by  Mr.  Justice  WilleSy  when 
the  mortgagee  consents  to  put 
himself  in  a  position  in  which 
he  has  no  immediate  right  to 
the  goods),  they  are  in  reality 
in  the  possession  of  the  mort- 
gagor with  the  consent  of  the 
trne  owner. 

*  The  7  &  8  Vict.  c.  96  (to 
amend  the  law  of  Insolvency) 
contained  an  enactment  (s. 
17 )  corresponding  to  the  re- 
puted ownership  clause  in 
the  Bankrupt  Acts,  for  vest- 
ing in  the  assignee  of  an  in- 
sohent  debtor  property  in  the 
apparent  ownership  of  the  in- 
solvent, with  a  similar  excep- 
tion in  favour  of  registered 
mortgages  of  ships.  The  same 
Act  also  contained  a  provision 
(s.  21)  prohibiting  the  grantee 
of  a  bill  of  sale  from  availing 


himself  thereof  after  the  in 
solvency  of  the  grantor.  It 
seems  that  this  provision  did 
not  reach  the  case  of  a  bill  of 
sale,  in  which  the  entire  pro- 
perty passed  at  law  to  the 
vendee  {Simpson  v.  Wood,  7 
Exch.  349),  though  it  would 
have  prevented  a  vendee  hav- 
ing a  mere  licence,  as  a  right 
to  seize  growing  crops,  acting  •  cunsee  m  to 
upon  it  after  the  filing  of  the  ^^'^^^'" 
petition  for  protection  (see  Insolyent 
Congrevs  v.  Evetta,  10  Exch. 
298).  The  enactments  re- 
ferred to  followed  with  some 
variation  those  in  the  In- 
solvent Act  of  1  &  2  Vict, 
c.  110,  ss.  57, 61.  Insolvency 
as  a  status  is  abolished,  and 
the  Acts  for  the  Relief  of  In- 
solyent  Debtors  are  conse- 
quently rendered  obsolete  by 
the  Bankruptcy  Act,  1861  (24 
&  25  Vict.  c.  134). 
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trader's  property  is  not  in  itself  an  act  of  bank- 
ruptcy  ( g)  ;  nor  is  a  mortgage  thereof,  when  the 
mortgagor  obtains  at  the  time  the  full  benefit  of  the 
advance  {h)  ;  and  if  the  security  is  for  a  present 
substantial  advance,  it  is  not  necessary  that  the  full 
value  of  the  property  should  be  advanced,  the  prin- 
ciple being  that  a  present  substantial  advance  of 
money  puts  the  transaction  upon  the  same  footing 
as  an  assignment,  with  a  substantial  exception  of 
part  of  the  property  (e )  ;  and  as  a  substantial  excep- 
tion prevents  the  necessary  implication  of  fraud, 
a  security  for  a  present  advance  will  not  necessarily 
be  invalidated  by  its  also  extending  to  an  ante- 
cedent debt  (A:) ;  nor  will  an  assignment  (made 
under  pressure)  of  the  bulk  of  a  trader's  eflFects,  with 


{g)  Rose  v.  Hay  cocky  1  Ad. 
&  EL  460. 

(A)  Hutton  V.  Crutiwelly  1 
El.  &  BL  15;  BiUJestone  v. 
Cooke,  6  El.  &  BL  296.  In 
Ex  parte  Sparrow,  2  De  Q.  M. 
&  G.  907,  which  was  eventu- 
ally compromised,  the  Court 
doubted  the  validity  of  such 
a  mortgage,  but  the  recent 
authorities  appear  to  be  deci- 
sive in  its  favour. 

{t)  Bittlestone  v.  Cookey  ubi 
supra ;  Pennell  v.  BeynoldSy 
11  C.  B.  N.  S.  709,  722  ; 
Shruhsole  v.  Sussamsy  16  C. 
B.  N.  S.  452.  In  BMesUme 
V.  Coolce,  Mr.  Justice  Erie 
considered    the    principle    of 


the  decision  to  be  that  the 
power  of  raising  a  small  sum 
in  ready  money  on  an  emer- 
gency, may  often,  in  the  exi- 
gencies of  trade,  be  of  im- 
mense value,  and  that  it 
would  be  dangerous  to  lay 
down  that  an  arrangement  by 
which  a  trader  under  such  cir- 
cumstances raises  money  is  as 
a  matter  of  law  void,  because 
of  any  disproportion  between 
the  security  and  the  money 
raised. 

(Jc)  FennellY.HeynoldSyViii 
supra,  in  which  the  security 
was  in  part  for  an  antecedent 
debt ;  Shruhsole  v.  Sussams, 
ubi  supra. 
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a  substantial  (as  opposed  to  a  colourable)  exception, 
upon  trust  to  sell  and  pay  certain  creditors,  be 
necessarily  an  act  of  bankruptcy  in  the  absence 
of  any  actual  intention  to  defiraud  or  delay  cre- 
ditors (Z).  This  doctrine  must,  however,  be  applied 
with  caution,  as  an  assignment  by  a  trader  (though 
made  under  pressure)  is  fraudulent  within  the  above- 
mentioned  provision,  and  an  act  of  bankruptcy,  if 
it  be  such  that  the  necessary  effect  of  enforcing 
it  would  be  to  stop  the  trader's  business,  and  so 
defipaud  his  creditors,  and  the  assignee  is  aware  of 
that  consequence  (w).  An  assignment  of  all  a 
trader's  property  to  secure  a  present  advance  made 
bond  fide,  is  not  rendered  invalid  by  the  application 
of  the  money  by  the  borrower  in  payment  of  exist- 
ing debts  (w) ;  nor  by  the  money  advanced  being 
paid  by  the  lender  in  discharge  of  debts  of  the 
borrower  at  his  request  (o).  The  construction  of 
the   clause  in  the  recent  Bankruptcy  Act  (s.  70), 

(J)  Smith  V.  Timmsy  7  Jur.  balance  was  reduced  to  a  cer- 

N.  S.  1015  ;  in  Exch.  Ch.  1  tain  amount,  was  held  to  be 

HnrL  &  Colt.  849.  an  act  of  bankruptcy  within 

(m)  Young  r.   Fletcher,   3  the  above  provision  :  Lacon  v. 

Hurl.  &  Colt.  732.     See  Ex  Liffen,  4  Gif.  75;  on  app.  11 

jwrfe  Wensleij,  1  De  G.  J.  &  W.  R.  474,  9  Jur.  N.  S.  477. 
S.  273 ;  Ooodricke  v.  Taylor,         (w)  Ee  Colemere,   L.  R.  1 

2  Hem.  &  Mil.  380,  on  app.  Ch.  Ap.  128. 
2  De  6.  J.  &  S.  135.     An         {p)   Whitmare  v.   Glaridge, 

assignment  of  all  a  trader's  10  W.  R.  693,  8  Jur.  N.  S. 

estate  to  his  bankers  to  se-  1059,  31    L.  J.  Q.  B.  141  ; 

cure  the  existing  balance  and  in  Exch.  Ch.  3  N.  R.  210,  12 

fdture  advances,  with  a  stipu-  W.  R.  214,  33  L.  J.  Q.  B.  87. 

lation  that  no  future  advances  See  also  Hutt<m  v.  Cruttwell, 

would    be    made    until    the  1  El.  &  Bl.  15. 
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As  to  oompriBiDg 
after-Mquired 
proptrij  in  bill 
of  nle. 


avoiding  fraudulent  conveyances  by  non-tradere, 
has  not  yet  required  judicial  construction ;  but  it 
may  be  thought  that  the  test  of  validity  will  in 
general  be  the  same  as  under  13  Eliz.  c.  9  (avoiding 
fraudulent  conveyances),  and  that  the  eflfect  of  the 
recent  Act  will  be  to  give  to  a  conveyance  which  is 
fraudulent  within  the  statute  of  Elizabeth  the  effect 
also  of  an  act  of  bankruptcy. 

A  question  not  unfrequently  arises  whether  a 
bill  of  sale  comprises  future  property,  or  is  confined 
in  its  operation  to  that  of  which  the  grantor  is  in 
possession  at  the  date  of  the  instrument  A  grant 
of  goods  not  in  existence,  or  not  belonging  to  the 
grantor,  at  the  time  of  executing  the  deed,  is  void, 
unless  the  grantor  ratify  the  grant  after  he  has 
acquired  the  property  {p) ;  but  though  the  legal 
property  in  after-acquired  goods  will  not  pass,  the 
deed  may  be  so  framed  as  at  law  to  give  the  grantee 
a  power  to  seize  the  goods,  which  will  apparently 
operate  by  way  of  licence  ( q) ;  and  after-acquired 
property  may,  of  course,  be  bound  in  eqiiity  by 
contract  (r).     It  seems  that  the  licence  to  seize 


(j))  Lunny,  Thornton^  1 C.  B. 
379.  But  where  there  is  a 
foundation  for  an  interest  in 
futuro^  that  interest  may  be 
passed  by  deed :  sec  FetcJi  v. 
Tutm,  15  M.  &  W.  110.  "  A 
person  may  grant  all  the  tithe 
wool  that  he  shall  have  in  such 
a  year ;  yet,  perhaps,  he  shall 
haye  none ;  but  a  man  cannot 
grant  all  the  wool  that  shall 


grow  upon  his  sheep  that  he 
shall  buy  hereafter,  for  there 
he  hath  it  neither  actually 
nor  potentially :"  Grantham  y. 
Hmvley,  Hob.  132. 

{q  )  See  per  Tindal,  C.  J.,  in 
Lunn  V.  ThorntoUj  1  C.  B. 
385 ;  per  Martin,  B.,  in  Carr 
V.  Acraman,  11  Exch.  568. 

(r)  Langton  v.  Horton,  1 
Hare,  549. 
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acquired  by  a  mortgagee  of  future  property  is 
revocable,  and,  as  to  property  not  seized  under  it, 
will  be  treated  as  revoked  by  a  subsequent  assign- 
ment for  the  benefit  of  creditors,  though  such 
assignment  may  itself  be  invalid  as  against  assignees 
in  bankruptcy  {s).  The  intention  to  include  after- 
acquired  chattels  in  a  security  by  a  bill  of  sale, 
should  appear  by  clear  demonstration,  and  will 
not,  as  it  seems,  be  inferred  from  doubtful  expres- 
sions (^).  A  licence  to  seize  after-acquired  chattels, 
followed  by  actual  seizure,  vests  the  property  at  law 
in  the  grantee  (w).  Where  an  assignment  by  way 
of  security  of  machinery  in  a  mill,  provided  that 
machinery  substituted  or  added  during  the  con- 
tinuance of  the  security,  should  be  subject  thereto, 
and  before  possession  taken  the  machinery  (in- 
cluding some  which  had  been  added  since  the 
assignment)  was  taken  in  execution,  it  was  held  by 
Lord  Chancellor  Campbell  that  as  to  the  after- 
acquired  machinery,  the  security,  not  having  been 
perfected  by  taking  possession,  was  void  in  equity 
as  well  as  at  law  against  the  execution  creditor  (x) : 

(«)  Carr  v.  Acraman^    11  crops  on  a  farm  not  occupied 

£xch.  566.  by  the  assignor  at  the  time  of 

(/)  See  Tapfield  v.  Hillman^  the  execution  of  the  deed ; 

6  Scott,  N.  R.  967.  Chidell  v.  Oalsworthy,  6  C.  B. 

(w)  Qmgreve  v.  Evetts,  10  N.  S.  471,  in  which  the  goods 

Exch.  298 ;  Hope  v.  ffayley,  seized  were  on  part  of  the  pre- 

5  EL  &  Bl.  830 ;  Carr  v.  A  llatf,  mises  not  built  until  after  the 

27  L.  J.  Exch.  386,  in  which  execution  of  the  instrument, 
the  security  was  held  to  ex-         {x)  Holroyd  v.  Marshall^  2 

tend  to  stock  and    growing  De  6.  P.  &  J.  596. 
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but  the  House  of  Lords,  upon  appeal  ( y),  held  that 
a  good  equitable  charge  had  been  created,  giving 
to  the  mortgagee  a  title  preferable  to  that  of  the 
execution  creditor.  A  licence  to  seize  future  pro- 
perty will  not  necessarily  operate  as  an  equitable 
assignment,  but  the  question  will  turn  on  the  con- 


(y)  10  Ho.  Lords  Cas.  191. 
The  case  was  ai^ed  on  the 
appeal  in  Lord  GampbelVa 
lifetime,  and  if  judgment  had 
then  been  given  the  appeal 
would  hare  been  dismissed. 
After  Lord  Campbell's  death 
the  case  was  re-argued,  when 
the  House,  under  the  advice 
of  Lord  Wesfbury,  C,  reversed 
Lord  GamplelVs  decision.  See 
per  Lord  Wensleydale,  10  Ho. 
Lords  Cas.  213.  In  Belding 
V.  Beady  34  L.  J.  Exch.  212, 
13  W.  R.  866,  6  N.  R.  301, 
in  which  there  was  an  assign- 
ment by  way  of  security  of 
the  furniture,  stock,  and 
chattels  in  the  assignor's 
dwelling-house  and  farm  or 
elsewhere  in  Oreat  Britain,  it 
was  held  by  the  Court  of  Ex- 
chequer, that  after-acquired 
chattels  were  not  bound  (espe- 
cially a  gig  and  horse  pur- 
chased after  the  date  of  the 
security,  and  seized  at  a  livery 
stable).  It  was  considered 
that  Holroyd  v.  Marshall  only 


applied  where  the  property  is 
in  a  sense  specific,  and  was 
excluded   by   reason   of  the 
wide  scope  of  the  assignment^ 
which  was  not  restricted  to 
property   in    any     particular 
place.      Baron    Martin    ex- 
pressed an  opinion  that  a  bill 
for  specific  performance  could 
not  be  maintained  as  to  the 
after-acquired    chattels,    but 
having  regard  to  the  equitable 
doctrines  upon  covenants  for 
the     settlement     of     after- 
acquired  property,  and  to  such 
cases  as  Leiois  v.  Madocks^  8 
Ves.  150,  17  Ves.  48;  ffard^ 
V.  Oreeuy   12   Beav.   182,  in 
which  eflfect  was  given  to  a 
contract  to  settle  all  a  man's 
property,  present  and  future, 
the  correctness  of  this  opinion 
may  appear  open  to  question, 
and  it  may  be  thought  that 
the    after-acquired    property 
was  specific  in  the  sense  in 
which    that    expression    was 
used   by   Lord   Wesilmry    in 
delivering  his  opinion  in  IIoU 
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struction  of  the  instrument  (2).  Of  course,  if  the 
grantor  of  a  bill  of  sale  comprising  future  property 
becomes  bankrupt,  the  grantee  can  be  in  no  better 
position  as  against  the  assignees  with  regard  to 
chattels  acquired  in  the  interval  between  the  execu- 
tion  of  the  bill  of  sale  and  the  bankruptcy,  than 
with  regard  to  those  held  at  the  date  of  the  bill 
of  sale.  Indeed,  he  may  be  in  a  worse  position ; 
as,  though  the  possession  of  the  grantor  may  not  be 
such  as  to  give  rise  to  the  consequences  of  reputed 
ownershipj  the  licence  to  seize  future  property,  if 
not  also  operating  as  an  equitable  assignment, 
will  be  at  an  end  by  the  property  vesting  in  the 
assignees  under  the  bankruptcy  (a).  In  a  case 
already  referred  to(&),  it  was  unsuccessfully  con- 
tended that  a  mortgage  of  furniture  by  a  borrower 
was  rendered  fraudulent  and  an  act  of  bankruptcy 
by  its  giving  power  to  take  after-acquired  effects. 

The  doctrine  of  marshalling  was  applied  in   a  Mawhaiimg  for 
recent  case  for  the  benefit  of  a  mortgagee  of  per-  grantee  of  wii 
sonal  chattels.     A  landlord  having  seized  for  rent  Li^io^is^ 
goods  comprised   in  a  biQ  of  sale,  and  others  not  ^^^^^' 
comprised  therein,  and  put  a  person  in  possession, 
who  was  also  authorised  by  the  mortgagee  to  hold 
for  him  subject  to  the  landlord's  rights,  sold  part  of 
each  class  of  goods  under  the  distress.     The  mort>- 
gagor  having  become  bankrupt,  it  was  held  by  the 

mfd  Y.  Marshall.     (See  10  118,  9  Jur.  N.  S.  1214. 

Ho.  Lords  Cas.  209-210.)  (a)  See  Seeve  y.  WhUmorey 

(2)  Beeve  y.  WhUmorey  11  ubi  supra. 

W.  R.  334,  9  Jur.  N.  S.  243 ;  (&)  HuUm  v.  Oruttmll,  1 

on  app.,  3  N.  R.  15,  12  W.  R.  El.  &  Bl.  15. 
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Court  that  the  mortgagee  was  entitled  to  stand  in 
the  landlord's  place  for  the  purpose  of  having  the 
same  benefit  of  his  security  as  if  the  goods  not 
comprised  in  the  security  had  been  first  taken  by 
the  landlord  (c). 

There  remains  to  be  considered  the  subject  of 
mortgages  of  fixtures,  as  to  which,  for  the  reason 
already  indicated,  our  inquiries  may  be  confined  to 
fixtures  subject  to  a  right  of  removal.  The  circum- 
stances connected  with  the  nature,  acquisition,  or 
use  of  fixtures,  which  give  rise  to  a  title  to  the 
fixtures  distinct  fi:om  the  property  in  the  soil,  and 
the  restrictions  under  which  the  right  of  removal  is 
exercisable,  will  be  found  stated  in  other  works  {d). 


{c)  JSx  parte  SiephmsoHy  De 
G.  586. 

{d)  See  Amos  and  Ferard 
on  Fixtures  ;  Elwes  v.  Mawe, 
a  East,  38,  2  Smith's  Lead. 
Ca.,  6th  edit.  153  ;  EttioU  v. 
Bishop,  10  Exch.  496  ;S.C.m 
the  Exchequer  Chamber,  11 
Exch.  119  ;  Williams,  Exe- 
cntx)r8,  Part  2,  Book  2,  ch.  2, 
8.  3,  pp.  686,  et  seq.  In 
Jenkins  t.  Oething,  2  Johns. 
&  Hem.  520,  the  question 
turned  on  the  nature  of  the 
fixtures  (greenhouses,  consist- 
ing of  wooden  frames  fixed 
with  mortar  on  brickwork 
foundations),  which  were  held 
to  be  irremovable.  The  cases 
of  Wilson  V.  Whateley,  1  Johns. 


&  Hem.  436 ;  Dumergue  t. 
Rumsey,  2  Hurl.  &  Colt  777 ; 
and  Sumner  v.  Bromilow,  11 
Jut.  N.  S.  481,  turned  on  the 
effects  of  a  special  coyenant 
on  the  right  of  removal ;  that 
of  Leader  y.  Bomewood,  5  C. 
B.  N.  S.  546,  on  the  time 
within  which  the  right  of 
removal  must  be  exercised. 
In  London  Discount  Company 
V.  Drahey  6  C.  B.  N.  a  798,  it 
was  held  that  a  mortgage  of 
tenant's  fixtures  gave  to  the 
mortgagee  a  right  of  sever- 
ance, which  was  not  destroyed 
by  the  tenant's  surrendering 
his  lease.  In  Oihsan  v. 
ffammersmith  Batlway  Co^ 
2   Drew.  &  Sm.  603,  it  was 
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Fixtures  of  every  description   pass,  in   general,  PutoTOspasj 

•xT-      J.    "L   '  *ii    3    1  r    aX.      With  the  land. 

Without  being  specmed,  by  a  conveyance  ot  the 
land  to  which  they  are  affixed  {e)  ;  and  there  is  no 
distinction  in  this  respect  between  a  conveyance  by 
way  of  mortgage  and  an  absolute  conveyance  (/). 
So,  too,  an  equitable  mortgage  by  deposit  includes 
the  fixtures,  though  not  specified  either  in  the 
documents  deposited  or  the  memorandum  of  de- 
posit (^).     And  both  the  title  of  the  legal   mort- 


held  that  a  railway  company 
required  to  take  the  whole  of 
a  maniifactory  under  the  85th 
section  of  the  Lands  Clauses 
Consolidation  Act,  must  pur- 
chase the  trade  fixtures,  they 
being  parcel  of  the  freehold, 
though  subject  to  the  right  of 
remoTal  in  favour  of  trade. 
The  right  of  removal  which 
was  allowed  in  the  case  of 
trade  fixtures  was  held  not  to 
extend  to  erections  for  pur- 
poses of  agriculture  {Elwea  y. 
Mawe,  ubi  supra) ;  but  by  the 
14  &  15  Yict.  c.  25,  s.  3,  farm 
bmldiQgSy  and  other  buildings 
and  machinery  for  agricul- 
tural purposes,  put  up  after 
the  passing  of  that  Act  with 
the  written  consent  of  the 
landlord  at  the  expense  of  the 
tenant,  may  be  removed  by 
the  tenant,  if  the  landlord 
does  not  elect  to  purchase 
them  at  a  valuation. 

VOL.  1I« 


(e)  ColegravBY,  Bias  Santos, 
2  B.  &  C.  76. 

(/)  Longstaff  v.  Meagoe, 
2  Ad.  &  El.  167;  Hitc- 
kman  v.  Walton,  4  M.  &  W. 
409,  see  per  Parke,  B.,  p. 
416. 

(^)  Ex  parte  Broadwood,  1 
Mont.  D.  &  De  G.  631,  in 
which  a  lease  was  deposited 
with  a  memorandum  schedul- 
ing a  portion  only  of  the  fix- 
tures, and  the  usual  order  of 
sale  was  made  extending  to 
all  the  fixtures.  In  Ex  parte 
Tagart,  De  G.  531,  a  lessee 
annexed  fixtures,  and  depo- 
sited the  lease;  it  was  held 
that  the  fixtures  passed.  The 
chief  judge  said,  "  Must  not 
the  case  be  considered  as  if 
the  lease  were  assigned  ? "  In 
Ex  parte  Loyd,  3  Deac.  &  C. 
765,  a  freeholder  who  had  set 
up  machinery  deposited  his 
documents  of  title,  and  the 
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gagee  {h)  and  the  lien  of  the 'equitable  mortgagee  \i 
extend  to  fixtures  set  up  subsequently  to  the  mort- 
gage. The  application  of  this  rule  is  not  confined 
to  what  are  strictly  speaking  fixtures,  as  being 
annexed  to  the  soil,  but  extends  also  to  personal 
chattels  incident  to  the  freehold.  Such  are  locks 
and  keys  of  a  house ;  millstones,  whether  actually 
in  the  mill  or  temporarily  severed  from  it ;  and  the 
moveable  parts  of  fixed  machinery  ;  all  of  which  will 
pass  by  a  conveyance  of  the  land,  and  the  devolu- 
tion of  which  is  in  general  governed  by  the  same 
principles  as  apply  to  the  title  to  fixtures  (Jc). 


question  whether  the  contract 
inclnded  the  machinery  was 
raised,  and  determined  in  the 
affirmative  upon  the  terms  of 
the  memorandum,  and  other 
ciremnstances.  See  also  Ei^ 
jmrie  Bentley,  2  Mont.  D.  & 
De  6.  591 ;  Iko  parte  Cowett, 
12  Jm-.  411,  17  L.  J.,  Bankr., 
16 ;  Mc  parte  Chnck,  13  Jur. 
531 ;  Williams  y.  Evans,  23 
Beay.  289. 

(h)  WalmsUy  y.  Milney  7 
C.  B.  N.  S.  115. 

(i)  Ex  parte  Beynal,  2 
Mont.  D.  &  De  G.  443 ;  Ex 
parte  Price,  Id.  518 ;  Ex  parte 
Cotton,  Id.  725.  In  the  last 
mentioned  case,  the  mortgagor 
had,  since  the  mortgage,  en- 
tered into  partnership,  and 
the  fixtures  were  in  part  set 


up  by  the  partners ;  but  the 
mortgagee  was  held  entitled 
to  all  the  fixtures  upon  the 
premises  at  the  time  of  the 
bankruptcy,  without  distinc- 
tion.    In  Cullwick  v.  Swm- 
dell,  Law  Rep.  3,  Eq.  Ca.  249, 
in  which   the    circumstances 
were  similar  to  those  in  Ex 
parte  Cotton  (but  the  mort- 
gagee    had    a    legal    mort- 
gage),   it   was   held    on  the 
authority  of  the  last  mentioned 
case  that  the  fixtures  put  up 
during  the  partnership  formed 
part  of  the  mortgage  security. 
(k)  See  Amos  and  Ferard 
on  Fixtures,  2nd  edit.,  217, 
218,  and  the  cases  there  cited ; 
Mat?ier  y.  Eraser,  2  Kay  &  J. 
536,  559. 
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It  seems  clear  (though  in  eaxly  times  doubts  have  No  preBnmption 
been  expressed  upon  the  subject)  that  the  retainer  of  poMearion  of 
the  po^ession  of  fixtures  by  a  mortgagor,  whether  retamed* 
consistently  with  the  mortgage  deed  or  not,  cannot 
give  rise  to  the  presimiption  of   fraud ;    for,   as 
fixtures,  like  the  land,  pass  by  title,  possession  does 
not  authorise  the  inference  of  ownership  (l). 

Fixtures  are  not  goods  or  chattels,  so  as  to  pass  ^J*"!??.*" 
to  the  assignees  in  bankruptcy  of  the  apparent  owner,  wpotod  owner- 
Thus,  in  Ryall  v.  Rolle  (m),  where  a  trader  mort- 
gaged his  house,  brewhouse,  and  outhouses,  coppers 
and  utensils  fixed  or  belonging  to  the  brewhouse, 
and  afterwards  (while  continuing  in  possession) 
became  bankrupt,  it  was  held,  that  the  mortgage  of 
the  fixtures  was  good  against  the  assignees.  So,  in 
flbm  V.  Baker  (w),  certain  premises  were  demised, 
together  with  the  stills,  vats,  and  utensils  specified 
in  a  schedule,  and  an  optio*n  to  purchase  was  given 
to  the  lessees,  and  the  lessees  became  bankrupt ;  it 
was  held  that  the  stills,  being  fixed  to  the  freehold, 
did  not  pass  to  the  assignees,  but  that  the  vats  and 


(0  See  Amos  and  Perard 
on  Fixtures,  2nd  edit.,  229, 
et  seq^  and  the  cases  there 
cited.  In  Mmshall  v.  Lhyd^ 
2  H.  &  W.  450,  an  unauc- 
ceaafol  attempt  was  made  to 
treat  an  annuity  deed  charg- 
ing a  colliery  and  fixtures  as 
Toid  against  creditors,  so  far 
as  r^arded  the  fixtures,  on 
the  ground  that  the  trustees 


of  the  deed  had  left  the  grantor 
in  possession  after  default.  In 
the  same  case  it  was  held  that 
the  fixtures  were  not  chattels, 
so  as  to  enable  the  trustees  to 
maintain  trover  against  the 
sheriff  by  whom  they  had 
been  taken  in  execution. 

(wi)  1  Atk.  164,  169. 

(n)  9  East,  215,  2  Smith's 
Lead.  Ga.,  6th  edit.  190. 
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other  utensils  which  were  not  so  fixed  did  pass.    In 
Clark  V.   Crownshaw  (o),  the  lessees  of  a  mill  and 
iron-forge,    who    had    purchased    the    machinery, 
utensils,  and  implements,  subject  to  a  power  in  the 
lessor  of  repurchasing  at  the  end  of  the  term,  made 
a  mortgage   of  the  lease,  machinery,  utensils,  and 
implements,  and  then  became  bankrupt      It  was 
held  that  the  moveable   articles   belonged  to  the 
assignees,  but  that  the  fixtures  passed  to  the  mort- 
gagee.    In  Hubbard  v.  Bagshaw  (p),  an  owner  in 
fee  simple  mortgaged  a  cotton-mill  and  other  build- 
ings,  "with  the  steam-engine    and    engine-house, 
boilers  and  boUing-houses,"  and  became  bankrupt 
It  was  proved  that  the  boilers,  and  the  entablatui-e 
plate,  spring  beams,  and  wall  plates  of  the  engine, 
were  afiixed  to  the  freehold,  but  that  every  other 
part  of  the  engine  and  machinery  was  attached  only 
by  bolts  and   screws ;  and   it  was  held   that  the 
boilers,  entablature  plate,  spring  beams,  and  wall 
plates  passed  by  the  mortgage,  but  that  the  rest 
of    the    machinery  belonged  to  the  assignees  (5). 

{0)  3  B.  &  Ad.  804.  12  CI.  &  Fin.  330 :  *'  If  the 

{p)  4  Sim.  326.  corpns  of  the  machinery  is  to 

{q)  It  would  seem  that  this  be  held  to  belong  to  the  heir, 

apportionment  cannot  be  re-  all  that  belongs  to  that  ma- 

conciled  with   the   principle  chineiy,  although  more  or  less 

acted  on  in  Maih&r  v.  Fraser^  capable  of  being  used  in  a 

2  Kay  &  J.  536,  559   (see  detached  state  from  it,  mnst 

p.  724,  snpra),  by  which  the  follow  the  same  principle,  and 

moveable  parts  of  fixed  ma-  remain  attached  to  the  free- 

chinery  are  assimilated  to  fix-  hold."  On  the  same  principle, 

tuies.     See    also    per   Lord  in  Metropolitan  CounUes,  Jtc^ 

CottenJiam,  in  Fisfier  v.  Dkum,  Society  y,  Brotvn^  26  Beay.  454, 
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Many  other  cases  might  be  cited  in  which  it  has 
been  held,  or  in  which  the  decision  imphes,  that 
fixtures  of  any  description  are  not  within  the  scope 
of  the  reputed  ownership  clauses  in  the  Bankrupt 
Acta  (r). 

The  case  of  Trappes  v.  Hart€r{s),  in  which  it  Trapptsy, 
was  held,  that  machinery  aflSxed  to  the  freehold  did 
not  pass  by  a  mortgage  of  the  freehold,  has  given 
rise  to  great  difficulty.  In  that  case  the  machinery 
in  question  was  attached  to  the  freehold  so  as  to  be 
capable  of  removal  without  material  injury ;  and 
it  was  shown  that  in  the  part  of  the  country 
where  the  premises  were  situated,  machinery  of 
this  description  was  constantly  bought  and  sold 
distinct  from  the  freehold.  From  these,  and  other 
circumstances,  the  inference  drawn  was,  that  the 
mortgage  deed  (which  was  in  terms  ambiguous) 
was  not  intended  to  pass,  and  did  not  pass,  the 
machinery  ;  and  therefore,  that,  in  a  contest  be- 
in  which  it  was  considered  upon  450  (per  Parie,  B.,  p.  459); 
the  construction  of  a  mortgage  Thompson  y.  Peitii,  10  Q.  B. 
of  iron  works,  that  it  passed  101.  And  see  the  cases  in 
such  additions  only  to  the  bankruptcy  cited  supra,  p.  723, 
machinery,  &c.,  as  were  fixed  note  (^),  and  p.  724,  note  (i). 
and  fastened  to  the  premises,  («)  2  Gromp.  &  Mee.  15d> 
it  was  held  that  an  anvil,  Tyrwh.  603.  See  the  refer- 
though  not  fixed  or  fastened,  ence  to  this  case  as  over- 
passed as  being  essentially  ruled,  made  by  Williams,  J., 
part  of  a  fixed  steam  hammer,     in  WalmsUy  v.  Milne,  7  0.  B. 

(r)  See   Coombs  v.  Beati-     N.  S.  121 ;  and  see  this  case 
numt,   5    B.  &  Ad.    72 ;    2     observed  upon  in  Cullwick  v. 
Nev.  &  Man.  235 ;  Boydell  v.     Smndell,  Law  Bep.  3  Eq.  Ca. 
M'Michael,  1  C.  M.  &  R.  177;     249,  scq  pp.  253,  et  seq. 
Mmshall  V.  Lloyd,  2  M.  &  W. 


I 
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tended  to  be 
mortgaged 
ought  to  be 
specified. 


tween  the  mortgagee  and  assignees  in  bankruptcy, 
the  latter  were  entitled  to  it     It  may  be  doubted 
whether  this  view  of  the  construction  of  the  mort- 
gage   deed    can    be    reconciled    with    the    cases 
establishing  the  principle  that  fixtures  pass  by  a 
conveyance  of  the  land  without  being  specified; 
but,  however  this  may  be,  the  point  decided  m 
Trappes  v.  Ha/rter  is  one  of  construction ;  and 
though  this  case  has  often  been  cited  with  the  view 
of  calling  into  question  or  narrowing  the  application 
of  the  rule  which  exempts  fixtures  from  the  reputed 
ownership  clauses    of   the  Bankrupt  Acts,  it,  in 
truth,  leaves  the  rule  in  question  entirely  untouched. 
In  another  case  (<),  which  appears  also  to  be  open  to 
observation,  two  houses  and  an  iron-foundry  were 
mortgaged,  and  the  fixtures  in  the  dwelling-houses 
were  mentioned,  but  not  the  machinery  and  fixtiu:es 
in   the  foundry;   and  it  was  held,  that,  although 
the  machinery  and  fixtures  in   the  foundry  would 
have  passed  if   no  mention   had    been   made    of 
fixtures,  yet  that  the  specific  mention  of  those  in 
the  dwelling-houses  prevented  the  passing  of  those 
in  the  foundry  {u). 

The  questions  raised  in  Trappes  v.  Harter  and 
Hare  v.  Horton,  and  in  other  cases,  as  to  what 
passed  by  the  deed,  may  suggest  to  the  draftsman 
preparing  a  security  upon  property  of  that  cha- 
racter, the  propriety  of  specifying  in  the  mortgage^ 

(Q  Hare  v.  Horton,  5  B.  &  tended,     but    imsuceesfifiilly, 

Ad.  715.  that  the   same   principle    of 

{u)  In  Mather  v.  Fraser,  2  construction    should    be    ap- 

Kay  &  J.  536,  it  waa  con-  plied. 
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or  in  a  schedule  to  it,  the  machinery,  or  the  class 
of  machinery,  which  it  is  intended  to  comprise. 
Undouhtedly,  though  fixtures  would  pa^  by  the 
mere  conveyance  of  the  land,  they  will  be  excluded 
if  such  can  be  inferred  to  be  the  intention  of  the 
parties ;  but  it  would  seem  that  such  an  intention 
ought  not  to  be  inferred  except  on  grounds  which 
would  authorise  the  like  inference  as  to  any  other 
integral  part  of  the  subject  matter  of  the  convey- 
ance. The  removeable  nature  of  the  fixtures  as 
between  landlord  and  tenant — ^the  value  of  the 
security  exclusive  of  the  fixtures — the  conduct  of 
the  parties  as  evidencing  their  interpretation  of  the 
contract  between  them — all  these  circumstances, 
which  have  formed  the  ground  of  decisions,  or  have 
obviously  influenced  them,  would  seem  to  be  en- 
titled to  no  more  weight  in  this  than  in  other 
cases  of  construction.  On  the  other  hand,  though 
we  may  be  entitled  to  assume,  that,  in  general, 
where  no  fixtures  are  specified,  all  will  pass,  this  is 
far  bora  conclusive  as  to  the  question  of  enumera- 
tion. What  articles  will  pass  as  fixtures  is  often  a 
question  of  difficulty,  which  may  be  obviated  by 
specifying  those  which  are  intended  to  pass(x).   The 


(z)  See  Amos  and  Ferard 
on  Fixtures,  2nd  edit^^  p.  221 ; 
WilUhear  y.  CottreU^  1  El.  & 
Bl.  674;  Wilde  Y.  Waters,  16 
C.  B.  637.  "What  articles 
are  fixtures  and  what  move- 
ables, is  often  a  troublesome 
qaestion  of  fact:"  per  Sir  J. 


Cross,  2  Mont.  D.  &  De  G.  729. 
See  also  Birch  y.  Dawson,  2 
Ad.  &  El.  37,  where,  in  con- 
struing a  will,  a  line  was 
drawn  between  "  fixtures"  and 
"fixed  furniture."  In  JIutchin- 
son  V.  Kay,  23  Beav.  413,  Sir 
John    RomiUy,    M.R.,    con* 


730 


MORTGAGES. 


As  to  vheUier 
fixtures  an- 
nezed  by  a 
tenant  pass 
with  his  in- 
terest In  the 
land. 


nature  of  the  property  and  other  circumstances  will 
be  taken  into  consideration  by  the  draftsman  in 
determining  whether  to  specify  or  to  rely  on 
general  language ;  but  he  will  endeavour  to  avoid 
that  kind  of  imperfect  specification  which  leads  to 
the  inference  that  what  is  not  expressly  included  is 
intentionally  excluded. 

In  the  cases  already  referred  to,  and  which  by  a 
great  preponderance  of  authority,  establish  the  pro- 
position, that  fixtures  of  every  description  pass  with 
the  land,  and  so  far  partake  of  its  nature  as  not  to 
be  accounted  goods  and  chattels  within  the  mean- 
ing of  the  reputed  ownership  clauses  in  the  Bank- 
rupt Acts,  nothing  appears  to  have  turned  on  the 
distinction  (which  in  other  respects  has  important 


sidered  that  looms  in  a  mill, 
which  were  steadied  for  work- 
ing by  placing  each  of  the 
four  legs  of  the  loom  in  an 
iron  cup,  called  a  ''loom 
foot,"  surmounting  an  iron 
cylinder,  which  was  let  into  a 
hole  drilled  in  the  flag  pave- 
ment of  the  mill,  were  not,  in 
any  proper  sense  of  the  term, 
fixtures,  but  were,  in  eflPect> 
the  furniture  of  the  mill ;  and 
he  held  that  they  did  not  pass 
by  a  mortgage  of  the  mill  and 
the  machinery  belonging  to  it. 
In  Haley  v.  Hamrnershyy  3 
De  G.  F.  &  J.  587,  it  was 
held  by  Lord  Chancellor 
Campbell  (reversing  the   de- 


cision in  the  Court  below), 
that  a  mortgage  of  a  silk  mill 
with  the  steam  -  engines, 
boilers,  steam-pipes,  main- 
shifting,  mill-gearing,  mill- 
wright's work,  and  all  other 
machinery  then  or  thereafter 
on  the  premises,  was  not  con- 
fined to  the  machinery  neces- 
sary for  giving  power  to  the 
mill,  as  being  efusdem  generis, 
with  the  specified  particulars ; 
but  extended  also  to  silk-spin- 
ning machines  resting  by  their 
weight  not  only  on  the  ground, 
but  attached  by  moveable 
bolts  to  iron  rods  fixed  to  mill 
beams  overhead.  See  also 
Metropolitan      Counts      Ac. 
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consequences)  {y)  whether  the  fixtures  were  subject 
to  the  same  title  as  the  land,  or,  having  been  an- 


So(^  T.  Braumy  26  Beav. 
454;  The  Queen  t.  Lee,  Law 
Bep.l  Q.B.  241-(a  case  on  the 
rating  of  Gasworks). 

(y)  Tenants'  fixtures  may 
be  taken  in  execution  upon  a 
fi.  &.  against   the    tenant : 
Pooys  case,     1    Salk.  368; 
but  where  the  freeholder  him- 
fielf  oocnpies,    such   fixtures 
csonot  be  taken  on  a  fi.  &. 
against  him:  Wmn  t.  Ingilhy^ 
0  B.  &  A.  625.      Tenants' 
fixtures  are  not  distrainable 
for  rent :  Ballon  v.  Whittem^ 
3  Q.  B.  961,  referred  to  by 
JFiBm,  J.,  in  Beck  v.  Denbigh^ 
6  Jur.  N.  8.  998,  and  TTa/ww- 
hf  T.  M(lne,  7  C.  B.  N.  S. 
129;  but  where  the  fixtures 
were  annexed  to  the  freehold, 
not  for  the  benefit  of  the  land, 
but  for  the  more  complete 
enjoyment  and  use  of  them  as 
chattels,  they  were  held  to  be 
distrainable:  HelJawell\. East- 
mod,  6  Exch.  295,  312.    It 
has  been  inferred  from   the 
case  last   referred    to,    that 
chattels  affixed  to  the  free- 
hold with  a  view  to  their  use 
as  chattels,  are  within  the  re- 
puted ownership  clause  of  the 
Bankruptcy  Act  (2    Smith's 


Lead.    Ca.,   6th  edit.,  217); 
and  it  has  been  said,  that,  "  if 
a  chattel  be  fixed  to  the  build- 
ing merely  for  the  more  com- 
plete enjoyment  and  user  of 
it  as  a  chattel,  it  is  not  a 
fixture  at  all,  in  the  technical 
legal  meaning  of  the  word, 
but  still  remains  a  chattel:" 
per  Martin^  B.,  in  ElUott  v. 
Bishop,   10  Exch.  496,  508. 
The  distinction  in  question  is 
discountenanced     by     Lord 
Broiigham  in  Fisher  v.  Dixon, 
12  CI.  &  Fin.  312;  see  pp. 
325,  326 ;  and  by  Vice-Chan- 
cellor    Wood    in    Mather   t. 
Fraser,  2  Kay  &  J.  536 ;  see 
pp.  545,  546;    but  may  be 
thought  to  be  supported  by 
the  judgment  of  the  Court  in 
Walmsley  v.  Milney    7  C.  B. 
N.  S.,  p.  131.    Whether  the 
distinction   in   question  sup- 
plies the  true  test  or  not^  it 
seems   clear  that    it    is  not 
every  annexation  to  the  soil 
or  to  a  building  which  will 
render  the  thing  annexed  a 
fixture ;  as,  for  instance,  when 
a  carpet  is  attached  to  the 
floor  by  nails ;  or  in  the  case 
of  the  looms,  which  were  the 
subject    of   the    decision    in 
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nexed  by  a  peraon  having  a  partial  interest  (of 
which  by  far  the  most  frequent  and  important  case 
is  that  of  a  lessee  of  the  land  annexing  fixtures), 
they  were  subject  to  a  right  of  ownership  distinct 
from  that  to  the  land.  The  principle  acted  upon 
was,  that,  whether  the  grantor  was  freeholder  or 
lessee,  his  conveyance  of  the  land  passed  his  title  to 
the  fixtures.  It  had,  however,  been  intimated  that 
the  question  of  the  application  of  the  reputed  owner- 
ship clauses  to  machinery  might  depend  on  whether 
it  was  attached  to  the  bankrupt's  own  property,  or 
put  up  by  him  in  the  character  of  tenant  of  an- 
other's property  (z). 

The  devolution  of  the  title  to  trade  fixtures  an- 


Hutchinson  t.  Kay^  23  Beav. 
413.  See  also  Davis  y.  JoneSy 
2  B.  &  A.  165.  The  authority 
of  Eellawell  y.  Eastwood^  ubi 
supra,  has  been  treated  as 
doubtful  (see  in  WalrmUy  y. 
Milm,  7  C.  B.  N.  S.  131); 
and  if  it  can  be  supported,  it 
would  seem  to  be  on  the 
ground  that  the  stocking 
frames  which  were  there  held 
to  be  distrainable  were  not, 
properly  speaking,  fixtures 
at  all;  and  such  appears  to 
haYe  been  the  Yiew  taken  by 
Parkey  B.,  who  is  reported 
to  haYe  said,  "The  machines 
would  haYe  passed  to  the  exe- 
cutor  They  would  not 

haYe  passed  by  a  couYeyance 


or  demise  of  the  mill.  They 
noYer  ceased  to  haYe  the  cha- 
racter of  moYeable  chattels." 
The  double  aspect  raider 
which  tenant's  fixtures  are 
contemplated  by  the  law  is 
indicated  in  the  following 
dictum : — "  Fixtures  which  a 
tenant  has  a  right  to  remoye 
may  be  treated  as  chattels  in 
a  proceeding  against  the 
tenant;  but  as  against  the 
owner  of  the  estate,  they  are 
part  of  the  freehold:"  per 
BayUy,  J.,  4  Man.  &  Ey. 
277. 

{z)  Per  Ershim^  C.  J.,  in 
Ex  parte  WiUofty  4  Deac. 
&  C.  152. 
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nexed  by  the  landowner,  was  the  matter  in  ques-  landowner  held 

,  (in  Fisher  v, 

tion  in  the  case  of  Fisher  v.  Dixon  (a),  decided  in  Djxon)  to  pan 
the  House  of  Lords,  upon  an  appeal  from  Scotland,  estate.* 
but  upon  the  principles  of  the  English  law.  The 
contest  was,  whether  mining  machinery,  annexed 
by  the  landowner  to  the  soil,  formed  part  of  his 
rea]  or  his  personal  estate;  and  the  decision  was  in 
favour  of  the  real  estate.  It  was  considered,  that, 
as  the  individual  who  erected  the  machinery  was 
owner  both  of  the  land  and  machinery,  the  prin- 
ciple upon  which,  under  certain  circumstances, 
fixtures  are  looked  upon  as  personal  estate  in  favour 
of  trade,  had  no  application  (b). 

The  question  whether  fixtures  are  within  the  Exparu 
reputed  ownership  clause  of  the  Bankrupt  Act,  ^^  ^' 
which  might  have  been  supposed  settled  by  a  long 
course  and  great  preponderance  of  authority  in  the 
negative,  was  revived  in  the  recent  case  of  Ex  parte 
Barclay  (c),  argued  upon  appeal  from  the  Com- 
missioner in  Bankruptcy  before  the  full  Court  of 
Appeal,  consisting  of  the  Lord  Chancellor  and 
Lords  Justices.  In  this  case  the  contest  was  be- 
tween the  equitable  mortgagees  of  the  lease  of  a 

(a)  12  01.  &  Fin.  312.  The  sidered  in  Williams  on  Exe- 

decision  in  this  case  is  in  ac-  cutors,  6th  edit.,  pp.  689  et 

oozdance  with  the  old  autho-  seq. 

rities:  Year-Book,  21  H.  7,         {b)  See  also  per  TTtwrf,  V.C., 

26;  jtfoy's    Maxims,    p.   61.  2  Kay  &  J.,  548,  where  the 

The  present  state  of  the  law  same  distinction    is   insisted 

as  to  the  right  of  removal  as  upon, 
between  the  personal   repre-         (c)  5  De  G.  M.  &  G.  403. 
sentatiye  and  the  heir,  is  con- 
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public-house,  containing  the  usual  house  and  trade 
fixtures,  and  the  assignees  in  bankruptcy  of  the 
mortgagor;  the  deposit  having  been  accompanied 
by  a  memorandum  acknowledging  that  the  objed 
was  to  constitute  the  petitioners  equitable  mortga- 
gees of  the  lease  and  premises,  fixtures  and  appur- 
tenances.  The  authorities,  or  most  of  them,  were 
cited,  and  the  Lord  Chancellor,  pronouncing  the 
opinion  of  the  Court,  decided  in  favour  of  the 
equitable  mortgagees,  reversing  the  judgment  of 
the  Commissioner.  It  was  said,  that,  if  the  case 
were  res  integray  the  Court  would  have  decided 
that  the  fixtures  were  not  goods  and  chattels  in  the 
possession  of  the  bankrupt,  within  the  meaning  of 
the  statute ;  but  that,  so  far  fi-om  the  case  being 
res  integray  the  question  had,  for  nearly  half  a  cen- 
tury, been  considered  in  Westminster  Hall  as  per- 
fectly settled ;  and  that,  having  regard  to  the  clear 
and  uniform  course  of  decision,  it  was  to  be  re- 
gretted that  the  point  should  have  been  considered 
as  one  open  for  discussion. 
Mather  Y.  In    the  yet    more    recent    case    of  Mather  v. 

Fraser  {d)y  the  question  of  the  title  to  trade  fixtures 
erected  by  the  owners  of  the  land,  was  contested 
between  their  mortgagees  and  assignees  in  bank- 
ruptcy. Some  of  the  points  upon  which  distinc- 
tions have  been  drawn  unfavourable  to  the  title  of 
the  mortgagee,  were  pressed  in  argument :  as,  that 
the  fixtures  were  aimexed  to  the  soil,  not  as  acces- 
sories to  the  enjojrment  of  the  inheritance,  but  with 

{d)  2  Kay  &  J.  536. 
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a  view  to  the  convenient  use  of  the  chattels  them- 
selves for  the  purpose  of  trade,  and,  therefore,  did 
not  pass  as  part  of  the  soil ;  or,  at  all  events,  that, 
as  certain  fixtures  only  were  enumerated  in  the 
mortgage  deed,  the  others  did  not  pass.  It  seems, 
also,  to  have  been  assumed,  though  the  abstract  of 
the  aigament  does  not  show  that  it  was  distinctly 
asserted,  that,  if  the  mortgagors  had  been  lessees, 
the  fixtures  would  not  have  passed  by  the  mort- 
gage as  against  the  assignees  in  bankruptcy ;  and 
the  absurdity  was  dwelt  on  of  the  supposed  distinc- 
tion, that,  if  a  person  in  trade  were  a  freeholder,  his 
mortgage  would  carry  fixtures  on  the  land  against 
his  assignees,  whereas,  if  he  were  merely  tenant  for 
a  tenn  of  years,  such  fixtures  would  not  pass.  The 
fiirther  point  was  also  made,  that,  for  the  purpose 
of  giving  effect  to  the  mortgage  of  the  fixtures  con- 
sistently with  the  Act  requiring  the  registration  of 
bills  of  sale  (17  4k  18  Vict.  c.  36),  which  specifies 
fixtures,  the  deed  should  have  been  registered  pur- 
suant to  that  Act(e).  All  these  arguments  were 
considered  and  overruled  by  Vice-Chancellor  Wood^ 
who  treated  Fisher  v.  Dixon  {/)  as  an  authority  for 
the  general  proposition  that  fixtures  annexed  by 
the  freeholder  acquire  a  descendible  character,  and, 
therefore,  pass  by  mere  conveyance  of  the  land ; 
and  held  that  the  enimieration  of  specific  articles 
did  not,  in  the  principal  case,  warrant  the  inference 


(e)  It  was  also  unsuccess-     mptcy. 
Mj    contended     that    the         (/)  12  CI.  &  Fin.  812. 
mortgage  was  an  act  of  bank- 
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order  that  fix- 
tures may  pass 
with  the  Umd. 


that  the  others  were  intended  to  be  excluded ;  ttat 
though  tenant's  fixtures  annexed  by  a  lessee  might 
be  taken  on  a  distress  for  rent  {g)y  or  upon  a  fi.  fa. 
against  the  lessee  {h),  it '  did  not  follow  that  they 
would  not  pass  by  the  lessee's  assignment  of  the 
land,  so  as  to  give  rise  to  the  asserted  difierence  in 
effect,  as  regards  fixtures,  between  a  conveyance  by 
the  freeholder,  or  by  a  tenant  for  years ;  and  that,  in 
fact,  JSir  parte  Barclay  (^  was  an  authority  for 
considering  that  the  fixtures  passed  with  the  lease 
to  the  mortgagee,  and,  after  the  mortgage,  were  not 
in  the  order  and  disposition  of  the  mortgagor,  but 
were  irremoveable  by  him  as  against  the  incum- 
brancer (i).  The  Vice-Chancellor  also  held,  that, 
as  the  fixtures  passed  by  the  mere  grant  of  the  land, 
without  the  intervention  of  any  bill  of  sale,  the 


{g)  ffellawell  y.  Eastwood^ 
6  Exch.  295.  This  case  iivas 
treated  by  the  Vice-Chancellor 
as  a  decision  in  favour  of  the 
landlord's  right  to  take  fix- 
tures by  distress;  but,  as 
already  observed,  the  point 
decided  rather  seems  to  have 
been  that  the  stocking  frames 
which  were  distrained,  though 
annexed  to  the  soil,  had  not, 
under  the  circumstances,  the 
legal  incidents  of  fixtures. 
That  fixtures  are  not  distrain- 
able,  see  supra,  p.  731,  note 
(y),  and  the  authorities  there 
cited. 

(h)  Winn  v.  Ingillyi  5  B.  & 


A.  625. 

(i)  6  De  G.  M.  &  G.  403. 

(A;)  It  seems  questionable 
whether  the  assumption  that 
trade  fixtures  would  not  have 
passed  had  the  case  been  one 
of  a  tenant  for  years  assigning 
his  term,  though  negatived  on 
the  authority  of  Ex  pwrU 
Barclay^  ubi  supra,  was  not 
treated  with  too  much  de- 
ference. This  assumption  was, 
in  fact,  opposed  to  the  long 
series  of  authorities  cited  in 
Ex  parte  Barclay,  and  which 
rendered  it  impossible  that 
any  other  decision  could  be 
come  to  in  that  case. 


MORTGAGES.  73  i^ 

question  as  to  registration  did  not  arise  (Z).  In 
Wahnsky  v.  Milm  {m)  the  title  of  the  mortgagee 
of  land  to  trade  fixtures  set  up  by  tiie  mortgagor,  as 
against  the  mortgagor's  assignees  in  bankruptcy,  was 
again  upheld. 
A  review  of  the  subiect,  and  of  the  authorities  CondnaoM 

"^  from  eaBM  on 

connected  with  it,  may  probably  be  considered  as  mortga^wof 

,      .  .  n  -  fixtures  and 

authonamff  the  following  conclusions  : — Fikst,  that  moveable 

^  °  chattels. 

some  of  the  cases  fail  to  draw  a  clear  distinction 
between  fixtures  and  moveables  as  subjects  of 
assignment,  and  between  the  event  of  bankruptcy 
and  the  claim  of  execution  creditors,  as  affecting 
the  validity  of  a  prior  assignment ;  Secondly,  that 
it  may  now  be  looked  upon  as  settled,  that  a  mort- 
gage of  moveables,  of  which  the  grantor  retains 
possession,  though  good  as  against  execution  cre- 
ditors, if  made  without  fraud  and  perfected  by 
inrolment,  will  be  invalid  as  against  assignees  in 
bankruptcy,  if  the  possession  of  the  bankrupt  is 
such  as  to  render  him  reputed  owner,  the  inference 
of  ownership  being  in  general  less  readily  drawn 
if  by  the  custom  of  the  trade  or  locality  the  pos- 
session and  ownership  are  frequently  distinct ;  but 
Thirdly,  that  a  mortgage  of  land  (whether  in  terms 
comprising  the  fixtures  or  not)  carries  with  it  aU 

{I)  His  Honour  intimated  fixed-  machinery   passed    as 

that  an  assignment  of  fixtures,  fixtures ;  and  it  was  held  that 

without  any  interest  in  the  they  did. 

land,  would  require  registra-  (m)  7C.B.N.S.  116.    See 

fcion.     This   important   case  also  Be  Head^  12  W.  E.  215, 

also    involved   the    question  3  N.  B.  294. 
whether  the  moveable  parts  of 


^ 
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hanknipt<7. 


fixtures  (including  the  moveable  parts  of  fixed 
machinery  of  every  description),  without  any  dis- 
tinction whether  the  grantor's  interest  is  that  of 
freeholder  or  lessee ;  and  that  the  title  of  the 
mortgagee  to  the  fixtures  is  good,  not  only  against 
execution  creditors,  but  also  against  assignees  in 
bankruptcy.  It  is  conceived  that  these  broad  and 
intelligible  distinctions  would  not  now  be  readily 
departed  from,  and  that  little  favour  would  be 
shown  to  attempts  to  insist  on  circumstances  of 
secondary  importance  as  reasons  for  deviating  irom 
the  general  rule  (n). 

Treating  it  as  settled  law  that  fixtures  pass  with 
the  land,  or  any  interest  in  the  land,  as  against 
assignees  in  bankruptcy,  the  question  remains  as 
to  the  conditions  of  validity  of  the  assignment  of 
fixtures  separately  fix)m  the  land.  A  bill  of  sale  of 
machinery  or  other  fixtures  apart  from  the  land, 
must  undoubtedly  be  perfected  by  registration 
under  the  Bills  of  Sale  Acts  (o).    Whether  such  a 


(n)  **I  think  it  of  great 
importance  that  general  rules 
and  principles  shonld  not  be 
frittered  away  by  refinements, 
which,  however  seductive  to 
ingenious  minds,  will  be 
fomid  in  practice  and  in  the 
dealings  of  mankind,  for 
whose  guidance  these  roles 
are  framed  and  maintained, 
to  render  it  difficult  or  im- 
possible to  ascertain  the 
rights  of  parties  without  re- 


sorting to  a  judicial  tribunal;" 
per  Sir  J,  Bomilly^  M.  K,  in 
Whiimore  v.  Empwn^  23  Beav. 
320. 

{o)  In  Water/all  v.  Pents- 
tone,  6  EL  &  Bl.  876^  the 
special  case  stated  for  the 
opinion  of  the  Ck>urt  found 
that  the  mortgagee  had  tak^i 
possession  of  the  machinery 
in  question  some  time  before 
the  bankruptcy,  but  that  the 
mortgagor  was  in  actual  oocu- 
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to  be  the  same  thing  as  regards  its  operation,  such  a 
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pation  of  the   mill   at  the 
bankniptey.     This   state   of 
circomstanceg  is  not  alluded 
to  in  the  judgment ;  but  no 
doubt  it  was  considered  that 
the  machinery  "was  in  the  ap- 
parent possession  of  the  mort- 
gagor, who  was  freeholder  of 
the  land,  within  the  7th  sec- 
tion of  the  BUls  of  Sale  Act, 
1854.  The  decision,  however, 
seems  open    to  observation; 
for,  firsfc,  the    defendant  had 
a  prior  mortgi^e  of  the  free- 
hold and  then  existing  ma- 
chinery ;  and  the  unregistered 
instrnment  which  gave  rise  to 
the  contest  was  in  form  an 
assigmnent  of  machinery  an- 
nexed since  the  mortgage  for 
B^niring   a  frurther   advance, 
and  a  charge  upon  the  land 
and  all  the  machinery  for  se- 
cnring  the  original  mortgage 
d^   and    further    advance. 
Now,  it  would  seem  that,  had 
the  further  charge  stood  alone, 
it  would  have  covered  all  the 
machinery  without   registra- 
tion, and  it  was  surely  a  very 
questionable  construction   to 
deny  this  effect  to  the  charge 
on  account  of  its  being  asso- 
ciated  with   an  assignment, 

VOL.  IL 


which,  if  it  had  formed  the 
whole  of  the  deed,  would,  no 
doubt^  have  required  registra- 
tion, but  which,  in  fact^  might 
have  been  struck  out  without 
interfering  with  the  operation 
of  the  deed.    The  Court  con- 
sidered that  the  terms  of  the 
instrument  showed  that  the 
parties    did  not    intend    the 
machinery  to  pass  as  part  of 
the  freehold.    Their  primary 
intention,  however,  was  that 
it  should  pass ;  the  charge  was 
sufficient  to  pass  it,  and  the 
assignment  was  a  mere  formal 
addition,  the  legitimate  infer- 
ence from  which  seems  to  have 
been,  not  that  the  parties  did 
not  intend  the  machinery  to 
pass  by  the  charge,  if  suffi- 
cient,  but  that  they  doubted 
its  legal  sufficiency.  Secondly, 
it    was   contended    that    the 
after-annexed  machinery  might 
have  passed  to  the  mortgagee 
by  virtue  of  his  first  mort- 
gage, as  parcel  of  the  freehold; 
and  this  argument,  though  the 
Court  refused  to  accede  to  it, 
appears    to    have    been  well 
founded.    See  the  cases  cited 
supra,  p.  724,  note  (i).    The 
Court  referred  to  Hellawell  v. 

3  0 
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bill  of  sale  executed  since  the  statute,  and  perfected 
by  registration  {p\  will  confer  a  title  against  assig- 
nees in  bankruptcy,  is  a  question  which  requires 
distinct  consideration. 
Ex  parte  Spieer.  In  Ex  parte  SpicBv  (q),  the  machinery  and  fix- 
tures in  two  paper  mills  held  by  the  bankrupt  on 
lease  were  mortgaged  by  him,  but  the  mortgage  did 
not  give  any  interest  in  the  lease.  The  assignees 
having  sold  the  bankrupt's  interest  in  the  mills 
machinery  and  fixtures,  it  was  held  that  they  must 


Eastwood^  6  Exch.  295,  in 
terms  whicli  may  haye  implied 
that  they  considered  the  fix- 
tures in  question  not  only  as 
chattels  within  the  meaning 
of  the  Registration  Act  (which 
they  undoubtedly  were),  but 
as  chattels  for  all  purposes, 
and  as  not  haying  the  legal 
character  of  fixtures.  This, 
howeyer,  was  more  than  was 
contended  by  the  successful 
party,  and  would  indeed  haye 
precluded  the  dispute  alto- 
gether, as,  had  they  been  mere 
chattels,  the  registration  of 
the  bill  of  sale  would  not 
haye  sayed  them  from  the  as- 
signees. 

There  was  a  mortgage  prior 
to  that  of  the  defendant,  and 
it  would  appear  that  the  latter 
would  haye  been  entitled  in 
equity  to  ayail  himself  of  the 


right  of  the  prior  mortgagee 
to  fixtures  subsequently  an- 
nexed, for  the  purpose  of 
haying  the  principle  of  mar- 
shalling applied  in  his  fayonr; 
but  this  equity  lay  beyond  the 
reach  of  the  court  of  common 
law. 

See  this  case  obseryed  upon 
in  the  judgment  of  the 
Court  in  Walmshy  y.  MUnty 
7  C.  B.N.  S.  134,  in  which  the 
ground  of  decision  is  said  to 
haye  been  that  the  tenor  of 
the  instrument  showed  that 
the  parties  did  not  intend  the 
additional  fixtures  to  pass  by 
the  prior  mortgage. 

0?)  As  to  the  effect  of  a  regis- 
tered bill  of  sale  of  moyeables 
against  assignees  in  bank- 
ruptcy, see  pp.  707 — 709 
supra. 

(q)  2  Deac.  335. 
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account  to  the   mortgagees  for  the  value   of  the 
fixtures. 

In  Ex  parte  Syhes  (r),  there  was  a  bill  of  sale  by  BxpaiH$Syi^. 
way  of  mortgage  of  trade  fixtures  and  furniture, 
and  the  mortgagee,  upon  the  bankruptcy  of  the 
mortgagor,  presented  a  petition  for  the  usual  order 
of  sale  as  to  the  fixtures  only;  but  the  Vice- 
chancellor  Knight  Bruce  thought  the  point  too 
doubtfiil  for  the  common  order,  and  upon  the  peti- 
tioner by  his  counsel  declining  to  file  a  bill,  dis- 
missed the  petition.   • 

In  Whitmore  v.  Empson  (5),  in  which  the  tenants  wkUmore  y, 
of  manufacturing  premises  held  on  long  leases,  "*^'^' 
assigned,  by  way  of  mortgage,  their  trade  fixtures, 
without  any  interest  in  the  land,  it  was  held  by  Sir 
/.  jRomilly,  M.  E.,  that  the  separate  dealing  with 
the  fixtures  did  not  afford  a  suflScient  ground  of 
distinction  for  appljdng  a  different  rule  from  that 
which  holds  where  fixtures  are  mortgaged  with  the 
land,  and  that  the  bill  of  sale  was  valid  against  the 
assignees  {t). 


(f)  18  L.  J.,  Bankr.,  167, 
13  Jut.  486. 

(«)  23  Beav.  313.  In  this 
csetey  as  well  as  in  the  other 
cases  motioned  in  the  text, 
the  bill  of  sale  was  anterior  to 
the  Registration  Act.  It  does 
oot  a!ppeiBO[  that  Ex  parte  Spicer 
was  cited  either  in  Mt  parle 
Syke^y  or  in  Whitmore  v.  Emp- 
mm, 

(0  It  appears  that  the  snm 


secured  by  the  bill  of  sale  was 
afterwards  made  a  charge  apon 
the  land;  but  this  cirenm- 
stance,  thongh  it  might  sup- 
port the  decision,  whatever 
view  were  taken  of  the  effect 
of  the  bill  of  sale  by  itself  (un- 
less, indeed,  the  separate  bill 
of  sale  were  considered  as  evi- 
dence of  the  intention  of  the 
parties  to  exclnde  the  fixtures 

from  the  subsequent   charge 

s  c  2 
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ObienratioM  on        This  decision  was  professedly  founded  on  an  un- 

ihat  CMC.  ^  '* 

willingness  to  favour  refined  distinctions  (w) ;  but 
it  seems  to  be  capable  of  bearing  such  scrutiny  as 
can  be  applied  to  it,  whether  in  the  way  of  prin- 
ciple or  analogy  (x).     Although,  having  regard  to 
the  decisions  upon  the  Statute  of  Frauds  with  re- 
ference to  fixtures  and  growing  crops  (y),  it  could 
not  be  contended  that  a  bUl  of  sale  of  fixtures  is  a 
contract  for  an  interest  in  land,  yet  it  seems  that 
the  separation  of  the  fixtures  from  the  land  being 
merely  notional  and  confined  to  the  purposes  of  the 
security,  neither  renders  them  goods  and  chattels, 
which  they  can  only  become  by  actual  severance  (z), 
nor  ejffects  a  complete  separation  of  titie.     A  bill  of 
sale  of  trade  fixtures  to  A.  would  not,  it  is  con- 
ceived,   prevent    their    passing,    subject    to   that 
security,  by  a  subsequent  mortgage  of  the  land  to 
B. ;  and  if  so,  and  it  had  nevertheless  the  eflFect  of 
converting  them   into  goods  and   chattels  for  the 
benefit  of  assignees  in  bankruptcy,  the  fate  of  the 
bill  of  sale  must  depend  on  there  being  a  subse- 
quent mortgage  of  the  land,  for  the  mortgage  would 
carry  the  fixtures  against  assignees  in  bankruptcy, 
and  the  bill  of  sale  would  be  paramount  to  the 
mortgage.     To  infer  ownership  firom  the  possession 

upon  the  land),  does  not  seem  G.  M.  &  B.  276 ;  Parker  t. 

to  haye  been  relied  on.  Sianiland^  11  East,  362;  Evom 

(«)  See  p.  738,  supra,  n.  (n).  v.  Eoherts,  5  B.  &  C.  829. 

(a?)  It  is  also  supported  by  {z)  Halkn  v.  Rtmder^  ubi 

tbe  authority  of  ^2;/xir/9/^En(C^,  supra;  per  Parke^  B.,  in  Min- 

nbi  supra.  shall  y.  Lloyd,  2  M.  &  W. 

(y)  See  Halkn  v.  Runder,  1  459. 
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of  fixtures,  would  also  be  open  to  great  objection ; 
for  those  who  have  dealings  with  a  trader  are  bound 
to  regard  the  ownership  of  fixtures  as  determined 
by  title,  and  not  to  be  inferred  from  the  fact  of 
possession;  and  the  inference  which  they  should 
draw  from  the  visible  possession  of  fixtures,  cannot 
be  altered  by  a  disposition  on  the  part  of  the  trader 
with  which  they  must  be  presumed  to  be  un- 
acquainted. On  the  whole  there  seems  strong 
reason  to  believe  that  the  authority  of  Whitmore  v. 
Empsan,  completing,  as  it  does,  the  generality  of 
the  rule  protecting  mortgages  of  fixtures  against  as- 
signees in  bankruptcy,  will  not  be  disturbed  (a). 


(a)  •It  is  conceived  that  to 
this  section,  treating  of  the 
frame  of  mortgage  deeds  as 
affected  by  the  subject-matter 
of  the  mortgage,  may  be  oon- 
reniently  appended  some  no- 
tice of  Btatates  conferring 
parliamentaiy  powers  of  mort' 
gaging,  or  containing  particn- 
lar  forms  of  mortgage  enforced 
or  recommended  by  aathority 
of  Parliament.  It  is  not  in- 
tended to  render  this  notice 
ezhanstiYe  of  the  subject,  the 
purpose  being,  not  so  much  to 
collect  the  special  law  relating 
to  statatory  mortgages,  as  to 
illnstrate  the  mode  of  action 
of  the  Legislature,  and  to 
point  ont  matters  bearing 
upon  the  general  practice  of 


the  draftsman's  art,  •  sutntea  oon- 

The  power  of  mortgaging  '^^^^^^ 
is,  of  conrse,  in  general,  one  of  of  mortgaging, 
the  incidents  of  property,  and 
co-extensiye  with  the  interest 
or  powers  of  the  mortgagor. 
In  some  instances,  howeyer, 
for  the  purpose  of  answering 
ends  recommended  by  pub- 
lic policy,  or  enabling  persons 
invested  with  a  limited  or 
fiduciary  ownership  to  accom- 
plish objects  beneficial  to  the 
property  of  which  they  are 
entitled  to  the  enjoyment,  or 
which  they  administer,  powers 
of  raising  money  by  mortgage 
have  been  conferred  by  the 
Legislature,  more  than  com- 
mensurate in  extent  with  the 
proprietary  rights  of  the  par- 
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ties  to  whom  they  are  in- 
trusted. Thus,  for  the  pur- 
pose of  the  inclosure  of  oom- 
mon  lands,  and  the  enfran- 
chisement of  copyholds,  both 
of  them  objects  tending  to  the 
public  advantage,  and  also  to 
the  benefit  of  the  estate,  powers 
of  raising  money  by  mortgage 
of  the  corpus  of  the  estate 
have  been  conferred  by  statute 
on  persons  having  a  limited 
interest. 

The  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  provides 
(s.  30)  that  the  various  per- 
sons having  such  fiduciary  or 
partial  interests  as  therein 
mentioned  may  charge  their 
allotments  with  the  sums  not 
exceeding  £5  per  acre,  ad- 
judged to  be  their  shares  of 
the  charges  of  the  inclosure ; 
every  such  mortgage  to  be 
made  with  a  proviso  for  cesser 
or  re-assignment  upon  pay- 
ment of  the  money  thereby 
secured,  and  with  a  covenant 
to  pay  the  interest,  so  that  no 
person  afterwards  becoming 
entitled  should  be  liable  for 
more  than  six  calendar  months' 
arrears  of  interest  preceding 
the  accruer  of  his  own  title 
to  the  possession.  Similar 
powers  of  mortgaging,  guarded 
in  like  mamier  so  as  to 
prevent   persons  from  being 


chargeable  with  arrears  of 
interest  accrued  previoiuly  to 
their  own  title  falling  into 
possession,  were  oonmionly  in- 
serted in  the  particular  In- 
closure Acts  passed  previously 
to  the  General  Inclosure  Act 
of  41  Geo.  3. 

The  Act  of  8  &  9  Vict,  c 
118^  appointing  the  Incloenre 
CommissionerSi    now   (under 
Acts   consolidating   the  two 
Commissions)  also  Copyhold 
Conmiissioners,    contains  (s. 
133)  powers  for  persons  haring 
partial  and  fiduciary  interests 
to  charge  their  allotments  with 
not  more  than  £5  per  acre  for 
expenses,  of  the  same  charac- 
ter as  the  powers  contained  in 
the  Inclosure  Act  of  41  Geo. 
3,  already  referred  to.    It  is 
provided,  that,  in  every  mort- 
gage by  a  person  entitled  to 
an  allotment  for  his  life,  there 
shall  be  a  covenant  to  pay  in- 
terest during  his  life,  so  that 
no  person  afterwards  coming 
into  possession  shall  be  liable 
for   more    than    six  months' 
arrears   of  interest.     Where 
the  charge  is  made  by  the  in- 
cumbent of   a    benefice,    his 
successors  are  protected  by  a 
provision  that   he   shall  not 
only  keep  down  the  interest, 
but  also  pay  off  one-thirtieth 
part  of  the  principal  annnally. 


MORTGAGES. 


745 


A  anbaeqaent  Act  (11  &  12 
VicL  c.  99,  B.  8)  provides, 
that,  apon  the  mortgage  of 
aUotments  for  expenses,  the 
money  shall  be  paid  to,  and 
applied  by  the  Commissioners, 
and  that  their  receipt  shall  be 
a  sofficient  discharge. 

•  The  Copyhold  Acts  (4  &  5 
Vict  c.  35 ;  6  &  7  Vict,  c  23 ; 
7  &  8  Vict.  c.  55 ;  15  &  16 
Vict,  c  51 ;  21  &  22  Vict, 
c.  94)  embody  an  extensive 
wiheine  for  the  enfranchise- 
ment of  copyholds,  throngh 
the  agency,  or  with  the  con- 
sent)  of  the  Copyhold  Com- 
missbners,  by  agreement  be- 
tween the  lord  and  the  tenant, 
or  oompnisorily  at  the  instance 
of  either  party.  By  the  Act 
of  4  &  5  Vict.  c.  35,  powers 
were  given  to  lords  and  ten- 
ants with  the  consent  of  the 
Copyhold  Commissioners,  to 
effect  the  enfranchisement  of 
copyholds  (s.  56);  and  pro- 
vision was  made  for  enabling 
enfranchisement  money  to  be 
raised  by  mortgage  (s.  72), 
and  for  secnhng  to  the  lord 
enfranchisement  money  when 
not  actually  paid,  by  giving 
to  him  the  remedies  of  a  mort- 
gagee in  fee  of  freeholds  as 
well  as  a  power  of  distress  for 
the  interest  (s.  80);  but  the 
last-mentioned  clause  has  been 


superseded  by  21  &  2^Vict« 
c.  94  (the  Copyhold  Act,  1858) 
s.  2,  which  repeals  all  the  pro- 
visions of  the  Copyhold  Acts 
authorising  the  charging  of 
enfranchisement  moneys  upon 
lands,  and  substitutes  the 
scheme  of  certificates  of  charge 
hereafter  referred  to.  *  Copyhold 

The  Act  of  15  &  16  Vict.  ^^^ 
c.  51,  contained  a  scheme  of 
compulsoiy  enfiunchisement, 
the  details  of  which  are  also 
to  a  great  extent  super- 
seded by  the  Copyhold  Act, 
1858.  Under  the  last- 
mentioned  Act,  upon  enfran- 
chisement being  required 
either  by  the  lord  or  the 
tenant,  the  consideration  is  to 
be  ascertained  through  the 
medium  of  a  valuation  under 
the  direction  of  the  conmiis-  - 
sioners  (s.  8),  who  may  frame 
and  confirm  an  award  of  en- 
franchisement in  the  terms  of 
the  valuation,  and  such  con- 
firmed award  is  to  be  equiva- 
lent to  a  deed  of  enfranchise- 
ment (s.  10).  The  same  Act 
also  provides  that  the  con-  - 
sideration  for  any  enfranchise- 
ment may,  with  the  consent  of 
the  commissioners,  be  charged 
upon  the  land  enfranchised  (s. 
21) ;  and  a  charge  in  respect 
of  consideration  money  may 
be  made  for  a  principal  sum 
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and  Interest,  or  for  a  series  of 
periodical  payments  (s.  25); 
and  so  may  a  charge  in  re- 
spect of  certain  specified  ei- 
penses  (s.  26);  but  other 
charges  in  respect  of  expenses 
most  be  for  a  period  not  ex- 
ceeding fifteen  years  (s.  27). 
Charges  under  the  Act  are  to 
be  made  by  a  certificate  of 
charge  which  is  to  specify  (as 
the  case  may  be)  the  series  of 
periodical  pajmenta  which  are 
to  operate  as  a  discharge,  or  the 
amount  of  principal  money  to 
be  charged  with  a  proviso 
declaring  that  the  certificate 
shall  be  void  on  payment  of  the 
amount  secured  and  interest 
at  a  time  therein  appointed, 
or  at  the  expiration  of  an 
ascertained  notice ;  and  the 
place  of  payment  may  be 
specified  (s.  29).  The  certifi- 
*  Land  Tax  cate  and  charge  are  to  be 
Redemption  Act   transferable   by    indorsement 

(s.  30).  Provision  is  made 
for  annexing  to  the  manor  a 
charge  for  enfranchisement 
money  in  fiavour  of  a  lord 
with  limited  interest  (s.  31). 
An  award  of  enfranchisement, 
certificate  of  charge  or  trans- 
fer thereof  is  to  be  chargeable 
with  the  same  stamp  duty  as 
a  deed  of  enfranchisement, 
mortgage  or  transfer  (s.  32). 
A  charge  in  respect  of  en- 


franchisement money  is  to  be 
a  first  charge,  having  priority 
over  all  mortgages   and  in- 
cumbrances except  tithe  com- 
mutation   rentcharges,     and 
charges  or  rent  charges  for 
drainage   under   any  of  the 
statutes  in  that  behalf  (a.  33). 
A  certificate  of  charge  taken 
by  the  lord  or  tenant  is  not 
to  merge  in  the  freehold  un- 
less   the   owner    declares  in 
writing  his  will  that  it  shonld 
merge  (s.  34).    The  owner  of 
a  certificate  of  charge  is  to 
have  in  respect  of  any  interest 
or   instalment,  the    remedies 
provided  by  the  Copyhold  Acts 
in  respect  of  rent  charges,  and 
is  also  to  have  the  remedies 
of  a  mortgagee  in  fee  of  free- 
hold land  (s.  35).    Certificates 
of  charge  and  transfers  thereof 
may  be  in  the  forms  set  forth 
in  the  statute  (ss.  36,  37). 

*The  scheme  embodied  in 
the  Land  Tax  Redemption  Act 
(42  Geo.  3,  c.  116,  amending 
and  consolidating  the  prior 
Acts,  commencing  with  38 
Geo.  3,  c.  60,  which  first  gave 
the  power  of  redemption,)  had 
for  its  main  object  the  im- 
provement of  public  credit, 
through  the  absorption  of  a 
quantity  of  stock,  and  conse- 
quent diminution  of  the  ca- 
pital of  the  funded  debt.     In 
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1798,  in  the  height  of  the  war 
with  FraDce,  the  AmdB  were 
depressed,  as  compared  with 
other  interest-bearing  secnri- 
ties,  and  particularly  with 
land,  so  as  to  be  worth  a  much 
smaller  nnmber  of  years'  pur- 
chaae;  and,  for  this  reason, 
farther  adyances  for  the  exi- 
gencies of  the  country  could 
not  be  obtained,  except  upon 
Tery  disadvantageous  terms. 
This  state  of  the  money  mar- 
ket snggested  the  expedient 
embraced  by  Pitt,  of  offering 
to  landowners  the  option  of 
redeeming  their  land  tax,  by 
transferring  to  the  Commis- 
sioners for  the  Reduction  of 
the  National  Debt  such  a  sum 
in  the  Three  per  Cents,  as 
would  produce  a  diyidend  ex- 
ceeding the  amount  of  the 
land  tax  redeemed  by  one- 
tenth.  The  amount  of  the 
land  tax  as  made  perpetual  at 
four  shillings  in  the  pound, 
being  about  two  millions,  if 
the  power  of  redemption  had 
been  umyersaJly  exerted,  the 
market  would  have  been  re- 
lieved of  nearly  forty  millions 
of  stock,  the  annual  public 
burden  would  have  been  light- 
ened to  the  extent  of  about 
two  hundred  thousand  pounds 
(in  respect  of  the  difference 
between  the  land  tax  and  the 


dividends  of  the  stock  form- 
ing the  consideration  for  its 
redemption),  while  the  induce- 
ment to  the  landowner  to  avail 
himself  of  the  power  of  re- 
deeming was,  that  the  amount 
of  the  redeemed  land  tax  being 
an  addition  to  the  dear  reve- 
nue of  his  land,  was,  in  effect, 
capitalised  in  his  &vour  on 
the  same  advantageous  terms 
as  applied  to  land,  and  thus 
constituted  an  addition  to  his 
property  of  greater  value  than 
the  sum  of  stock  given  for  it. 
The  object  in  view  being  one 
of  political  expediency,  exten- 
sive powers  were  given  to  per- 
sons having  a  limited  interest 
in  land  of  mortgaging  (as  well 
as  selling),  for  the  purpose  of 
raising  the  money  required 
for  redeeming  the  land  tax 
charged  thereon,  or  on  other 
lands  settled  to  the  like  uses 
(42  Geo.  3,  c.  116,  s.  51). 
Like  powers  were  conferred 
on  trustees  and  other  persons 
holding  lands  in  a  fiduciaiy 
character  (s.  53).  Mortgages 
under  the  Act  were  required 
to  be  made  under  the  autho- 
rity of  the  Commissioners  of 
Land  Tax  of  the  county  or 
other  locality,  the  consent  of 
two  conmiissioners  being  cer- 
tified by  their  execution  of 
the  deed  of  mortgage  (s.  54). 
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Where  the  consideration  was 
under  £1,000,  the  deed  was 
exempted  from  stamp  dntj  (s. 
68).     The  powers  of  selling, 
mortgaging,  &c.,  were  made 
exercisable    by    corporation., 
and  trustees  for  charitable  and 
pnblic  purposes  (s.  69),  under 
the  authority  of  special  com- 
missioners (ss.  72,  76),  whose 
powers  were,  by  1  &  2  Vict. 
c.  58,  s.  1,  transferred  to  the 
Commissioners  of  the  Trea- 
sury.    Money  raised  by  mort- 
gage was  directed  to  be  paid 
by  the   mortgagee   into   the 
Bank  of  England,  and  to  be 
placed  to  the  account  of  the 
Commissioners  for  the  Beduc- 
tion  of  the  National  Debt  (s. 
98).     Priority  was  given  to 
mortgagees   under   the   Acts 
over  prior  incumbrancers,  in 
respect  of  the  interest,  but  not 
in  respect  of  the  capital  of  the 
sums  advanced  (s.  114).  Deeds 
of  mortgage  were  required  to 
be  inrolled  within  six  calendar 
months  after  execution  in  one 
of   his    Majesty's    courts    of 
record  at  Westminster,  or,  in 
register  counties,  to  be  regis- 
tered like  conveyances  of  real 
estates  (s.  119).    Under  16  & 
17  Vict.  c.  74,  the  considersr 
tion  required  for  the  redemp- 
tion of  land  tax  is  reduced  by 
17/.  lOs.  per  cent,  (owing  ap- 


parently to  the  great  rise  in 
the  value  of  government  stock 
having    become    nearly  pro- 
hibitoiy  of  the  operation  of 
redeeming  the  land  tax).   See 
also  16  &  17  Vict.  c.  117 ;  19 
&  20  Vict.  c.  80,  s.  3.    As  to 
the  charge  created  by  38  Geo. 
8,  c.  60,  s.  87,  in  fevonr  of  a 
person  having  a  limited  in- 
terest in  land  who  redeems  the 
land  tax  thereon  but  does  not 
declare  his   option  to  exone- 
rate the  land,  see  Blundell  t. 
Stanley,  18  Jur.  998;  Neam  f. 
Moorsomy  L.  R.  8  Eq.Ca.  91. 
•  The  Charitable  Trusts  Act, 
1853  (16  &  17  Vict  c.  187), 
constituting  the  Charity  Com- 
mission, empowered  the  com- 
missioners sitting  as  a  board 
(s.  21)  to  authorise  money  to 
be  raised  by  mortgage  of  cha- 
rity estates  for    purposes  of 
improvement,    provided    that 
compulsory    provisions    were 
reserved  in  every  such  mort- 
gage for  payment  of  the  prin- 
cipal money  borrowed  by  an- 
nual   instalments,    and    for 
redemption  and  reconveyance 
within   thirty  years.     Under 
the  Charitable  Trusts  Amend- 
ment Act,  1855  (18  &  19  Vict 
c.  124),  s.  80,  in  lieu  of  such 
compulsory  provisions    being 
inserted  in  the  mortgage,  the 
board  authorising  any  mort- 
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gage  is  to  gire  directions  by 
its  order  for  discharge  of  the 
principal  debt,  or  any  part 
thereof,  by  instalments,  within 
thirty  years,  or  for  forming  a 
sinldiig  fund  for  discharge  of 
tl^dpal  debt,  or  any  part 
thereof  within  the  same 
period. 

•Powers  calculated  to  pro- 
duce rery  important  and  bene- 
ficial  results  hare  been  con* 
fened  by  yarious  modem 
Bkatutes,  under  which  land- 
owners with  limited  interests 
are  enabled  to  effect  improve- 
ments, and  charge  the  cost  on 
the  estate.  These  statutory 
powers  had  their  origin  in  an 
Act  (8  &  9  Vict.  c.  56)  en- 
abling owners  of  limited  in- 
terests in  land  to  improve  by 
draining  or  embanking,  with 
leave  of  the  Court  of  Chan- 
ceiy,  and  to  charge  the  cost 
npon  the  inheritance,  to  be  re- 
paid by  annual  instalments. 
By  subsequent  Acts,  the  power 
of  authorising  improvements 
by  limited  owners  at  the  ex- 
pense of  the  property,  was 
transferred  to  the  Inclosure 
Commissioners,  through  whom 
large  sums  of  public  money 
have  been  expended  in  the 
drainage  of  settled  estates, 
upon  the  terms  of  the  imposi- 
tion npon  the  estate  for  twenty- 


two  years  of  a  rentcharge  equal 
to  6^  per  cent,  upon  the 
amount  advanced.  The  rent- 
charge  is  collected  with  the 
land  tax,  and  forms  a  first 
charge  ;  and  it  is  obvious  that 
such  a  terminable  rentcharge 
is  in  principle  undistinguish- 
able  from  a  mortgage  debt 
payable  by  equal  instalments  ^  Drainage  and 
ofmixedprmcipalandmterest.  ^^te. 
Under  the  control  of  the  In- 
closure Commissioners,  owners 
of  limited  interests  were  em- 
powered to  lay  out  their  own 
money  in  improvements,  and 
recover  the  cost  by  way  of  ter- 
minable rentcharge  upon  the 
estate,  or  to  obtain  advances 
for  the  like  purpose  firom 
private  hands  or  firom  the  Land 
Improvement  Companies  con- 
stituted by  Acts  of  Parliament, 
upon  terms  as  to  which  a  cer- 
tain latitude  was  allowed,  but 
which  in  general  required  the 
repayment  to  be  made  by  way 
of  rentcharge  for  a  limited 
number  of  years.  The  law 
relating  to  the  improvement 
of  land  by  owners  of  limited 
interests  was  consolidated  and 
systematized  by  **  The  Improve- 
ment of  Land  Act,  1864  "  (27 
&  28  Vict.  c.  114)  by  which 
(s.  9)  a  very  extensive  defini- 
tion is  given  of  the  improve- 
ments within  the  scope  of  the 
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Act.  Applications  to  the 
Inclosnre  Commissioners  to 
sanction  improyements  must 
be  preceded  by  notices,  and  in 
some  cases  must  be  authorised 
by  a  Judge  of  the  Court  of 
Chancery.  The  provisional 
order  of  the  Commissioners, 
sanctioning  any  improye- 
ments,  is  to  express  the  great- 
est sum  to  be  charged  (in 
addition  to  costs)  and  the  rate 
of  interest  (not  exceeding  5 
per  cent.)  and  term  of  years 
(not  exceeding  twenty-fiye 
years)  for  the  repayment 
thereof  (s.  26)  ;  every  charge 
is  to  be  created  by  way 
of  rentcharge,  payable  half- 
yearly,  and  extending  over 
the  specified  term  of  years, 
the  payment  for  each  half-year 
being  as  to  part  thereof  a  re- 
payment of  principal,  and  as 
to  the  remainder  a  payment  of 
interest ;  and  the  charge  is  to 
be  stamped  as  a  mortgage  for 
securing  the  like  amount  of 
principal,  and  is  to  be  called 
an  absolute  order,  and  a  copy 
of  every  such  order  is  to  be 
authenticated  by  the  seal  of 
the  Commissioners  and  kept 
by  them  (s.  51)  ;  and  charges 
under  the  Act  are  to  be,  as 
nearly  as  circumstances  admit, 
in  the  form  in  the  schedule 
(B)  annexed  to  the  Act  (which 


contains  a  schedule  of  the  lands 
charged,  and  a  table  showing 
the    apportionment   of  each 
payment  of  the    rentcharge, 
as  between  principal  and  in- 
terest) (s.  52).    A  memorial 
of  every  absolute  order  is  to 
be  entered  at  the  office  of  land 
registry  (s.  56);  charges  under 
the  Act  are  to  have  priority 
over  all  other  charges  (s.  59) ; 
and  are  to  be  personal  property, 
but  may  be  merged  in  the  land, 
and  trustees  and  others  em- 
powered   to    invest    on  real 
security  may   (unless   prohi- 
bited by  the  terms  of  their 
trust)  invest  in  such  chai^ 
(s.  60) ;  and  they  are  not  to 
be  deemed  incumbrances  so  as 
to  prevent  a  trustee,  having 
power  to  invest  money  in  the 
purchase  of  land  or  on  mort- 
gage, from  investing  in  the 
purchase  or  on  mortgage  of 
land  subject  to  such  a  diarge 
(s.  62).    Rentcharges  payable 
under  the  Act  are  recoverable 
in  the  same  manner  as  tithe 
rentcharges  (s.  63) ;  and  rent- 
charges  in  arrear  are  to  carry 
interest  for  a  period  of  six 
months,  or  longer  if  at   the 
expiration  of  that  period  there 
is  no  sufficient  distress  on  the 
land  (s.  64).    A  rentcharge 
may  be  assigned  according  to 
the  form   in  schedule   (C) 
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to  the  Act  annexed,  notice 
of  snch  assignment  to  be 
giren  to  the  Inclosnre  Com- 
missionerB  (s.  65) ;  and  may 
1)8  apportioned  (s.  68).  The 
rentcharge  is  to  be  kept  down 
bj  the  tenant  for  life,  or  other 
person  in  possession  with  a 
limited  interest,  not  more  than 
two  years'  arrears  being  re- 
coyerable  against  a  subsequent 
owner.  The  72nd  and  follow- 
ing sections  of  the  Act  contain 
a  series  of  proyisions  for  up- 
holding the  improyements,  so 
that  the  fdtnre  owner,  who  is 
in  part  biLrdened  with  the 
cost,  may  be  insured  the  bene- 
fit of  them ;  and  the  78th  and 
Mowing  sections  contain  a 
scheme  under  which,  with  the 
aid  of  similar  machinery, 
owners  of  limited  interests  are 
enabled  to  charge  their  estates 
with  the  expenses  of  subscrip- 
tion to  railways  or  canals, 
calculated  to  benefit  the  estate. 
As  under  the  54th  section  of 
the  Act,  the  Improvement 
Companies  incorporated  by 
Act  of  Parliament,,  if  giving 
notice  to  the  Conunissioners 
of  their  intention  to  avaU 
themselves  of  any  of  the 
powers  given  by  the  Act,  are 
to  be  held  to  have  adopted 
the  same,  and  all  the  proce- 
dure   of    such    company   is 


thenceforth  to  be  carried  on 
under  and  in  accordance  with 
that  Act  only,  and  a  company 
adopting  the  Act  is  empowered, 
with  the  sanction  of  the 
sbareholders,  to  execute  any  of 
the  improvements  authorized 
by  the  Act,  it  may  be  im- 
ferred  that  by  the  means  thus 
pointed  out  the  diversity  of 
powers  and  practice  among 
the  different  Improvement 
Companies  will  disappear,  and 
be  replaced  by  a  uniform 
course  of  action,  in  accordance 
with  the  statutory  provisions. 
Seference  may  here  be  made 
to  "  The  Mortgage  Debenture 
Act  1865  "  (28  &  29  Vict.  c. 
78),  under  which  Improve- 
ment Companies  (as  well  as 
companies  associated  for  the 
advance  of  money  upon  land 
or  rates)  are  empowered  to 
issue  mortgage  debentures 
against  securities  on  land  of 
at  least  equal  amount,  both 
the  debentures  and  securities 
being  registered  in  the  office 
of  land  registry. 

An  inquiry  for  statutory 
charges  in  respect  of  improve- 
ments should  now  in  general 
form  one  of  the  precautions  to 
be  taken  before  completing  a 
purchase  or  mortgage.  With 
reference  to  this  point,  the 
following    observations    may 


Ab  to  inquiry 
for  statutory 
charges. 


^ 
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be  TiBeftiL  The  Drainage 
Acts  under  which  govern- 
ment money  is  lent,  contain 
no  prorisions  as  to  registers 
of  certificates  of  advance,  &c., 
but  the  Indosnre  Commis- 
sioners are  ready  to  afford 
sach  information  as  may  be 
required.  The  Private  Money 
Drainage  Act,  12  &  13  Vict. 
c  100  (repealed  except  as  to 
pending  proceedings  by  the 
Ist  section  of  the  Improve- 
ment of  Land  Act  1864), 
directs  the  registration  of 
grants  of  rentcharges  upon 
lands  in  register  counties  (s. 
14),  and  also  directs  the  In- 
closure  Commissioners  to  keep 
a  register  of  certificates,  and 
of  grants  and  orders  for  ap- 
portionment of  rentcharges 
(s.  27) ;  and  this  register  has 
been  carefully  kept.  The 
Landowners*  Drainage  and 
Improvement  Company's  Act 
(10  &  11  Vict.  c.  ccxii.,  Local 
and  Personal)  directs  (s.  14) 
that  copies  of  contracts,  orders, 
certificates,  &c.,  be  filed  in 
Chancery,  and  deposited  with 
the  clerk  of  the  peace  and 
churchwardens  of  the  parish 
where  the  lands  are  situate. 
The  West  of  England  and 
South  Wales  Land  Draining 
Company's  Act  (11  &  12  Vict, 
c.  cxlii.  Local  and  Personal) 


directs  (s.  85)  that  copies  of 
contracts,  orders,  certificates, 
&c.,  be    deposited  with  the 
clerk  of  the  peace  and  choich- 
wardens.    The  General  Land 
Drainage    and    ImproYement 
Company's  Act  (12  &  13  Vict 
c.  xci.  Local  and  Personal)  di- 
rects    registers     of    orders, 
charges,  &c.,  to  be  kept  by  the 
company  (s.  74).    The  Lands 
Improvement  Company's  Act 
(16  &  17  Vict,  c  cliv.  Local 
and  Personal,  amended  by  18 
&19Vict.c.lxxxiv.;  22  &  23 
Vict.  c.  kxxii. ;  26  &  27  Vict. 
c.  cxl.)  contains  a  similar  pro- 
vision (s.   61),   as  does  also 
(s.  67)  The  Lmd  Loan  and 
Enfranchisement     Company's 
Act  (23  &  24  Vict.  c.  Ixix. 
Local  and  Personal,  amended 
c.  cxciv).    It  appears,  there- 
fore, that  in  order  to  attain 
certainty,  it  would  be  neces- 
sary to  make  inquiry  or  search 
at  the  Land  Registry  Office, 
the  Inclosure  Commission,  of 
the  clerk  of  the  peace  for  the 
county  or  churchwardens  of 
the  parish  where  the  lands  are 
situate,  and  at  the  office  of 
the  General  Lands  Drainage 
and   Improvement    Company 
(22,    Whitehall    Place),    the 
Lands  Improvement  Company 
(3,  Parliament    Street),   and 
the  Land  Loan  and  Eniran- 
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Ghisement  Company  (22,  Great 
George  Street).  In  practice 
the  statement  of  the  land 
owner  that  there  are  no  such 
chafes,  has  in  general  been 
aooepted  as  sufficient.;  but  it 
may  be  thought  that  with  re- 
ference to  the  Improvement 
of  Land  Act  1864  the  addi- 
tional precaution  of  searching 
at  the  Land  Eegistrj  Office 
m&Twith  propriety  be  adopted ; 
especially  as  there  seems  rea- 
son to  anticipate  that  under  the 
power  above  referred  to  the 
ImproTement  Companies  may 
hereafter  adopt  the  procedure 
of  that  Act. 

•If  we  look  for  the  general 
character  of  statutory  powers 
of  mortgaging,  whether  con- 
ferred for  public  purposes,  or 
with  a  view  to  private  inter- 
eats  (which  in  their  aggregate 
became  a  matter  of  public  con- 
cern), we  shall  find  that  this 
branch  of  the  rights  of  owner- 
^p  is  usually  conferred  under 
conditions  of  the  following  de- 
scription. In  the  first  place, 
where  anything  of  a  discre- 
tionaiy  character  attaches  to 
the  outlay,  the  interests  of  ab- 
sent parties  are  protected  by 
the  intervention  of  an  impar- 
tial constituted  authority,  as 
ihe  Copyhold  Commissioners 
in  the  case  of  the  enfiranchise- 


ment  of  copyholds,  the  Charity 
CommiBBionerB  where  charity 
property  is  mortgi^ed,  the  In- 
closure  Commissioners  in  the 
case  of  the  improvement  of 
settled  estates.  Secondly,  in 
order  to  insure  the  burden  of 
the  outlay  &lling  as  nearly  as 
possible  in  proportion  to  the 
benefit  derived  from  it,  succes- 
sive owners  are  exclusively 
charged  with  the  interest  ac- 
cruing during  their  possession, 
so  as  to  prevent  the  estate 
from  being  burdened  with 
arrears ;  and,  in  many  cases, 
either  upon  the  assumption 
that  some  portion  at  least  of 
the  benefit  derived  by  the  *  General  cha- 
estate  will  be  temporary  only,  JJJ^^  ^J^ere  of 
or  as  a  restraint  upon  outlay  mortgaging, 
for  fancifril  or  inconsiderable 
advantages,  the  repayment  of 
the  principal  by  instalments 
within  a  limited  time  is  made 
a  condition.  Thirdly,  where 
it  may  be  assumed  that  the 
outlay  will  form  a  clear  addi- 
tion to  the  value  of  the  estate, 
the  interest,  and  even  the  prin- 
cipal, are  in  some  cases  made 
a  first  charge,  or  to  some  ex- 
tent preferred  to  prior  in- 
cumbrances. These  considera- 
tions, which  more  or  less  in- 
fluence the  character  and  form 
of  statutory  mortgages,  may 
sometimes  be  with  advantage 
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MortgageB  of 
ships. 


called  to  mind  by  the  drafts- 
man when  framing,  nnder  pri- 
vate anthoritj,  powers  of  mort- 
gaging to  be  conferred  upon 
limited  or  fiduciary  owners. 
The  precautions  to  be  found  in 
Acts  of  Parliament  for  insuring 
that  the  money,  when  ad- 
vanced, shall  be  duly  laid  out 
must,  in  the  case  of  mortgages 
under  private  powers,  be  re- 
placed by  that  personal  confi- 
dence which  enters  so  largely 
into  the  system  under  which 
property  is  administered  and 
enjoyed  in  this  country. 

With  respect  to  statutory 
forms  of  mortgage,  such  forms, 
usually  optional,  but  in  some 
instances  compulsory,  have 
been  introduced  in  various 
modem  Acts  of  Parliament. 
They  may  have  brevity  and 
the  saving  of  expense  for  their 
objects,  or  may  be  designed  to 
promote  uniformity  in  the 
terms  of  the  contract  to  which 
they  apply,  or  to  embody  in  a 
convenient  form  the  provisions 
of  which  the  insertion  is  re- 
quired by  the  Legislature. 

An  example  of  a  compul- 
Bory  form  of  mortgage  is  to  be 
found  in  the  Merchant  Ship- 
ping Act,  1854  (17  &  18  Vict. 
c.  104).  Under  s.  66,  the 
mortgage  of  a  registered  shi^, 
or  any  share  therein,  is  to  be 


in  the  form  marked  I.  in  tihe 
schedule  to  that  statute,  or  as 
near  thereto  as  circumstaDoefi 
permit;  and  by  s.  71,  regis- 
tered mortgagees  are  to  hare 
power  of  selling  and  of  giiing 
eflTectual  receipts.    Under  the 
Merchant   Shipping  Amend- 
ment Act,    1855   (18  &  19 
Vict.  c.  91),  8.  11,  mortgages 
not  in  the  prescribed  form  are 
not  to  be  registered  except  by 
direction  of  tJie  CommissionerB 
of  Customs.     The  object  no 
doubt  is  to  preserve  tjie  regu- 
larity of  the  ship's  register. 
Instances  of  compulsory  forms 
of  mortgage,  where  the  object 
seems  to  be  to  insure  the  in- 
sertion of  certain  prescribed 
provisions,  will  be  found  in 
1  &  2  Vict.  c.  106,  2nd  sche- 
dule, which  contains  the  form 
of  a  mortgage  under  the  au- 
thority of  s.  62  of  the  same 
statute,  for  securing  on  the 
profits  of  a  benefice   money 
raised  for  building  or  repair- 
ing the  parsonage-house ;  and 
in  3  &  4  Will.  4,  c.  22,  s. 
42,  containing  the  form  of  a 
mortgage  under  the  powers  of 
the  Act  by  Commissioners  of 
Sewers. 

The  Act  of  25  &  26  Viet 
c.  53,  establishing  the  Land 
Registry  Office  and  the  pre- 
sent system  of  registered  titles, 
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ooDtaioB  in  the  fschedide  a  very 
short  fonn  of  mortgage,*  which 
may  be  optionally  adopted  (s8» 
65—67),  bat  is  not  compnU 
80IT,  as  registered  land  may 
be  dealt  with  by  any  instru- 
ment applicable  to  unregis- 
tered land  Cs.  63).  The  form 
referred  to  does  not  contain 
any  coyenant  for  payment, 
and  is  in  other  respects  ex- 
tremely scanty;  but  the  powers 
giyen  by  Lord  Cranworth's  Act 
(23  &  24  Vict  c.  145),  which 
woald  probably  apply  to  a 
moitgage  in  the  statutory 
form,  would  go  &r  to  make 
good  its  deficiencies. 

*  The  Act  last  referred  to 
umed  at  the  comprehensiye 
application,  with  a  view   to 
brevity   and   economy,    of  a 
principle    the    resources    of 
whidi   had    previously    been 
tried  by  the  Legislature  on  a 
limited  scale,  and  in  special 
departments  only  (chiefly  with 
referrence  to  public  works  and 
the  constitution  of  joint-stock 
companies).    That  principle  is 
to  amiex,  as  incidents  to  con- 
tracts, such  powers  and  pro- 
visions  as   are  found   to  be 
conyenient  adjuncts,  and  as 
such  to  be  habitually  incorpo- 
mted  with  the  contract  by  the 
contracting    parties,    or,    in 
other  words,  to  imply  those 


VOL.  11. 


additional  and  subsidiary  pro- 

yisions  which  are  by  general  «  Mortgages 

practice    expressly    inserted,  [^^^Jj^j. 

By  skilful  and  careful  altera-  Act 

tion  in  this  sense  of  the  im-. 

plied  incidents  of  contracts,  it 

is  obvious  that  much  of  what 

gives   nse  to  the  length  of 

instmmenta  may  be  spared. 

Though  some  clauses  which 

were    formerly    indispensable 

are  now  habitually  omitted  in 

reliance  upon  the  statute,  it 

cannot  be  said  that  the  adoption 

of  the  facilities  given  by  the  Act 

has  as  yet  been  so  general  and 

extensive  as  to  modify  in  any 

great  degree  the  prior  practice 

of  conveyancers.    As  to  mort-  •  Aato  Lord 

.  „       ,1        J,  Cmiworth*8 

gages,  especially,  the  forms  ^^ 
previously  in  use  have  not  in 
general  practice  been  dis- 
carded in  favour  of  the  sta- 
tutory substitutes.  Part  II.  of 
the  Act,  relating  to  the  powers 
of  mortgagees,  is  intended  to 
be  printed  in  extmao  at  the  end 
of  the  following  precedents. 
The  writer  may  here  restate 
his  opinion  (  see  Davids.  Settle- 
ments, 2nd  ed.,  vol.  8,  p.  195) 
that  when  the  Act  is  not  re- 
lied on,  but  the  usual  form  of 
the  draft  is  adhered  to,  the 
powers  and  incidents  of  the 
Act  (which  may  now  be  con- 
sidered as  added  to  and  amal- 
gamated with  the  general  law 

8  D 
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on  the  snbject)  should  not  be  Act  should  be  left  ayailable, 

ezcladed  except  in  cases  where  as  anxiliary,  and,  if  required, 

a  positire  reason  for  ezdnsion  snpplemental  to  those  expresgly 

exists,  bnt  that  (without  special  conferred  by  the  instnunent 
reference)  the  resources  of  the 
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Sect.  III. — Of  Registration — Notice — Posses- 
sion OF  Deeds,  &c.,  as  affecting  the  Priority 
of  Mortgages. 

Natural  order  of  preference  ofaseurances  accordmg  to  priority — 
Where  equities  are  equaly  Uis  law  prevails    .    Pages  Ihl — 758 
As  to  the  Registry  Acts — Provisions  of  English  Acts — Provisions 
of  Irish  Act — Notice  of  a  prior  tmregistered  instrument  bind- 
ing — Register  is  not  notice  unless  searched — ffence^  in  England^ 
Register  does  not  prevent  tacking — Buty  by  terms  of  Irish  Act, 
assurances  take  effect  according  to  priority  of  registration — 
Wills  not  registered  in  Ireland — As  to  judgments  in  Ireland — 
Registered  deed  carries  up  judgment  on  its  back — Whether, 
when  wHl  is  not  registered  within  time  prescribed  by  English 
Acts,  concurrence  of  heir  is  required — As  to  registering  as- 
signmerUs  of  money  charged  on   land  and  instruments  not 
wider  seal^ Instruments  to  be  registered  immediately  after 
execuHfmr-'Land  Registry  Act  of  1862  ....    760—772 
Ai  to  gwing  notice  of  assignments  of  choses  in  action — When 
derivative  interests  are  settled^  complete  chain  of  notices  should 
he  given — Doctrine  of  notice  does  not  apply  to  editable  inte- 
rests in  reckl  estate — As  to  disposition  by  married  women  of 
reversionary  interest  in  personal  estate — Registered  mortgages 

of  ships 779—785 

As  to  inferences  arising  from  possession  of  title  deeds — Rule  on 
which  Court  of  Chancery  acts — First  incumbrancer  not  post- 
poned for  want  of  title  deeds,  unless  there  be  fraud  or  culpable 
negligence — What  constitutes  culpable  negligence — Depositee  of 
title  deeds  preferred  to  unpaid  vendor,  who  has  parted  with 
them — Practical  effect  of  rule — Precautions  to  be  taken  by 
second  mortgagee  ^Notice  to  first  mortgagee — Indorsement  of 
notice  on  leading  title  deeds — Cases  in  which  oumer  retains 
deeds — Notice  of  incumbrance  should  be  indorsed — As  to  in- 
dorsement of  notice  by  mortgagee  parting  mth  deeds  for  tem- 
porary purpose 790 — 803 


THE  ordinary  and  natural  rule  for  the  operation  of  NEtnrai  order  of 

preference  of 

assurances  is,  that  they  shall  take  ejQfect  according  auanmeeB 

8  D  2 
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Moordiog  to 
priority. 


Where  eqvitiei 
are  equal,  Um 
UwpreTi^ 


to  the  order  of  their  priority  in  point  of  time  •  for, 
after  the  execution  of  a  deed,  the  grantor  retaiiis 
only  that  amount  of  interest  which  is  not  parted 
with  by  the  deed,  and  his  subsequent  acts  must 
therefore  be,  in  general,  eflfectual  to  the  extent  of 
that  interest  only.     On  this  principle  is  founded 
the  necessity  for   a  retrospective   investigation  of 
title ;  but  partly  in  obedience  to  deductions  from 
technical  principles,  and  without  being  guided  by 
any  discernible  rule  of  policy,  partly  for  the  purpose 
of  facilitating,  of  affording  materials  for,  or  of  in 
part  dispensing  with,  retrospective  investigation  of 
title,  the  law  has  admitted  many  exceptions  to  the 
simple  rule  of  the  operation  of  assurances  according 
to  priority.     In  one  point  of  view,  indeed,  it  may 
be  considered  that  some  of  the  apparent  exceptions 
are  not  really  such,  since  an  assurance  not  per- 
fected in  the  manner  required  by  law  in  order  to 
bind  third  parties,  is  in  fact,  where  their  interests 
intervene,  to  be  looked  upon  as  no  assurance  at  all. 
From  the  considerations  here  adverted  to,  it  results, 
that,   when  the.  skill  of  the   draftsman   has  been 
exerted  in  the  frame   of  assurances,   he  is  often 
called  upon  to   consider   and   advise   upon   other 
matters,  extraneous  to  their  form,  but  essential  to 
their  due  effect. 

The  most  comprehensive  and  important  excep- 
tion from  the  rule  of  operation  according  to 
priority,  as  expressed  in  the  well-known  maxim 
*'qui  prior  est  tempore  potior  est  jurcy*  is  that 
which  arises  from  the  principle,  that,  where  equities 
are  equal,  the  law  shall  prevail,  with  the  derivative 
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doctrines  respecting  the  protection  afforded  by  the 
legal  estate  to  purchasers  without  notice,  the  pro- 
perties of  attendant  terms,  and  the  tacking  of 
securities.  It  is  not  proposed  to  enter  here  into 
any  details  on  these  subjects  (a),  in  which,  more 
perhaps  than  in  any  other  part  of  the  law  of  pro- 
perty, may  be  traced  the  application  of  subtle  and 


(a)  The  following  onUine 
of  the  priiiciples  of  equity  in 
relation    to    these   points   is 
extracted  fix>ni  the  judgment 
of  Y.-C.  Wood,  in  the  case  of 
Rooptr  T.  Harrisony  2  Kay  & 
J.  86  (see  p.  108):— '*  The 
whole  doctrine  of  this  Court 
about  the  protection  afforded 
by  means  of  the  legal  estate, 
is  simply  this— A  party  get- 
ting the  ]^al  estate  acquires 
no  new  right  in  equity  in  any 
way;  but  equity,  regarding  all 
the  persons  who  have  incum- 
brances   according    to   their 
priorities,  considering  that  the 
equitable  interests  pass,  just 
as  the  l^al  interest  does,  by 
the  effect  of  the  deeds,  finds 
itself  checked  at  times,  and 
an  obstacle  thrown  iu  its  way 
by  au  incumbrancer's  saying, 
'I  bare  got  the  l^al  estate 
interposed ;  I  insist  it  is  mine 
at  law,  and  there  must  be  a 
superior  equity  shown  in  order 
to  deprive  me  of  my  legal 


estate.'  It  is  merely  staying 
the  hands  of  the  Court,  by 
resting  on  that  legal  estate 
which  this  Court  will  not  deal 
with,  unless  a  superior  equity 
can  be  shown;  and  although 
the  Court  holds  that  priority 
will  give  equity,  yet  it  does 
not  hold  that  it  gives  so  su- 
perior an  equity,  as  between 
several  incumbrancers,  as  to 
enable  a  person  who  has  an 
anterior  charge  to  wrest  the 
legal  estate  from  the  person 
who  has  obtained  it  without 
notice  of  the  anterior  charge, 
and  who  has  not  parted  with 
it."  The  priority  as  between 
successive  equitable  incum- 
brances cannot  be  altered  by 
one  of  them  getting  in  the 
legal  estate  from  the  mort- 
gagor, or  from  any  one  who 
holds  it  in  the  character  of  a 
trustee  for  them  all :  Sharpie* 
V.  AdamSy  32  'Beav.  213,  see 
p.  216. 
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protracted  trains  of  deduction  from  technical  prin- 
ciples, to  the  solution  of  problems  presented  by  the 
various    exigencies    and   combinations  of  circum- 
stances, and  which,  therefore  will  appear  to  some 
among  the  most  interesting,  and  to  others  among  the 
most  repulsive,  of  the  branches  of  learning  to  which 
the  attention  of  the  property  lawyer  is  directed.  For 
the  purpose   of   discussing  the  subjects  comprised 
in   the  present   section,  it  will  be   assumed,  that, 
in  order  to  protect  himself  against  future,  as  well 
as  against  latent,  incumbrances,  a  purchaser  (in  the 
largest  sense  of  the  word,  including  a  mortgagee) 
should,  if  practicable,  obtain  the  legal  estate ;  and 
that,   if  circxmistances   do   not  admit   of  this,  he 
should,  at  all  events,  take  precautions  for  the  pur- 
pose  of  preventing  a  future   incumbrancer  from 
acquiring,  to  his  prejudice,  the  strong  position  of 
the    legal   estate  without   notice.     What   are  the 
precautions  to  be  taken  for  this   purpose  will  to 
some   extent  appear  in  a  subsequent   part  of  this 
section,  in  which,  it  is  proposed   to  treat  of  the 
nature  of  the  protection  practically  afforded  by  the 
title   deeds   to  persons  having  dealings  with   the 
estate. 
Ab  to  the  Be-  The  policy  of  the  Eegistry  Acts  (6)  is,  within  the 

giBtr/  Acts. 

(b)  7  Ann.  c.  20,  for  Mid-  Geo.  2,  c.  6,  for  North  Biding ; 

dlesex  (not  including  the  City  6  Ann.  c.  2,  for  Ireland.    On 

of  London) ;  2  &  3  Ann.  c.  4,  the  Registry  Acts  and  their 

6  Ann.  c.  18,  6  Ann.  c.  35,  for  operation,  see  Vend.  &  Porch., 

theWest  Riding  of  Yorkshire;  14th  edit.,  ch.  22,  s.  4.    By 

6  Ann.  c.  35,  for  East  Riding,  24  &  25  Vict.  c.  91,  s.  34,  no 

and   Kingston-upon-Hnll ;    8  deed  or  instrument  liable  to 
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local  limits  to  whicli  they  extend,  to  render  the 
priority  of  afisnrances  dependent  on  the  order  of 
their  registration,  instead  of  upon  that  of  their 
execution — ^a  policy  which,  if  consistently  acted 
upon,  and  not  thwarted  by  practical  difficulties, 
would  enable  every  incumbrancer,  by  searching  the 
register,  to  ascertain  the  exact  state  of  the  title, 
and,  by  duly  registering  his  own  assurance,  fully  to 

This  object,  however,  partly  owing  to  difficulties 
inherent  in  a  system  of  registering  assurances,  but 
yet  more  owing  to  the  mode  in  which  the  Acts 
have  been  construed,  has  been  very  imperfectly 
attained. 

The  En£rlish  Acts  provide  for  registration  of  a  Pro?i«oMof 
memorial  of  deeds  and  conveyances  affecting  lands 
within  their  local  limits,  and  that  deeds  and  con- 
veyances shall  be  adjudged  fraudulent  and  void 
against  subsequent  purchasers  and  mortgagees, 
unless  a  proper  memorial  is  registered  before  regis- 
tration of  the  memorial  of  the  deed  or  conveyance 
imder  which  the  subsequent  purchaser  or  mort- 

siamp  dnty  is  to  be  r^stered  in  a  class  apart  as  to  the  in- 

ontQ  it  is  duly  stamped.  vestigation   and  evidence  of 

As  regards  land  upon  the  titlewiU  be  considered  in  a  sub- 

r^liflter  under  the  Land  Be-  sequent  part  of  this  section. 

gistryAct  of  1862  (25  &  26  There  is  a  like  exclusion  of  the 

Yict.  c  53),  the  operation  of  Irish  Begistrj  Acts  in  the  case 

the  aboye-mentioned  local  Ee-  of  recorded  estates  in  Ireland, 

gistiy  Acts  is  excluded  (s.  104).  See  the  Record  of  Title  Act 

The  system  of  registration  of  (Ireland)  1865,  (28  &  29  Vict, 

titles  under  the  Act  of  1862,  c.  88),  s.  16. 
which  places  registered  lands 


Iriab  Act. 
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gagee  claims ;  and  that  devises  by  will  shall  be 
adjudged  fraudulent  and  void  against  subsequent 
purchasers  and  mortgagees,  unless  a  memorial  of 
the  wiU  be  registered.  The  memorial  of  a  will 
registered  within  six  months  after  the  death  of  a 
testator  dying  in  Great  Britain,  and  within  three 
years  after  the  death  of  a  testator  d3dng  abroad,  is 
to  be  as  valid  as  if  registered  immediately  after  the 
death.  Copyholds,  leases  at  rack  rent,  and  lea^s  for 
not  more  than  twenty-one  years  where  the  actual 
possession  and  occupation  go  along  with  the  lease, 
are  excepted  from  the  operation  of  the  Acts. 
Judgments  must  be  registered  in  order  to  bind 
lands  in  register  counties  (c). 
ProTimoniof  The  Irish  Act  directs  a  memorial  of  deeds  and 

conveyances  and    of  wills  and    devises  affecting 

(c)  This  h  the  general  par-  eorery)  had  a  good  title  as 

port  of  the  English  Acts ;  but  against    the    devisee.      The 

the  Acts  differ  from  one  an-  case  of   a  concealed  will  is 

other  in  some  points  of  detail,  specially  provided  for  in  the 

See   Vend.   &    Purch.,   11th  Middlesex  Act  (7  Ann.  c.  20, 

edit.,  pp.   966,    et    seq.     In  s.  10,)  and  the  North  Riding 

Chadivich  v.  Turner,  34  Beav.  Act  (8  Gko.  2,  c.  6,  s.  17).    See 

634,  aff.  on  app.,  L.  E.  1  Ch.  also  Vend.  <&  Parch.,  nbi  snpra. 

310,  which  tnmed  npon  the  With  regard  to  jndgments,  see 

East  Biding  Eegistry  Act  (6  now  23  &  24  Vict.  c.  38,  27 

Ann.    c.    35),  the   will    not  &   28  Vict.  c.  112.    That  as 

having    been    discovered   for  to  judgments  not  within  the 

many  years  after  the  testator's  operation  of  the  recent  Acts, 

death,  it  was  held  that  a  mort-  priority  of  charge  depended  on 

gagee    of  the   heir  claiming  the  order  of  registration  in  the 

under  a  mortgage  made  before  local  register,  and  not  on  the 

the  registration  of   the  will  order  of  registration  at  the 

(though   not  before  its  dis-  Common  Pleas,  see  Neve    v. 
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lands  in  Ireland,  to  be  registered ;  and  enacts,  that 
registered  deeds  and  conveyances  shall  take  effect  at 
law  and  in  equity  according  to  the  priority  of  time 
of  registering  the  memorial,  and  that  unregistered 
deeds  and  conveyances  shall  be  adjudged  firaudulent 
and  void,  not  only  against  deeds  and  conveyances 
whereof  a  memorial  shall  be  registered,  but  also 
against  judgment  creditors,  as  to  any  lands  comprised 
in  such  registered  memorial.  Leases  for  not  more 
than  twenty-one  years,  where  the  actual  possession 
goes  with  the  lease,  are  excepted  from  the  Act.  There 
is  no  provision  avoiding  unregistered  wills  against 
subsequent  purchasers  or  mortgagees,  or  specifying 
within  what  time  wiUs  should  be  registered. 
Both  in  England  and  in  Ireland,  Courts  of  equity  Notice  of  e 

111  •  .1  i/»'-  ••.       prior  UDregii- 

nave  broken  m  upon  the  rule  of  giving  priority  tend  instpu. 
according  to  the  order  of  registration,  by  treating 
notice  of  a  prior  unregistered  instrument  as  binding 
upon  subsequent  purchasers  or  incumbrancers,  on 
the  groimd  that  the  policy  of  the  Registry  Acts  was 
to  guard  against  prior  secret  conveyances,  and  that 
to  permit  a  person  to  defeat  by  a  subsequent  regis- 
tered conveyance  a  prior  unregistered  conveyance 
of  which  he  has  notice,  would  be  in  effect  to  legalise 
feaud  (d ).      This   distinction   seems  to  rest   on  a 

Floodf  33  Beay.  666,  and  the  direct  evidence  to  the  con- 
cases  there  cited.  As  between  trary,  be  presumed  to  have 
deeds  registered  in  the  Mid-  been  first  registered;  and 
dlesei  Registry  on  the  same  that  such  priority  of  regis- 
day  and  at  the  same  hour,  it  tration  is  sufficient  to  give 
was  held  that  that  which  is  priority  of  charge :  Neve  v. 
described  by  the  earlier  num-  Pennell,  2  Hem.  &  Mil.  170. 
ber  must,  in  the  absence  of        {d)  See  the  cases  cited  in 


ment  biDding. 
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narrow  view  of  the  operation  of  a  register,  which, 
in  order  thoroughly  to  answer  its  purpose,  must  go 
the  length  of  entitling  persons  not  parties  to  the 
unregistered  conveyance  to  act  as  if  it  had  no 
existence.     Besides  this  objection  in  principle,  as 
the  Courts  held  that  the  rule  of  notice  was  not  to 
be  applied  in  its  full  rigour,  but  that  a  degree  of 
strength  and  certainty  in  the  notice  was  essential  in 
ordeT^o  depriye  re^tration  of  ite  statutory  ^ 
in  avoiding  the  prior  unregistered  instrument  (c), 
an  element  of  uncertainty  and  practical  difficulty 
was  introduced.     This  subject  was  ably  discussed 
in  the  Second  Report  of  the  Real  Property  Commia- 
sioners  (/) ;    and  the  conclusion  sanctioned  by  a 
majority  of  them  was,  that  it  was  expedient  that 
actual  notice  of   an  unregistered  deed  should  not 
affect  the  priority  of  a  registered  deed  for  valuable 
consideration,   either  at  law  or  in  equity.      They 
added,   that  the   exclusion  of  interference  on  the 
ground  of  notice  would    very  rarely  prevent  the 
jurisdiction  of  a  court  of  equity  in  case  of  actual 
fraud,  as  in  such  cases  there  would  usually  be  other 
circumstances  by  which,  independently  of  the  notice, 
a  fraudulent  intention  would  be  manifested  (gr). 

Vend.  &  Purch.,  14th  edit.,  p.  the  title  deeds,  which  were  in 

728,  note  {p),  fact  in  deposit^  was  held  to 

{e)  See  the  cases  in  Vend,  invalidate  the  subsequent  re- 

&  Purch.,   14th  ed.  p.  728,  gistered  mortgage, 

notes  is)  and  {ty    In  Fbr-  (/)  Pages  35—40. 

maU  V.  Maitlmd,  13  W.  R.  [g)  The  Act  of  13  &  14 

832,  6  N.  R.  218,  construe-  Vict  c.  72  (by  which  it  was 

tive  notice,  arising  from  no  proposed  to  introduce  a  system 

inquiry  haying  been  made  for  of  registration  of  titles  in  Ire- 
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Both  in  England  and  Ireland  it  has  been  deter-  Register  b  not 

.  .  .  ,  .      .      notice  unleas 

mined  that  the  register  is  not  notice  unless  it  is  warohed. 
searched  (A)  ;  but  the  difference  in  the  language  of 


land)  yfSA  fonnded  on  the  Bill 
prepared  to  give  effect  to  the 
Seal  Property  Commissioners' 
Second  Eeport.  By  s.  29  it 
is  enacted  that  the  priority 
thereby  given  to  persons 
claiming  for  valuable  consi- 
deration mlhout  fraud  under 
a  subsequent  assurance,  shall 
not  be  taken  away  by  any 
Conrt  of  equity  in  consequence 
of  Boch  person  having  been 
affects  with  notice.  This, 
however,  seems  to  leave  it 
open  to  the  Courts  to  decide, 
in  conformity  with  principles 
already  laid  down  on  this 
sobject,  that,  to  disregard  the 
existence  of  known  prior  in- 
terests under  an  unregistered 
conveyance,  is  ifcself  a  fraud — 
a  result  which  it  would  ap- 
pear that  the  language  of  the 
Legislatnre  ought  to  have 
been  such  as  to  exclude.  The 
words  "without  fraud"  were 
not  in  the  corresponding  para- 
graph of  the  Commissioners' 
Bin  (Bills,  1830-31,  voL  2,  p. 
297,  No.  85).  The  operation 
of  the  Act  of  13  &  14  Vict.  c. 
72,  was  suspended  until  after 
notice  from  the  Commissioners 


of  the  Treasury,  which  was 
never  given,  as  the  system  of 
sale,  by  a  judicial  tribunal  in- 
vested with  the  power  of  con- 
ferring an  indefeasible  title, 
was  adopted,  first  on  a  tempo- 
rary footing  by  means  of  the 
Incumbered  Estates  Commis- 
sion, and  afterwards  per- 
manently by  the  constitution 
of  the  Landed  Estates  Courts 
under  21  &  22  Vict.  c.  72. 
As  to  the  record  of  title  to  be 
kept  by  the  Landed  Estates 
Court  for  recording  the  title  to 
land  which  has  been  the  sub- 
ject of  conveyance  or  declara- 
tion by  that  Court,  see  28  & 
29  Vict  c.  88.  As  to  the 
frame  and  construction  of  the 
recent  English  Land  Begistry 
Act  (25  &  26  Vict.  c.  53)  with 
regard  to  the  effect  of  notice 
of  unregistered  instruments, 
and  the  alterations  bearing  on 
this  point  which  were  made 
by  the  Select  Committee  of 
the  Lords,  see  Urlin  &  Key's 
Land  Transfer  Act,  p.  88, 
note  (c). 

(A)  Wrightsm  v.  Hudson^  2 
Eq.  Ca.  Abr.  609 ;  Buahell  v. 
BusMl,  1  Scho.  <&  Lef.  90. 
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Henoe,  in  Bng- 
land,  register 
does  Dot  pre- 
Teni  tacking. 


Bnt  bj  termi 
of  Irish  Act 
sssorances  take 
effect  aooord- 
ing  to  priority 
of  registration. 


the  English  and    Irish  Acts    renders  the  conse- 
quences of   this  proposition  very  different  in  the 
two  countries.     The  enactment  making  a  deed  not 
registered  fraudulent  and  void  against  a  registered 
deed  is  common  to  both  ;  and  upon  this  the  Courts 
have  held  that  a  first  mortgagee  having  the  legal 
estate  is  not  prevented  from  tacking  a  third  mort- 
gage, as  against  a  second  registered  mortgagee  of 
whose  incumbrance  he  has  no  notice  {{)  ;  and  that 
a  purchaser  without  notice  may,  by  acquiring  the 
legal  estate,  protect  himself  against  a  prior  regis- 
tered equitable  incumbrance  (k)  ;    so  that,  in  fact> 
the   doctrine   of  tacking,    and   of    the    protection 
afforded  by  the  legal   estate,  are  left  to  operate; 
though,  from  the  probability  that  the  register  will 
be  searched,  their  field  of  operation  must  be  less. 
But  in  Ireland  the  effect   of  the   enactment  last 
referred  to,  in  withholding  priority  from  unregis- 
tered conveyances,  is,  as  we  have  seen,  reinforced 
by  an  express  provision  that  registered  deeds  shall 
take   effect  according   to    priority  of   registration. 
This  provision  renders  the   register  binding  upon 
the  land,  though  not  upon  the  consciences  of  per- 
sons dealing  with  it,  and  must  in  general  prevent 
any  use  being  made  of  the  legal  estate  to  the  preju- 
dice of  a  registered  incumbrancer  (Z).     The  import- 


(*■)  WrighUon  v.  ffudaon, 
ubi  snpra. 

(k)  Morecock  v.  Dickens^ 
Amb.  678. 

{I)  Bushell  V.  Btishellf  1 
Scho.  &  Lef.  90 ;  Latouche  t. 
Dunmnyf  1  Scho.  &  Lef.  137 ; 


Thompson  v.  Smpsariy  1  Dru. 
&  War.  459,  485 ;  Mill  v. 
Etll,  3  Ho.  Lords  Cas.  828. 
Mr.  Molesworth  (on  Begistra- 
tion  in  Ireland,  p.  32)  finds 
fault  with  the  phrase,  that 
tacking  is  in    Ireland   done 
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ance  of  the  deficiency  of  the  English  Acts  in  this 
respect  will  be  estimated^  when  it  is  considered  that 
a  registered  incumbrancer  who  has  not  the  legal 
estate  must  always  be  exposed  to  the  risk  of  being 
postponed  to  a  subsequent  purchaser  or  incum- 
brancer without  notice,  who  has  or  obtains  that 
advantage  (m). 

The  Irish  Act,  as  already  noticed,  though  it  di-  Wiiu  not  re- 
rects  the  registration  of  wills,  does  not  avoid  unre-  iwUad. 
gistered  wills  against  subsequent  incumbrancers,  nor 
does  it  appear  that  a  will  acquires  any  priority  by 
registration ;  and  the  writer  believes  that  it  is  not 
the  practice  in  Ireland  to  register  wills  (n).     Until  As  to  judR- 
reeently,  judgments  in  Ireland  did  not  form  or  give  land. 


away  with  by  the  Registry 
Act ;  bat  this  seems  to  be  the 
result  as  to  interests  nnder  in- 
struments capable  of  registra- 
tion mider  the  Begistry  Act, 
though  Mr.  Molesworth's  ob- 
serration  (p.  66)  to  the  effect 
that  the  right  of  a  first  regis- 
tered incnmbrancer  to  tack  a 
judgment  debt,  as  against  an 
intermediate  registered  incum- 
brancer, was  upon  the  same 
footing  as  in  England,  ap- 
pears to  be  well  founded  as  to 
judgments  entered  up  before 
the  passing  of  the  Act  of  13 
&  14  Vict.  c.  29,  by  which 
the  effect  of  fhtnre  judgments 
upon  lands  in  Ireland  was 
placed  upon  a  wholly  new 
footing. 


(m)  The  risk  arising  from 
the  circumstance  that  the  Be- 
gistry Acts  postpone  unregis- 
tered conveyances,  but  do  not 
give  priority  to  registered  con- 
veyances, was  more  consider- 
able, and  applied  in  a  far 
larger  number  of  cases  before 
the  passing  of  the  Act  of  8  & 
9  Vict.  c.  112  (for  rendering 
the  assignment  of  satisfied 
terms  unnecessary). 

(n)  "A  will  may  be  regis- 
tered under  the  statute,  if  any 
one  wishes  to  do  so ;  and  yet, 
if  it  be  not  registered,  the  title 
of  a  devisee  cannot  be  affected 
by  a  registered  deed  from  the 
heir.  And  why  ?  Because 
wills  are  not  included  in  the 
sections  which  postpone  ,un- 
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rise  to  a  registered  charge  upon  lands;  but  under 
13  &  14  Vict.  c.  29,  lands  are  not  to  be  charged  by 
or  taken  in  execution  upon  judgments  entered  up 
after  the  passing  of  that  Act,  but  the  judgment 
creditor  may  make  an  affidavit  that  his  debtor  is 
entitled  to  lands  to  be  specified  by  certain  particu- 
lars ;  and,  upon  registering  such  affidavit,  it  will 
have  the  eflfect  of  a  redeemable  conveyance  of  the 
debtors  interest  in  the  lands  to   the  creditor (o). 
As  to  judgments  under  the  law  prior  to  the  las^ 
mentioned  statute,  a  question  arose,  whether,  upon 
the  language  of  the  Irish  Registry  Act  (p),  unregis- 
tered deeds  were  void   against  subsequent  judg- 
ments in  all  cases,  or  only  when  the  judgment  was 
itself  followed  by  a  registered  deed.    This  point  was 
one  of  those  decided  in  Latouche  v.  Dunsany  (9), 
where  it  was  held  that  the  Act  was  not  intended  to 
apply  to  judgments  generally,  but  to  the  difficulty 
occasioned  by  an  unregistered  being  postponed  to 
a  subsequent  registered  deed,  and  an  intermediate 
Registered  deed    judgment  being  paramount  to  the  latter.     In  this 
rnimTon^ti        particular   combination  of  circumstances,  and  not 

otherwise,  in  order  to  give  effect  to  the  priority  of 
the  registered  deed,  the  judgment  as  well  as  the 
deed  are  preferred  to  the  prior  unregistered  iBStru- 

registered  deeds:"  per  Bmhe,  prior  unregistered  mortgage, 

C.  J.,  in  Furyy,  Smith,  1  Hud.  see  Eyre  v.  McDowell,  6  Ho. 

&  Bro.  735.  Lords  Cas.  619.    The  Act  of 

{6)  See  the  valuable  note  (I)  13  &  14  Vict.  c.  29  is  amended 

on  judgments  in  Ireland  in  by  21  &  22  Vict.  c.l05. 

Vend.  &  Pnrch.,   14th  edit.,  {p)  See  p.  763,  supra. 

p.  522.    That  the  registered  {q)  1  Scho.  &  Lef.  137, 147, 

judgment  will  not  displace  a  160. 


back. 
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ment  After  some  conflict  of  decision,  this  view 
was  adopted  by  the  Courts  in  Ireland  (r) ;  and  the 
principle  is  familiarly  expressed  by  sajdng  that  the 
registered  deed  carries  up  the  judgment  on  its  back. 

The  language  of  the  English  Registry  Acts  as  to  WLcthw,  when 
the  registration  of  wills  has  given  rise  to   doubts  gUtend  within 
whether,  in  case  a  will  is  not  registered  within  the  sS^hedhj Bog- 
period  prescribed  by  the  Acts,  a  good  title  can  be  comnee  or**' 
made  without  the  concurrence  of  the  heir.     It  has  q^^"" 
been  supposed  that  a  will  registered  after  the  ex- 
piration of  the  prescribed  period^  would  be*  void 
against  a  purchaser  from  the  heir  without  notice  of 
thewilL    Although  there  is  some  difficulty  in  the 
language  of  the  Acts,  it  is  conceived,  that,  except 
for  the  puipose  of  fixing  a  limit  within  which  the 
ieir  cannot  deal  with  the  estate  to  the  prejudice 
of  devisees,  the  time  mentioned  for  registration  is 
directory  only ;  and  that  as  to  wills  not  registered 
in  due  time,  though  by  the  terms  of  the  Acts  they 
are  void    against    purchasers   while    they   remain 
unregistered,  yet  when  registered  they  are  valid 
against  subsequent   purchasers  (s).      The   analogy 
between  wills  and  conveyances  must  not,  however, 


(r)  The  casefl  down  to  1888 
are  collected  in  Moleeworth  on 
B^^stration,  pp.  59-r-60 ;  and 
see  Mwrtagh  v.  Titdall,  1  Flan. 
&  Eel.  20.  Compare  the  modes 
in  which  a  somewhat  similar 
conflict  of  claima  was  dealt  with 
in  Benham  v.  KeanSy  1  Johns. 
k  Hem.  685 ;  and  in  Richardar. 
James,  L.  R.  2  Q.  B.  285,  re- 


ferred to,  snpra,  p.  704,  note  {b), 
(s)  See  Dart,  p.  444,  and  the 
references  in  note  (e)  thereto. 
It  would  appear  from  the  lan- 
guage of  the  Master  of  the 
EoUs,  in  Ckadwick  y.  Turner, 
84  Beay.  638  (referred  to, 
supra,  p.  762,  note  ((;)),  that 
he  considered  that  if  the  will  in 
that  case  had  been  registered 
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As  to  Kgister- 
iog  aBBignmenU 
of  money 
charged  on 
land,  and 
instromenta 
not  under 
ae«L 


be  carried  too  far ;  for  there  seems  no  ground  for 
holding  that  a  purchaser  for  valuable  consideration, 
becoming  such  while  the  will  is  unregistered,  will 
be  postponed  through  the  registration  of  the  will 
before  registration  of  his  conveyance.  The  policy 
of  the  Acts  is  not  to  put  the  devisee  on  the  same 
footing  as  a  purchaser,  so  far  as  regards  the  advan- 
tage aflforded  by  registration,  but  to  protect  pur- 
chasers against  unregistered  wills. 

It  has  been  held  in  an  English  case  (t),  that  an 
assignment  of  money  charged  upon  land  (not  pur- 
porting to  deal  with  the  land  itself)  does  not  require 
registration.     This  doctrine,  however,  seems  open 


before  the  execution  of  the 
mortgage,  the  title  of  the  de- 
visee would  have  been  preferred 
to  that  of  the  pnrchaser  from 
the  heir,  though  the  registra- 
tion would  have  been  after  the 
Btatutory  time.  There  is  a  dif- 
ference in  the  language  of  the 
different  Acts  in  relation  to 
the  point  in  question ;  but  the 
observations  in  the  text  are 
conceived  to  apply  to  all  of 
them.  As  to  the  registration 
of  wills,  if  the  devisee  be  him- 
self the  heir,  or  if  the  sale  be 
of  a  leasehold  estate,  see  Vend. 
&  Purch.,  11th  edit.,  676; 
Dart,  p.  445.  It  is  conceived 
that  descent  to  the  heir,  or  the 
transmission  of  leaseholds  to 
the  executor,  is  not  within  the 
provision  avoiding  devises  un- 


der unregistered  wills,  and  that 
there  is  no  reason  to  donbt 
that  a  registered  pnrchaser 
from  the  heir  or  executor  wonld, 
under  the  provision  relating  to 
deeds,  be  entitled  to  priority 
over  an  unregistered  purchaser 
from  the  deceased;  and  the 
writer  must,  on  these  grounds, 
dissent  from  Mr.  Dart's  cri- 
ticism. 

(t)  Malcolm  v.  Charlesworth, 
1   Ke,   63,  see  p.  73.     The 
point  was  also  raised  but  not 
determined  (owing  to  the  re- 
gistration being  imperfect)  iu 
the  Irish  case  of  S»  Jenningit 
JE'«fofe,8lr.Ch.Rep.421.  Both 
cases  are  cited  in  support  of  the 
proposition    in    the  text,  by 
Lord  St.  Leonards  (Vend.  & 
Purch.  14th  edit.  727). 
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to  question,  and  the  Amter  has  been  infonned  that 
in  Irish  practice  (where  the  point  must  be  one  of 
daily  occurrence)  its  authority  is  not  relied  on. 
An  equitable  mortgagq  by  deposit  of  deeds  is  of 
course  not  within  the  Registry  Acts  (w),  as  there  is 
nothing  to  register.  In  Wright  v.  Stanjield  {x)  it 
was  held  that  an  agreement  to  assign  by  way  of 
mortgage  was  not  within  the  Act^  and  therefore  did 
not  lose  its  priority  for  want  of  registration ;  but  in 
Moore  v.  Culverhoiise  (y)  the  Master  of  the  EoUs 
considered  that  a  memorandum  directing  first  mort- 
gagees to  hold  the  deeds  as  security  to  second  mort- 
gagees for  the  money  advanced  and  interest  was  an 
nicumbrance  requiring  registration,  and  expressed 
his  opinion  that  the  word  "  conveyance  "  in  the  Act 
applied  to  equitable  as  well  as  legal  incumbrances; 
and  in  Neve  v.  Pennell  (z)  the  same  view  was 
taken  by  Vice-Chancellor  Wood.  It  may  be  col- 
lected from  the  Vice-Chancellor's  judgment  (a)  that 
he  considered  Wright  v.  Stanjield  as  overruled. 

Although  the  protection  afforded  by  the  register  instniinentB  to 
is  far  from  perfect,  assurances  affecting  lands  within  imm^iateiy 

after  ezeoa- 


(tt)  See  per  Lord  Tenterden  ferred  that  Lord  SU  Leonards 

in  Sumpier  y.  Coapevy  2  B.  &  considers  the  former  decision 

Ad.  226.  to   be   correct,  and   regards 

(x)  27  Beay.  8.  Sumpier  v.  Cooper  as  an  autho- 

(y)  27  Beay.  639.  rity  for  confining  the  appli- 

{z)  2  Hem.  &  Mil.  170.  cation  of  the  statute  to  the 

(fl)  P.  187.    From  the  re-  registration  of  deeds.     Com- 

ference  in    Sugd.,  Vend.  &  pare  the  yiew  taken  of  the 

Porch.,  14th  edit.,  p.  727,  to  same  case  by  Vice-Chancellor 

Wright  y.  Stanjield^  and  Moore  Woody  in  2  Hem.  &  Mil.  187. 

T.  CulverJiousey  it  may  be  in- 

TOt-  11.  8  V 


tbn. 
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the  local  limits  must  of  course  be  registered,  and 
that  as  speedily  as  possible  after  their  execution,  in 
order  to  prevent  their  due  priority  from  being  in- 
tercepted by  a  hitherto  um'egistered  purchaser  or  by 
a  subsequent  purchaser  using  greater  diligence ;  and 
it  is  obvious  that  where  the  interest  dealt  with  is  of 
such  a  description  as  to  render  it  doubtful  whether 
registration  is  required  or  not,  the  safe  course  will 
be  to  register ;  though  no  priority  wiU  be  acquired 
by  so  doing,  if  it  should  be  held  that  the  Eegistiy 
Acts  do  not  apply.  Even  were  it  clear  that  the 
statute  does  not  apply,  it  might  be  advantageous  to 
register,  with  a  view  to  giving  to  persons  who  after- 
wards search  the  register,  notice  of  the  registered 
incumbrance. 
LandKegiBtry         The  Land  Ecgistry  Act  of  1862  (25  &  26  Vict 

c.  53),  which  excludes  the  operation  of  the  local 
registries  as  to  registered  lands  (s.  104)  (&),  em- 
bodies a  plan  for  placing  such  lands  on  a  totally 
new  footing  as  to  proof  of  title  and  the  facility  of 
dealing  with  them.  By  this  Act,  which  applies  to 
England  only  (s,  1),  a  registry  of  title  to  landed 
estates  is  established  (s.  2)  as  to  freehold  estates  and 
leasehold  estates  in  freehold  land  (s.  3).  The  owner 
or  owners  of  or  persons  having  the  power  of  ap- 
pointing the  fee-simple,  or  trustees  for  sale  of  the 

(h)    It    is    suggested    in  lating     to     the     "registries 

Messrs.  TJrlin  and  Key's  work  which  have  been  established 

on  this  Act  (see  the  note  to  in  the  connties  of  Middlesex 

s.  104)  that  the  language  of  and  York"  does  not  repeal 

the  section  referred  to  which  the  local  Eegistry  Act  as  to 

excludes  as  to  registered  lands  registered  property  in  Kings- 

the    statutory  provisions   re-  ton-upon-Hull. 


Aetofl862. 
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fee-simple,  and  some  other  classes  of  persons  defined 
by  this  Act,  may  apply  for  registration  of  title 
(s.  4)  (c).  The  title  is  then  examined,  and  no  title  is 
to  be  accepted  for  registration  as  indefeasible  unless 
it  be  such  as  a  court  of  equity  would  hold  to  be  a 
Talid  marketable  title  (s.  5).     Any  question  arising 
in  the  course  of  the  investigation  may  be  referred  to 
the  judge  of  the  Court  of  Chancery  appointed  by 
the  Chancellor  to  hear  applications  under  the  Act 
(s.  6)  {d).    After  approval  of  the  title,  the  steps  pre- 
scribed by  the  Act  are  to  be  taken  for  identifying 
and  settling  the  description  of  the  land  (ss.  7 — 10), 
and  if  mines  and  minerals  are  claimed,  they  must  be 
expressly  mentioned  (s.  9).     "When  the  description 
has  been  settled,  notice  is  to  be  given  by  the  regis- 
trar by  advertisement  of  his  intention  to  register 
the  land  with  an  indefeasible  title  at  the  expiration 
of  a  period  of  not  less  than  three  months  from  the 
date  of  the  advertisement  (ss,  11,  12) ;  upon  which 
cause  may  be  shown  against  the  registration  or  a 
claim  may  be  made  that  the  registration  should  be 
subject  to  any  conditions  or  reservations ;  and  the 
registrar  may  decide   on  such  objection  or  claim 
(subject  to  an  appeal  to  the  Court  of  Chancery),  or 
may  refer  the  same  to  the  judge  (s.  13).     At  the 
expiration  of  the  time  named  in  the  notice,  if  no 
objection  has  been  made,  or  none  has  been  allowed 
or  is  pending,  the  registration  is  to  be  completed  as 

(c)  As  to  the  construction     N,  S.  251. 
of  this  clause,  defining  the        (d)  The  Master  of  the  Rolls 
persons  entitled  to  apply,  see     has  been   appointed   by  the 
Bradish  v.  EllameSf  10  Jur.     Chancellor  for  this  purpose. 

3  B  2 
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follows :    first,  by  entry  of  a  description  of  the 
estate,  with  any  map  or  plan  that  may  be  thought 
necessary  annexed  thereto,  and  with  a  reference 
number,  in  a  book  to  be  called  ''  The  Eegister  of 
Estates  with  an  Indefeasible  Title,"  such  entry  to 
refer  to  the  book  next  mentioned ;  secondly,  by  entry 
under  the  same  number  in  a  book  to  be  called  "  The 
Record  of  Title  to  Lands  on  the  Registry,^  of  a  concise 
record  of  the  state  of  the  estates,  powers,  and  interests 
in  the  land,  and  the  names  and  descriptions  of  the 
persons  or  classes  of  persons  entitled;  thirdly, by 
entry  under  the  same  number  in  a  book  to  be  called 
**  The  Register  of  Mortgages  and  Incumbrances,''  of 
an  account  of  all  the   charges  and  incumbrances 
affecting  the  lands,  or  the  interest  therein  of  any 
person  named  in  the  record  of  title  (s.  14).    The 
books  of  registry  are   open  to  the  inspection  of 
owners  and  persons  authorised  by  them  only  (s.  15, 
see  s.  137).     Directions  are  given  as  to  the  form  of 
the  record  of  title  with  reference  to  doubtful  points 
as  to  title,  construction,  or  otherwise  (ss.  16 — 19). 
Subject  to  any  exception,  qualification,  or  condition 
mentioned  in  the  record  of  title,  and  to  any  right  or 
interest  thereby  reserved,  and  to  any  registered 
charges  or  incumbrances,  and  to  charges  and  in- 
terests of  the  kind  therein  declared  not  to  be  incum- 
brances (i.  e.,  land  tax,  succession   duty  (e),  tithe 

(e)  A  purchaser  of  registered  gating  title  to  examine  Btrictly 

land  is  not  protected  against  whether  any  be  payable,  and 

succession   duty   and   crown  to  give  notice  on  the  record 

rents,  but  it  is  the  practice  of  of  title  of  any  which  may  be 

the  registry  office  in  inresti-  disclosed;  and  haying  regard 
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rent-charge,  crown  rents,  rights,  easements,  and  short 
leases^  see  s.  27),  the  persons  described  in  the  record 
of  title  are  for  the  purposes  of  any  sale,  mortgage^ 
or  contract  for  valuable  consideration  hy  them  re- 
spectively (/),  to  be  deemed  absolutely  and  inde- 
feasibly  possessed  of  and  entitled  to  such  estates, 
rights,  powers,  and  interests,  as  defined  and  expressed 
in  the  record  (s.  20).    No  entry  in  the  record  of  title 
is  to  be  called  in  question  as  against  any  person 
becoming  interested  therein  under  any  sale,  &c.,  for 
informality  (s.  21).    Some  precautions  are  also  taken 
for  the  final  registration  not  being  made  without 
full  disclosure  of  documents  and  facts  (ss.  22,  23), 
and  security  is  directed  to  be  taken  for  costs.     Pro- 
vision is  also  made  for  the  registration  of  lands 
without  an  indefeasible   title  (s.  25),  and  for  the 
registration  of  leasehold  estates  held  for  fifty  years 
or  two  lives  imexpired  (s.  26).     If  registered  land  is 
subject  to  any  condition  as  to  the  user  or  enjoyment 
thereof,  the  condition  is  to  be  entered  on  the  record 
of  title  (s.  29).    After  the  registration  of  land,  every 
subsequently  created   estate   or  interest  is  to  be 
entered  in  the  record  of  title  or  register  of  incum- 
brances (s.  32).     Subject  to  the  provisions  of  the 
Act,  the  estates  and  interests  of  registered  proprie- 
tors are  to  remain  subject  to  and  may  be  dealt  with 
according  to  the  existing  law  (s.  33),   The  registered 

to  this  practice,  it  is  probable         (/)  It  will  be  observed  that 

that  on  a  sale  of  a  registered  the  scheme  of  the  Act  is  to 

estate  an  inyestigation  of  title  enable  the  registered  owner  to 

in  respect  of  succession  duty  confer  an  indefeasible  title  on 

or  crown  rent  would  not  be  purchasers,  &c.,  but  not  to  give 

permitted.  to  him  an  indefeasible  title. 
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proprietor  may,  with  the  consent  of  persons  having 
registered  interests,  remove  the  land  from  the  register, 
which  shall  thenceforth  be  considered  as  closed  as 
respects  such  land  (s.  34).     Sections  35 — 40,  which 
conclude  the  first  part  of  the  Act,  relate  to  the 
entering  of  a  caveat  entitling  the  cautioner  to  notice 
of  any  application  to  register  the  specified  land. 
The  second  part  of  the  Act  (ss.  41 — 62)  contains  a 
plan  for  the  judicial  sale  of  land  by  the  Court  of 
Chancery  with  an  indefeasible  title,  or  with  a  quali- 
fied title  commencing  at  a  specified  time,  or  on  a 
specified  event,  but  not  prejudicing  rights  anterior 
to  such  time  or  event.    This  part  of  the  Act  contains 
(s.  60)  a  provision  for  reimbursing  any  person  ag- 
grieved by  a  judicial  sale  with  an  indefeasible  title, 
out  of  any  purchase-money  that  may  be  remaining  ia 
Court  (gr).     The  third  part  of  the  Act  (ss.  63—88) 
provides  (s.  68)  for  the  issue  of  land  certificates, 
containing,  under  the  proper  number,  copies  of  the 
description,  record  of  title,  and  registry  of  incum- 
brances as  to  any  particular  land,  to  any  person 
described  in  the  record  of  title  as  the  owner  of  any 
estate    or  interest    in  such   land,   and    certifying 
whether  the  lands  are  registered  with  or  without  an 
indefeasible  title,  and  containing  any  other  material 
particulars.     The    certificate  may  be  renewed   or 
altered  from  time  to  time,  and  a  certificate  contain- 

{g)  The  Act  as  originally  granting    of  an  indefeasible 

framed   contained  a    general  title  ;    but    this    clause  was 

provision    for    compensating  struck  out  in  the  Lords.    See 

out  of  the  consolidated  fund  TJrlin  and  Key's  Transfer  of 

persons    aggrieved    by    the  Land  Act,  p.  75,  note  (a). 
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ing  a  description  of  the  lands  and  the  particulars  of 
his  incumbrance  is  to  be  issued  to  any  registered 
incumbrancer  (s.  69).    A  special  land  certificate  may 
be  obtained  with  a  view  to  a  sale,  mortgage,  or  set- 
tlement, which  will  be  conclusive  as  to  the  title,  and 
will  have  the  effect  of  preventing  any  entry  from 
being  made  on  the  register  for  fourteen  days  except 
upon  delivery  up  of  such  certificate  (s.  70)  (so  that 
the  production  of  such  a  certificate  dated  not  more 
than  fourteen  days  before  completion  will  render 
it  unnecessary  to  search  the  register).     Every  land 
certificate  is  to  be  evidence  of  the  matters  therein 
contained  (s.  71).     The  transfer  of  or  other  dealing 
with  registered  land  may  be  effected — first,  by  a 
statutory  disposition  in  any  of  the  forms  contained 
in  the  schedule  to  the  Act ;   secondly,  by  endorse- 
ment on  the  land   certificate ;   thirdly,  by  deposit 
of  the  land  certificate  ;  fourthly,  by  any  instrument 
by  which  the  same  might  be  dealt  with  indepen- 
dently of  the  Act  (s.  63).     An  equitable  mortgage 
may  be  created  by  deposit  of  the  land  certificate 
(s.  73),  but  not  by  deposit  of  title  deeds  (s.  63.) 
Unregistered  estates  or  interests  are  not  to  prevail 
against  the  title  of   a  subsequent   purchaser  for 
valuable  consideration  duly  registered  (s.  74).     On 
the  execution  of  any  deed  of  conveyance,  &c.,  of  a 
registered  estate   (not  completed  at  the   oflSce  as 
authorised  by  s.  64)  the  original  or  a  copy  is  to  be 
sent  to  the  registrar  for  registration,  and  the  original 
is  to  be  stamped  or  indorsed  so  as  to  give  notice  of 
its  registration  (s.  75) ;  and  upon  receipt  of  the 
original  or  copy  by  the  registrar,  the  instrument  is 
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to  be  deemed  to  be  duly  registered,  and  the  registrar 
is  to  enter  an  official  note  of  reference  thereto  in 
"The  Kecord  of  Title"  or  "Register  of  Incum- 
brances" as  t^e  case  may  be  (s.  76).    Notice  of 
transfers,  &c.,  of  incumbrances  is  to  be  given  to  the 
registrar  who  is  to  note  the  same  in  the  "  Register 
of  Incumbrances  "  (s.  77) .     Provision  is  also  made  for 
the  registration  of  wills  and  of  memorials  of  the  trans- 
mission of  title  by  descent,  bankruptcy,  &c.,  and  for 
the  entry  of  corresponding  official  notes  in  the  record 
of  title  (ss.  78 — 86),  but  the  registrar  is  empowered 
to  cancel  the  official  note  of  any  registered  instruflient 
of  which  the  purpose  is  determined  or  satisfied 
(s.  87).     The  fourth  part  of  the  Act  (ss.  89—140) 
contains  general  provisions  to  facilitate  registration 
with  regard  to  which  it  may  be  sufficient  to  refer 
to  s.  103,  preserving  the   existing  jurisdiction  of 
courts  of  equity  on  the  ground  of  actual  fraud; 
ss.  115,  116,  relating  to  applications  and  consents 
by  married  women,  infants,  and  others  imder  disabi- 
lity ;  and  s.  140,  the  interpretation  clause,  containing 
definitions  of  the  terms  **  land ''  and  "incumbrances" 
for  the  purposes  of  the  Act.     Reference  may  here 
also  be  made  to  the  contemporaneous  Declaration  of 
Title  Act  (25  &  26  Vict.  c.  67),  enabling  a  declara- 
tion of  title  to  be  obtained  by  application  to  the 
Court  of  Chancery  which  may  be  registered  as  an 
indefeasible  title    under  the   Land   Registry  Act 
It  will  be  seen  that  the  policy  of  the  Land  Registry 
Act  is  not  only  to  enable,  after  an  official  investiga- 
tion of  title,  an  indefeasible  title  to  be  conferred  on 
a  purchaser,  but  also  by  a  succession  of  official 
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entries  to  render  the  record  of  title  an  authentic 
statement  of  the  title  for  the  time  being,  and  thus 
supersede  every  other  investigation  of  title  (h). 
The  operation  of  notice  as  determining  the  order  Ai  to  giring 

/.....  .  notice  of  as- 

of  priority  in  point  of  eJBfect  of  assignments  of  choses  BignmentB  of 

CI10M6U1  &C* 

in  action,  and  also  in  excluding  the  application  of  the  tion. 
reputed  ownership  clauses  in  the  Bankruptcy  Acts,  has 
already  been  discussed  (i) .  The  rule  of  giving  priority 
to  incumbrances  of  choses  in  action  according  to  the 


(h)  The  Acts  constituting 
the  Landed  Estates  Court  in 
Ireland  (21  &  22  Vict.  c.  72) 
and  providing  a  record  of  title 
to  lands  which  have  been  the 
Bobject  of  conyeyance  or  de- 
daration  by  the  Court  (28  & 
29  Vict  c,  88),  embody  a 
scheme  of  indefeasible  and 
Teoorded  titles  as  to  land  in 
Ireland. 

(»)  Supra,  p.  530,  note  (a), 

see  pp.  533  et  seq. ;  pp.  687, 

689.    In  the  case  of  In  re 

Afkmsan,  2  De  G.  M.  &   G. 

140,  the  title  of  the  assignee 

for  Talnable  consideration  of 

d  rerersionaiy  interest  in  a 

legacy,  who  had  no  notice  of 

the  assignor  being  an  insoU 

vent  debtor,  and  had  given 

notice  to  the  executors,  was 

upheld  against  that  of  the  pro- 

Tiaional  assignee,  who  had  not 

given  notice.     This  case  is 

said  by  Lord  Justice  Turner 

(mBartm  v.  BartM,  1  De  6. 


&  J.  142)  to  have  been  de- 
cided upon  the  construction 
of  the  then  Insolvent  Act. 
A  similar  view  waa  taken  by 
Vice-Chancellor  Wood  in  Be 
BarTe  Trvsts,  4  Kay  &  J. 
219,  of  the  effect  of  want  of 
notice  of  the  bankruptcy.  In 
that  case  the  bankruptcy  took 
place  in  1810  ;  but  in  Be 
GoomWe  Trusts,  1  Gif.  91,  it 
was  considered  that  this  view 
is  excluded  by  the  Bankruptcy 
Act  of  1849  (12  &  13  Vict, 
c.  106),  s.  141,  which  prevents 
the  bankrupt  after  the  ap- 
pointment of  the  assignees 
from  having  any  power  to  deal 
with  the  property.  In  Broume 
V.  Savage,  4  Drew.  635,  it  was 
held  that  the  notice  which  the 
transaction  necessarily  com- 
municates to  the  assignor 
being  also  a  trustee  is  in* 
sufScient,  it  being  his  interest 
to  conceal  the  assignment ; 
but  that  where  the  assignee  is 
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date  of  notice  to  the  trustees  or  parties  under  legal 
liability,  is  of  Course  eminently  protective  to  persons 
becoming  incumbrancers  of  such  property ;  as  if 
upon  inquiry  in  the  proper  quarters  they  learn  that 
there  are  no  prior  charges,  they  are  safe  from  all 
risk  except  that  of  suppression  or  forgetfulness  on  the 
part  of  the  trustees  or  other  parties,  who  would  be 
responsible  for  wilful  misstatement,  at  all  events  if 
made  by  writing  signed  by  them  or  their  agents  (j). 


a  trustee  the  notice  arising 
oat  of  the  transaction  is  suffi- 
cient. In  Willes  v.  GreenMlly 
29  Beav.  387,  on  app.  10  W.  E. 
33,  7  Jut.  N.  S.  1134,  31  L. 
J.  Ch.  1,  in  which  the  trustee 
receiving  notice  was  the  hus- 
band of  a  beneficiary  under 
the  trust,  and  had  joined  with 
his  wife  in  executing  the  in- 
cnmbrance  in  question,  but 
the  notice  was  a  formal  one 
given  by  the  assignee,  it 
was  held  that  the  notice  was 
valid  so  as  to  bring  the  case 
within  the  principle  of  the 
sufficiency  of  notice  to  one  of 
several  trustees.  Though  no- 
tice need  not  be  in  writing,  a 
parol  notice  must  be  of  a  for- 
mal character:  Be  Tichenery 
35  Beav.  317  ;  and  see  Lloyd 
T.  Banks,  Weekl.  No.  1867, 
p.  295.  A  notice  given  to  a 
trustee  before  the  fund  reaches 
his  hands  wUl  not  confer  any 
priority,  as  it  would  be  carry- 


ing the  rule  too  far  to  extend 
it  to    the    protection  of  an 
incumbrancer,  who  first  gives 
notice  to  the  person  who  is 
likely  to  become  the  holder 
of  a  fund  :  Buller  v.  PbmMU 
1  John.    &   Hem.  441 ;  and 
see   Webster   v.   Websterj   31 
Beav.  393  ;  Somerset  v.  Cfec, 
33  Beav.   634,  in  which  the 
stakeholder  was   himself  the 
second  incumbrancer.   It  may 
be  thought   that  though  the 
decision  in  the  last-mentioned 
case  was  clearly  correct — ^the 
notice  of  the  first  incumbrance 
having   been    subsequent   to 
the  creation  of  the  second  in- 
cumbrance— the  doctrine  that 
the  stakeholder  is  at  liberty 
to  disregard   a  notice  given 
previously  to  the  actual  receipt 
of  the  fund  is  one  which  must 
be  applied  with  caution. 

{j)  See  Lyde  v.  Barnard,  1 
M.  &  W.  101 ;  SuHim  Y.PkH- 
lips,  8  Ad.  &  El.  457,  3  Ner. 
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Under  some  circumstances,  where  the  property  dealt 
with  is  not  the  original  chose  in  action,  but  a  deri- 
vative interest  in  it,  as  in  the  case  already  referred 
to  {h)  of  a  mortgagee  of  a  policy  sub-mortgaging,  or 
in  the  case  of  a  reversionary  interest  in  trust  property 
being  settled,  and  the  mortgage  of  an  interest  under 
the  settlement,  it  may  be  open  to  doubt  what  is  the 
essential  and  really  protective  notice  required.     In  a 
recent  case  (Z)  the  reversionary  interest  in  trust  pro- 
perty held  by  the  surviving  trustee  of  a  settlement 
was  appointed  by  will  to  a  legatee,  and  certain  per- 
sons were  appointed  trustees  as  to  such  legacy  to 
receive  it  and  apply  it  for  the  benefit  of  the  legatee ; 
and  a  contest  arose  between  incumbrancers  of  the 
legatee,  of  whom  the  first  had  given  notice  to  the 
trustees  of  the  wlQ  only,  but  the  second  gave  notice 
both  to  the  trustee  of  the  settlement  and  the  trustees 
of  the  will.     It  was  considered  by  Sir  John  Romilhjy 
M.II.,  that  the  trusts  declared  by  the  will  had  deter- 
mined on  the  majority  of  the  legatee,  and  that  he 
would  be  entitled  to  receive  his  legacy  directly  from 
the  trustee  of  the  settlement.   This  would  render  the 
preference    given    to  the  second  incumbrancer  a 
matter  of  course  ;  but  it  was  added  (extra-judici- 
alJy)  that  even  had  the  legacy  been  appointed  to  the 
trustees  of  the  will,  so  long  as  the  trust  funds  re- 
mained under  the  control  of  the  trustee  of  the  settle- 
mentj  that  trustee  was  the  person  to  whom  an  assignee 
of  the  legacy  was  bound  to  give  notice  ;  that  after 

&  P.  447  ;  19  &  20  Vict.  c.         {I)  Bridge  v.  Beadon,  L.  E. 
97,  8. 13.  3  Eq.  Ca.  664. 

(*)  Supra,  p.  690,  note  («). 
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actual  payment  of  the  legacy  to  the  trustees  under 
the  will,  notice  to  the  trustee  of  the  settlement  would 
have  ceased  to  be  necessary,  but  until  the  funds 
left  his  hands  he  continued  to  be  the  trustee  for  the 
purposes  of  notice.     It  appears  difficult  to  reconcile 
this  doctrine  with  that  acted  on  in  an  earlier  case, 
in  which  the  reversioner  of  a  fund  standing  in  the 
names  of   two  trustees  bequeathed  the  fund  to  a 
legatee,  and  appointed  one  of  the  trustees  her  sole 
executor.     The  legatee  assigned  all  his  estate  and 
effects  to  two  persons  of  whom  the  other  trustee 
of  the  fund  was   one,  but  the  executor  had  no 
notice  of  this  deed ;  and  the  legatee  afterwards 
mortgaged  the  fund  to  a  person  who  gave  notice  to 
the  executor.     There  being  no  statement  that  the 
executor  had  assented  to  the  legacy,  it  waa  held  that 
the  notice  to  the  other  trustee  of  the  fund  (through 
his  being  assignee  under  the  creditors'  deed)  was  in- 
operative, as  until  assent  the  executor  was  the  only 
person  entitled  to  call  for  a  transfer  of  the  fund ; 
and  the  creditors  were  accordiagly  postponed  to  the 
mortgagee  (w).     The  principle  acted  on  in  the  last- 
mentioned  case,  namely,  that  the  efficient  notice  is 
that  which  will  prevent  the  fund  from  reaching  the 
hands  of  the  party  who  created  the  incumbrance, 
may  be  thought  more  conformable  to  the  equitable 
principles    on   which    the   doctrine    of   notice    is 
When  dcriri-       founded.    In  practice,  the  occurrence  of  questions  of 

(m)  Holt  V.  Dewell,  4  Hare,  which  the  circumstances  were 

446  ;  but  see  Commissioners  very  peculiar,    ffoU  v.  DetceU 

of  Public  Works  v.  Harby,  3  does  not  appear  to  haye  been 

Jur.  N.  S.  478,   a   case    of  cited  in  Bridge  v.  Beadon. 
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this  kind  should,  as  far  aa  possible,  be  precluded  by  «?•  interecte 
giving  a  chain  of  notices  to  all  persons  through  complete  chain 
whose  hands  the  fiind  would  pass,  up  to  and  in-  sbonia  be 
eluding  the  trustees  holding  the  fund  or  persons  ^^^'"• 
liable  at  law  (according  to  the  nature  of  the  pro- 
perty) ;  and  if,  on  investigation,  it  is  discovered 
that  notice  of  a  prior  dealing  with  the  fund,  essential 
to  the  title,  has  been  omitted,  it  would  be  necessary 
to  insist  on  the  title,  so  far  as  dependent  upon 
notice,  being  completed  by  supplying  the  deficient 
link.    A  person  taking  a  charge  upon  the  interest 
of  a  legatee  who  is  also  executor  (n),  or  of  a  person 
who  is  trustee  or  one  of  the  trustees  of  the  fund  (o), 
is  subject  to  a  risk  of  a  peculiar  character.     The 
interest  of  an  assignor  in  that  situation  is  under  an 
inherent  obligation,  from  which  no  act  of  his  can 
free  it,  to  answer  his  liabilities  to  the  trust  estate, 
and  a  breach  of  trust  on  his  part,  subsequent  to  the 
incumbrance,  may  therefore  be  the  means  of  defeat- 
ing  the  incumbrancer. 
The  doctrine  of  notice  as  determining  priority  Doctrine  of 

J  -     -.  ^    ,  1  .       .        /.  1  notice  does  not 

and  excluding  reputed  ownership  is  of  very  large  apply  to  oqm- 
application,  embracing  almost  all  dealings  with  re-  in  real  estate, 
veisionary  or  other  partial  interests  in  personalty, 
policies  of  assurance,  and  other  outstanding  rights 
and  expectancies.  It  does  not,  however,  apply  to 
equitable  interests  in  real  estate,  as  to  which  no 
priority  is  gained  by  giving  notice  to  the  trustee  or 

(n)  Morris  v.  Idvtey  1  To.  SibJet/,  4  6if.  442 ;  and  see 

&  CoL  C.  C.  380.  the  case  (there  referred  to)  of 

(o)  Barmtt  y.  Sheffield^  1  De  Hopkins  v.   Ooivar^  1    Mol. 

G.  M.  &  G.  871 ;  WUMns  r.  561. 
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other  person  in  whom  the  legal  estate  is  vested  {p\ 
and  an  annuity  charged  by  will  upon  leaseholds 
has  been  held  to  be  within  the  same  principle  (q). 
The  submortgagees  of  a  mortgage  of  land  would 
probably  take  precedence  according  to  the  date  of 
their  submortgage  (r),  and  the  same  iiile  would, 
perhaps,  apply  to  a  mere  charge  {s) ;  but  if  the 
charge  were  vested  in  a  trustee,  so  that  the  interests 
of  the  cestui  que  trusts  would  be  in  a  sura  of  money 
only,  the  case  would  be  like  that  of  trust  money 
produced  by  the  sale  of  real  estate,  and  incum- 
brancers of  the  cestui  que  trusts  would  be  entitled 
to  priority  according  to  the  order  in  which  notice 
was  given  to  the  trustees  (t).     It  is  not  to  be  in- 


(j))  Jones  V.  JoneSf  8  Sim. 
633  ;  Wilmot  y.  Pike,  5  Hare, 
14  ;  Lee  v.  HmvM,  2  Kay  & 
J.  531. 

(q)  Wiltshire  v.  Babbits,  14 
Sim.  76.  See  Rochard  v.  FuU 
ton,  1  Jo.  &  Lat.  413,  439. 

(r)  See  p,  690,  supra,  and 
cBfles  cited  in  note  {u)  thereto. 

(«)  The  point  was  raised  in 
Malcolm  v.  Charlestvorth,  1  Ke. 
63,  but  was  not  decided,  as 
the  fact  of  notice,  though  al- 
leged, was  not  proYcd. 

{t)  With  regard  to  the  pro- 
ceeds of  sale  of  real  estate,  see 
Foster  v.  Cockerell,  9  Bligh, 
N.  S.  832,  3  CI.  &  F.  456  ; 
Lee  V.  HoioUtty  2  Kay  &  J. 
531 ;  Consolidated  Investment, 


&c.,  Company  t.  Hikf/,  1  Gif. 
371  ;  Thomas  t.  Cross,  2 
Drew.  &  Sm.  423  (in  which 
the  question  was  as  to  priority 
between  judgment  crediters 
who  had  obtained  charging 
orders).  That  an  interest  in 
money  raiseable  by  a  trustee 
out  of  real  estate,  as  for  exam- 
ple a  portion,  comes  under  the 
same  principle  as  an  interest 
in  the  proceeds  of  sale  of  real 
estate,  see  Be  Hughes's  Trusts, 
2  Hem.  &  Mil.  89.  As  to 
whether  a  second  mortgagee's 
interest  in  the  proceeds  of  real 
estate  sold  under  a  power  in 
the  first  mortgage  is  within 
the  doctrine  of  reputed  owner- 
ship, so  as,  in  the  absence  of 
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ferred,  from  the  circumstance  of  an  assignee  of  an 
equitable  interest  in  land  acquiring  no  priority  by- 
giving  notice  to  the  owner  of  the  legal  estate,  that 
it  may  not  be  a  proper  and  prudent  step  to  give 
notice.  If,  for  instance,  the  legal  estate  is  vested  in 
a  first  mortgagee,  notice  should  be  given  in  order  to 
prevent  his  tacking  a  subsequent  charge  to  his  first 
mortgage,  or  parting  with  the  legal  estate  to  any 
other  person  on  being  paid  off.  In  connection  with  As  to  dispod- 
mortgages   of   choses    in   action  and  i^versionary  ^^<^ 

,  ,  ,  reTernonary 

interests,  it  may  be  noticed  that  a  married  woman  interest  in  per- 

80D&1  estate 

can  now  (under  the  20  &  21  Vict.  c.  57),  by  deed 
acknowledged  pursuant  to  the  Fines  and  Kecoveries 
M  dispose  of  her  reversionary  interest  in  personal 
estate  under  an  instrument  (not  being  a  marriage 
settlement)  made  after  the  31st  of  Dec.  1857  and 
not  restraining  alienation,  and  may  also  release  her 
equity  to  a  settlement  under  such  an  instrument. 
The  statutory  requirements  as  to  mortsages  of  B«gi«tered  • 

.  °^^  mortgages  of 

ships  have  abeady  been  noticed,  and  their  con-  Bh»pB. 
nection  with   the  policy  of  the  Navigation  Laws 
adverted  to  {u).    Under  the  17  &  18  Vict.  c.  104  (the 

notice,  to  pass  to  the  assignees  toty  form,  it   is   not  to  be 

in  bankmptcy  of  the  second  inferred  that  if  a  transaction 

mortgagee  against   his   sub-  is  not  in  that  form,  eridence 

mortgagee,    see    Waldron   v.  of  its  being  a  mortgage  is  in- 

SlopeTy  1  Brew.  193.  admissible  ;  and  it  was  there- 

(«)  Snpra,  p.  754.  Notwith-  fore  considered  that  where  an 

standing  that  the  Merchant  absolute   transfer    had   been 

Shipping  Act   1854  (s.   66),  registered,    proof    might    be 

requires    that    no    document  given  that  it  was  intended  as 

shall  be  registered  as  a  mort-  a  security ;  Ward  y.  Beck,  13 

gage  unless  it  be  in  the  statu-  C.  B.  N.  S.  668.    The  Bill  of 
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Merchant  Shipping  Act,  1854),  the  registered  owner 
has  the  unqualified  ownership,  subject  to  any  rights 
appearing  by  the  register  to  be  vested  in  a/yler 
party  (s.  43) ;  and  registered  mortgages  of  ships  are 
entitled  to  priority  according  to  the  date  of  regis- 
tration,  notwithstanding  any  express,  implied,  or 
constructive  notice.  Under  the  older  Acts  relating 
to  the  subject,  it  was  held  that  registration  was 
conclusive  as  to  the  ownership  (x),  except  perhaps 
in  a  case  of  actual  fraud  (y),  and  that  it  was  Ae 
policy  of  the  Kegistry  Acts  wholly  to  exclude  the 
application  of  the  doctrine  of  notice  {z).     It  was 


Sale  in  that  case  was  prior 
to  the  Merchant  Shipping 
Amendment  Act,  1862,  the 
3rd  section  of  which  declared 
it  to  be  the  intention  of  the 
Act  of  1854.  to  admit  of  the 
enforcement  of  equitable  in- 
terests; but  the  Court  held 
that  even  if  the  constraction 
of  the  prior  Act  had  been 
otherwise  doubtful,  the  de- 
claratory language  of  the 
Amendment  Act  would  have 
required  the  adoption  of  the 
construction  allowing  eflfect 
to  be  given  to  the  grantor's 
equitable  title.  See  also  Hut- 
chinson V.  Wright,  25  Beav. 
444,  451 ;  JSurapean,  Ac, 
Company  v.  Royal  Mail,  Jtc, 
Company,  4  Kay  &  J.  676, 
683. 


(x)  Exparte  Yallop,  15  Yes. 
60. 

(y)  Lang  ton  v.  JTorton^  5 
Beav.  9.    As  to  the  effect  of 
the  Act  of  1854,  see  On  v. 
Dickinson,  Johns.  1,  in  which 
registration  founded  on  a  sale 
by  an  attorney  who  had  ex- 
ceeded his  power,  was  held  to 
be  void  at  law;  and  Holder- 
ness  V.  Lamport,  29  Beav.  129, 
which  asserted  the  jurisdiction 
of  the  Court  of  Chancery  to 
compel  a  retransfer  by  a  per- 
son who  had  been  registered 
as  owner  under  a  mistake  as 
to  title. 

(z)  M^Calmont  v.  Eanhm, 
2  De  G.  M.  &  G.  403; 
Coomhes  v.  Mansfield,  3  Drew. 
193. 
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also  held  that  the  exclusion  of  equity  was  so  com- 
plete that  a  contract  for  sale  could  not  be  enforced 
in  equity  (a),  and  that  where  there  had  been  a  regis- 
tered mortgage  for  a  certain  sum,  no  effect  could  be 
given  to  a  declaration  by  an  unregistered  document, 
that  the  mortgage  should  be  a  security  not  only  for 
the  mortgage  debt,  but  for  the  sums  for  the  time 
being  due  fipom  the  mortgagor,  either  alone  or  with 
any  partner,  to  the  mortgagees  or  their  firm  however 
composed  (b).  After  the  passing  of  the  Merchant 
Shipping  Act,  1854,  which  omitted  the  clause  of  the 
pre^aous  Act  providing  that  if  the  statutory  mode 
of  transfer  be  not  followed  "  the  transfer  shall  not 
be  valid  or  effectual  for  any  purpose  whatever  either 
at  law  or  in  equity,''  and  which  prohibited  the 
entry  of  trusts  on  the  register,  it  was  contended 
that  the  extreme  strictness  of  the  prior  statutes  was 
at  an  end,  and  that  the  policy  of  the  modern  Act 
iras  to  enable  a  ship  to  be  dealt  with  like  any  other 
chattel,  except  so  far  as  such  dealing  was  actually 
prohibited  by  statute;  and  on  these  grounds 
it  was  sought  to  uphold  the  validity  of  an  un- 
registered agreement  to  assign  an  interest  in  a 
.  ship  as  security  for  advances:  but  the  Court 
refused  to  infer  from  the  absence  of  prohibitory 
words  or  from  any  other  indications  afforded  by  the 

(a)  Hughes   v.    Morrts,  2  gested  (see  p.  591)  that  there 

De  0.  M.  &  G.  349.    See  also  might  be  a  difference  between 

M^Calmont  t.    Bankiny    nbi  such  a  secnritj  as  that  men- 

supra.  tioned  in  the  text,  and  a  mere 

(h)  Parr  v.  AppJedee,  7  De  further  charge  in  favour   of 

G.  II.  &  G.  585.    It  was  sug-  the  original  mortgagees. 
ToL.  II.  8  r 
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Act,  that  so  great  a  change  had  been  made  in  the 
policy  of  the  law  ;  and  the  decision  against  the  vali- 
dity of  the  agreement  wa^  supported  on  appeal  (c). 
The  legislature  has  since  affirmed  the  legaUty  of 
equitable  interests  in  ships  by  the  Merchant  Ship- 
ping Amendment  Act,  1862  (25  &  26  Vict.  c.  63), 
the   3rd  section  of  which  contains  a  declaratory 
enactment  that  the  expression  '*  beneficial  interest " 
in  the  Act  of  1854,  includes  interests  arising  under 
contracts  and  other  equitable  interests;  and  that 
the  intention  of  that  Act  is  that,  without  prejudice 
to  the  provisions  therein  contained  for  preventing 
notice  of  trusts  from  being  registered  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers 
of  disposition  and  of  giving  receipts  conferred  on 
registered  owners  and  mortgagees,  and  without  pre- 
judice to  the  provisions  relating  to  the  exclusion  of 
unqualified  persons  from  the  ownership  of  British 
ships,  equities  may  be  enforced  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interest  therein 
in  the  same  manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other  personal  pro- 
perty (d).     It  had  been  decided  previously  to  the 
recent  Acts  that  the  Eegistry  Acts  did  not  affect 
the  validity  of  an   agreement  as  to  the  disposal 

(c)  Liverpool  Borough  Bank  to  the  law  since  the  Amend- 

V.  Tur7ier,  1  Johns.  &  Hem.  meut  Act,  see  Lacon  y.  Lifferiy 

159 ;  on  app.  2  De  G.  F.  &  J.  11  W.  R.  135,  9  Jur.  K  S. 

502.  13;  Ward  v.  Beck,  13  C.  B. 

{d)  This  was  precisely  the  N.  S.  668;  Stapleton  v.  ffdy- 

constraetion      unsuccessfully  mm,  2  Hurl.  &  CJolt  918 ; 

contended   for   in    Liverpool  The  Cathcarty  L.  R.,  1  Adm. 

Borough  Bank  v.  Turner.   As  314,  327. 
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of  money  arising  from  the  sale  of  a  ship  or  the  pro- 
duce of  the  freight  (e). 

When  the  rule  of  preference  according  to  priority 
in  the  order  of  time  is  considered  in  connection 
with  the  varioujf  exceptions  by  which  its  application 
is  quahfied,  the  question  naturally  suggests  itself — 
how,  in  the  great  mass  of  cases,  a  person  advancing 
his  money  is  protected  against  the  probability  of  a 
concealed  prior  incumbrance  ?     This  question,  in 
comiection  with  mortgages,  applies  more  particu- 
larly to  real  estate  (including  leaseholds) ;  for,  as 
already  observed  (/),  landed  property  is,  above  all 
other,  adapted  to  be  the  subject  of  mortgage ;  and 
the  doctrine  of  notice  supplies  a  tolerably  efficient 
protection  against  prior  incumbrances,  in  the  case  of 
choses  in  action  (such  as  policies,  reversionary  and 
other  partial  interests  in  trust  funds,  &c.),  which 
form  the  other  great  branch  of  property  habitually 
dealt  with  in  this  way.     But  as  to  real  estate  not 
situate  in  a  register  county,  a  mortgagee  must  in  all 
cases  (except  the  few  which  have  come  within  the 
operation  of  the  Land  Registry  Act  of  1862  (^))  take 
subject  to  prior  latent  incumbrances,  unless  he  has 
the  protection  of  the  legal  estate,  and  this  protection 
4e  can  never  be  absolutely  sure  of  possessing,  as 
there  is  always  the  risk  of  the  existence  of  suppressed 
instruments,  which  would  show  that  the  legal  estate 
appearing  to  be  in  him  is  in  fact  elsewhere.     That 

(e)  Armstrong  r.  Armstrong^  {g)  See  a  sketch   of  the 

21  Bear.  78.  scheme  of  this  Act,  supra,  pp. 

(/)  See    pp.    558  —  560,  772,  et  seq. 
supra. 

8  f  2 
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As  to  infer- 
enoes  arisiDg 
from  poesesdon 
of  title  deeds. 


losses  occasioned  by  suppressed  prior  incumbrances 
are  rare,  is  nevertheless  established  by  the  general 
testimony  of  thos€f  who  are  conversant  with  this 
subject  (h).     The  explanation  of  that  immunity  from 
risk  which  practically  exists,  and  without  which, 
indeed,  land  must  be  immarketable  or  nearly  so,  is 
to  be  found  in  two  circumstances, — namely,  firsts 
the  general  management  of  transactions  relating  to 
landed  property  by  solicitors,  a  profession  to  whom 
in  a  matter  so  full  of  technicality  very  much  is 
necessarily  confided,  who  are  trusted  by  one  another 
as  well  as  by  their  clients,  and  to  whose  trustworthi- 
ness as  a  class,  society  is  more  beholden  for  the 
orderly  march  of  its  affairs  than  is  commonly  ac- 
knowledged ;  and,  secondly,  the  important  part  in 
connection    with    dealings    with    landed    property 
which  is  sustained  by  the  title  deeds. 

The  right  to  the  custody  of  title  deeds  is  not  very 
well  defined  as  to  some  of  its  details,  but  in  general 
belongs  to  the  person  having  the  first  estate  of  free- 
hold (i).     Hence,  a  person  professing  to  mortgage 


{h)  Thns  Lord  St  Leonards 
obserres  (Vend.  &  Purch., 
11th  ed.,  p.  989),  "  Probably, 
few  persons  have  seen  more 
titles  than  the  writer  of  these 
remarks,  and  the  cases  within 
his  knowledge  of  suppressed 
incumbrances  are  very  few 
indeed.** 

(«)  As  to  the  right  to  title 
deeds,  see  Vend.  &  Purch., 
14th  edit.,  c.  11,  s.  4,  and  p. 


445,  note  (I) ;   Dart,  p.   480, 
note  (Q,  and  the  cases  there 
cited;    ante,  toI.  1,  pp.  522 
et  seq.    See  also  post,  voL  3, 
Settlements  (2nd  edit),  p.  239, 
note  (/),  and  the  references  in 
that  note;  All  wood  v.    Hey- 
woody  1   Hurl.  &  Colt.  745; 
Taylor  v.  Sparrow^  9  Jur.  N. 
S.   1226;    Jmrwr  y,  MarrU^ 
L.  E.   1  Ch.  App.  603   (aU 
bearing  on  the  right  of  the 
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as  absolute  owner,  is  expected,  as  a  matter  of  course, 
to  have  the  title  deeds,  and  to  deliver  them  upon 
completion  to  his  mortgagee.     Even  where  the  bulk 
of  the  deeds  requisite  for  deducing  the  title  are  not 
in  the  hands  of  the  mortgagor,  as  if  he  has  purchased 
part  of  an  estate  without  acquiring  the  deeds,  he 
will,  in  ordinary  course,  have  his  own  conveyance, 
and  a  covenant  for  the  production  of  the  earlier  title 
deeds,  which  will  be  delivered  to  the  mortgagee. 
The  possession  of  the  deeds  does  not,  indeed,  prove 
that  a  person  is  owner  in  fee,  as  a  tenant  for  life 
has  a  right  to  the  deeds ;  but  it  authorises  the  in- 
ference that  there  is  no  prior  mortgage  (as,  had 
there  been  any,  the  mortgagee  would  have  had  the 
deeds) ;  and  if  they  deduce  an  apparent  title  in  fee, 
the  only  remaining  risk  of  a  serious  character  is, 
that  the  owner  may  have  incumbered  his  owner- 
ship in  such  a  way  as  not  to  interfere  with  his 
right  to    retain  the    deeds — as,   for   instance,   by 
making  a  settlement  under  which  his  interest  is  cut 
down  to  that  of  a  tenant  for  life.     Against  this  risk 
Ae  possession  of  the  title  deeds  does  not  afford 
protection  (k).    As  the  dehvery  of  the  title  deeds 

tenant  for  life  to  the  custody  nnity  rarely  has  possession  of 
of  title  deeds);  Easton  y.  the  title  deeds.  Until  recently, 
London^  12  W.  B.  53,  33  grants  of  life  annuities  were 
L.  J.  Exch.  34  (as  to  right  of  obliged  to  be  inroUed'in  Chan- 
remainderman  to  recover  pos-  eery,  and  could,  therefore,  be 
session  of  deeds  after  death  of  discoyered  by  search  at  the 
tenant  for  ]i&i);  EltonY.Elion,  Inrolment  Office.  The  sta- 
27  Beay.  632  (as  to  right  to  tntory  requirements  in  this 
custody  of  partition  deed).  respect  were  founded  on  the 
{k)  The  grantee  of  an  an-  principle  that  life  annuities,  as 
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Bule  on  which 
Cunrt  of  Chan- 
cery acts. 


First  inciun- 
braucer  not 
postponed  for 
want  of  title 
deeda,  nnless 
there  be  frand 
or  culpable 
negligence. 


gives  an  assurance  of  the  character  of  first  incum- 
brancer, and,  generally  speaking,  that  the  legal 
estate  is  acquired  by  the  conveyance ;  so  the  non- 
delivery of  the  title  deeds,  until  otherwise  ex- 
plained, is  an  intimation  that  there  is  a  prior 
incumbrancer  to  whom  they  have  been  delivered 

The  importance  of  the  evidence  aflForded  by  the 
possession,  or  the  contrary,  of  the  title  deeds  has 
been  recognised  and  reinforced  by  the  decisions 
of  the  Court  of  Chancery,  which,  in  general,  will 
treat  the  unexplained  absence  of  the  deeds  as 
equivalent  to  notice  of  the  incumbrances  to  a  know- 
ledge of  which  proper  inquiries  must  have  led; 
and  will  postpone  the  title  of  a  person  who,  by 
improperly  parting  with  the  deeds,  enables  advan- 
tage to  be  taken  of  the  inference  of  unincumbered 
ownership  arising  from  their  possession. 

The  rule,  indeed,  does  not  go  the  length  of  post- 
poning a  mortgagee  on  the  mere  groimd  of  his 
leaving  the  title  deeds  in  the  possession  of  the 
mortgagor.  In  order  to  oust  the  priority  of  the 
first  mortgagee,  there  must  be  either  fraud  or  gross 
and  voluntary  negligence    (l).      Thus,   where  the 


oflFering  the  means  of  evading 
the  laws  against  nsnry,  re- 
quired to  be  watched  with 
peculiar  jealousy.  When  the 
usury  laws  were  repealed  (by 
17  &  18  Vict.  c.  90),  the  An- 
nuity Act  shared  the  same 
fate;  but  by  18  Vict.  c.  15 
(Royal  Assent,  April  26, 1855), 
8.  12,  purchasers,  mortgagees. 


and  creditors  are  protected 
against  life  annuities  granted 
after  the  passing  of  the  Act, 
unless  a  memorandum  is  re- 
gistered at  the  Common  Pleas 
in  tlie  name  of  the  grantor. 

(0  Plumb  T.  Fluitt,  2  Anst 
432;  Fonbl.  on  Equity,  5th 
ed.,  vol.  1,  pp.  166,  167; 
Evans  v.  Bickmll^  6  Ves.  174, 
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mortgagee  of  a  lease  lent  it  to  the  mortgagor,  in 
order  to  enable  him  to  satisfy  an  intending  pur- 
chaser as  to  its  contents,  and  the  purchaser,  within 
a  week  afterwards,  completed  and  paid  his  money 
without  notice  of  the  mortgage,  it  was  held  that 
the  mortgagee  was  entitled  to  the  benefit  of  his 
security  against  the  purchaser  {m).     So,  too,  where 


190.  In  that  case  Lord  .^(?7», 
in  stating  the  principle,  ob- 
serred  upon  the  uncertainty 
which  it  lets  in,  and  intimated 
that  it  would  have  been  better 
if  the  rale  had  been  that  a  sub- 
sequent incumbrancer  haying 
the  title  deeds  without  notice 
is  preferred,  with  snch  excep- 
tions as  would  meet  the  justice 
of  the  case,  in  those  states  of 
thetltle  in  which  the  deeds  may 
honestly  be  out  of  the  mortga- 
gee's possession — as,  where  the 
estate  is  held  in  joint  tenancy 
or  in  common,  and  an  undi- 
Tided  share  is  mortgaged;  but 
that  snch  was  not  the  role. 
The  cases  are  conunented  upon 
in  H^ffiUr.  Loos&more,  9  Hare, 
449,  456,  458,  where  the  law 
asdedncible  from  them  is  thus 
laid  down  —  "That  a  legal 
mortgagee  is  not  to  be  post* 
poned  to  a  prior  equitable  one^ 
upon  the  ground  of  his  not 
haying  got  in  the  title  deeds, 
unless  there  be  firaud  or  gross 
and  wilfnl  negligence  on  his 


part.  That  the  Court  will  not 
impute  fraud  or  gross  and 
wilfdl  negligence  to  the  mort- 
gagee, if  he  has  bond  fide  in- 
quired for  the  deeds,  and  a 
reasonable  excuse  has  been 
given  for  the  non-delivery  of 
them ;  but  ihat  the  Gowct  will 
impute  fraud  or  gross  and 
wilful  negligence  to  the  mort- 
gagee, if  he  omits  all  inquiry 
as  to  the  deeds."  See  also 
Allen  V.  Knight,  5  Hare,  272, 
on  app.  11  Jur.  527,  16  L.  J. 
Ch.  370 ;  Garter  v.  Carter,  3 
Kay  &  J.  617 ;  Col^/er  v.  Ftne?^ 
6  Ho.  Lords  Cas.  905,  928; 
StackJumse  v.  Caiintess  of  Jer» 
sey,  1  Johns.  &  Hem.  721, 
726;  Dowle  V.  Saunders,  2 
Hem.  &  Mil.  242,  250. 

(m)  Martinez  v.  Cooper,  2 
Russ.  198 ;  see  also  Stevens  v. 
Stevens,  2  Coll.  20,  where  the 
Vice-Chancellor  seems  to  have 
considered,  that  without  frau- 
dulent intention,  there  would 
be  no  postponement.  The 
later  cases,  however,  establish 
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a  person  took  an  assignment  of  a  lease  by  way  of 
mortgage,   and  asked  for  the   lease,  and  was  in- 
formed that  it  should  be  delivered  to  him,  but  it 
was,  in  fact,  deposited  with  a  prior  equitable  mort- 
gagee, the  Court  refused  to  deprive  the  subsequent 
incumbrancer  of  the  benefit  of  the  legal  estate ;  or 
to  adopt  the  principle,  that  a  mortgagee  is  to  be 
postponed  who  has  not  made  all  the  inquiries  after 
the  deeds  which  could  or  might  have  been  made  (n). 
And  in  a  case  in  which  a  mortgage  was  made,  pur- 
porting to  be  subject  to  an  equitable  charge  secured 
by  deposit  of  a  deed,  but,  in  fact,  the  mortgagor 
had  the  deed  in  his  own  possession,  and  afterwards 
obtained  a  loan  by  depositing  it,  it  was  unsuccess- 
fully  contended    that  the  mortgagee   having   ac- 
cepted,  without  inquiry,   the   statement    that  the 
deed  was  in  deposit,  and  so  enabled  the  mortgagor 
to  commit  a  fraud,  was  bound ;  and  the  security  of 
the  depositee  was  postponed  to  that  of  the  mort- 
gagee (o).     Where  upon  the  execution  of  a  legal 
mortgage  the  later  mimiments  of  title  were  delivered 
to   the  mortgagee,   but   certain  early  title  deeds, 
deducing  a  title  not  to  the  actual  owner  of  the 
estate  but  to  a  former  owner,  were  kept  back,  and  a 
loan  was  obtained  upon  deposit  of  them,  the  title 
of  the  niortgagce  was  preferred  to  that  of   the 
depositee  (p) ;    and  the  like  view  was  taken  in 

the  principle  that  there  may  Pembertony  4  Drew.  333,  on 

be  postponement   for   negli-  app.  3  De  G.  &  J.  547. 

gence  as  well  as  fraud.  {o)  Frazer  v.  JoMSy  6  Hare, 

(n)    Hewitt  v.   Loosemare,  475. 

ubi  supra.    See  also-^wn  v.  (jp)  Colyer    v.   Finch,    1^ 
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favour  of  a  legal  mortgagee  as  against  a  subsequent 
purchaser,  when  the  mortgage  comprised  two  pro- 
perties, and  the  title  deeds  handed  over  were  in  a 
parcel  labelled  as  if  it  contained  the  deeds  relating 
to  both  properties,  but  the  deeds  relating  to  one  of 
the  properties  were  in  fact  retained  by  the  mort- 
gagor, who  afterwards  fraudulently  sold  that  pro- 
perty (q) ;  and  as  between  two  equitable  mortgagees, 
of  whom  the  first  in  order  of  time  had  the  early  title 
d^eds,  but  the  later  title  deeds  deducing  the  title 
to  the  mortgagor  were  deposited  with  the  second 
mortgagee  (each  deposit  being  accompanied  by  a 
memorandum),  it  was  held  that  each  mortgagee  had 
a  good  equitable  mortgage,  and  that  there  was  no 
such  negligence  as  to  deprive  the  first  mort- 
gagee of  the  advantage  derived  from  priority  of 
date  (r). 
On  the  other  hand,  a  mortgagee  who  took  the  What  eonstitutes 

11  .  .  .  culpabw 

legal  estate^  but  did  not  investigate  the  title  or  negligence, 
inquire  for  the  deeds,  which  remained  in  the  hands 
of  the  mortgagor's  vendor,  under  an  agreement 
that  the  estate  was  to  be  mortgaged  to  him  for 
securing  part  of  the  purchase  money  remaining 
unpaid,  was  postponed  to  the  vendor;  for  it  was 

Beay.  500,  on   app.  5    Ho.  deeds  cannot  (as  against  third 

Lords  Gas.  901.  parties)    create  an  equitable 

iq)  iTun/r.J^/me^,  28  Bear,  mortgage     on    property     to 

631,  on  app.  2  De  G.  F.  &  J.  which    they    do    not   relate. 

578.  See  per  Sir  J.  Romilly,  M.  E., 

(r)  Roberts  v.    Crofts,    24  24    Beay.  229,  referring   to 

Beav.  223,  on  app.  2  De  G.  &  Jmes  y.  WilHams,  24  Beay. 

J.  1.    Of  oourse  the  deposit  of  47. 
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Depositee  of 
title  deeds  pre- 
ferred to  un- 
paid vendor, 
who  has  parted 
with  them. 


the  mortgagee's  duty  to  ask  for  the  deeds ;  and  if 
he  had  done  so,  he  would  have  learned  that  they 
were  in  the  possession   of  a  person    claiming  a 
lien  (5).     WTiere  a  vendor  conveyed  and  handed 
over  the  title  deeds,  and  a  receipt  was  indorsed  on 
the  conveyance,  but  the  purchase  money  was  not 
paid,  his  equity  for  his  lien  was  held  inferior  to 
that  of  an  equitable  mortgagee  by  deposit;  and 
though  both  were  merely  equitable  incumbrancers, 
and  the  vendor  had  the  priority  in  point  of  time, 
the  mortgagee  was  preferred  {t).    Again,  an  equit- 
able mortgagee  who  lent  the  deeds  to  his  mortgagor, 
upon  a  promise  that  they  should  be  returned  fordi- 
with,  but  suffered  them  to  be  retained  for  upwards 
of  four  years,  in  the  course  of  which  the  mortgagor 
obtained  a  loan  upon  them  from  another  person, 
was   considered  guilty  of  gross  neglect,  and  was 
postponed  to  the  second  depositee  (u).     Of  course 
where   the  circumstances  are  such  that  the  mort- 


(«)  WorthingUm  v.  Morgan^ 
16  Sim.  547.  See  also  Peio 
Y.  Hammond^  30  Beav.  495, 
where  a  conveyance  of  pro- 
perty being  retained  by  the 
vendor  as  security  for  unpaid 
purchajse  money,  the  same 
principle  was  applied  against 
a  subpurchaser  of  part  of  the 
property  under  a  condition 
restricting  him  to  a  com- 
mencement of  title  subsequent 
to  the  deed  retained;  Hop- 
good  V.  Ernest,  8  De  6.  J.  & 


S.  116,  in  which  it  being  con- 
sidered, that  under  the  cir- 
cumstances, two  mortgagee 
were  simultaneously  delivered, 
and  therefore  the  respective 
mortgagees  took  the  legal 
estate  as  tenants  in  common, 
the  mortgagee  acquiring  the 
deeds  was  held  entitled  to 
priority. 

(0  Eice  V.  Rice^  2   Drew. 
73. 

(w)  Waldron   v.   Skper,  I 
Drew.  193 ;  see  also  Herrick  v. 
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gagee  has  no  right  to  call  for  the  deeds,  he  is  not 
to  blame,  nor  will  his  security  be  postponed  for  the 
want  of  them  (x). 


AUwood,  25   Beav.  205,  on 
app.  2  De  6.  &  J.  21,  where 
mortgagees,  under  a  deed  for 
Becuring  family  charges,  left 
the  deeds,  as  was  stated,  in 
the  hands  of  the  mortgagor 
to  enable  him  to  complete  an 
intended  mortgage,  and  that 
mortgage  went    ofT,  but  the 
mortgagor  kept  the  deeds,  and 
se?eial  jears  after  made  other 
mortgages,  suppressing  the  ex- 
istence of  the  family  charges ; 
a&d  the  Court  held  that  there 
was  cnlpable  negligence,  and 
that  the    subsequent    mort- 
gagees were  to  be  preferred; 
DwjIb  y.  Saund^rSf  2  Hem.  & 
Mil  242 ;  H^Mns  v.  Amen/y 
2  Qif.  292,  in  which  it  was 
held  that  a  purchaser  neglect- 
ing to  call  for  the  title-deeds, 
and  on  that  account  treated 
as  haying  notice  of  an  equit- 
able mortgage,  was  not  to  be 
held  to  haye  notice  of  another 
incombrance  of  the  same  pro- 
perty effected  by  the  vendor 
by  the  deposit  of  a  spurious 
instrument  (a  duplicate  lease)* 
The  case  in  which  postpone- 
ment for  want  of  the  deeds 
has  been  carried  furthest,  is 
that  of  WhUhread  v.  Jordanj 


1  You.  &  Col.  Exch.  803,  in 
which  an  advance  was  made 
upon  deposit  of  copies  of  court 
rolls,  and  afterwards  a  legal 
mortgage  was  made,  and  the 
mortgagee  asked  for  the  copies 
of  court  rolls,  and  was  in- 
formed they  had  been  mislaid, 
and  did  not  further  press  for 
their  production.  The  legal 
mortgagee  was  considered  to 
have  been  guilty  of  culpable 
negligence,  and  was  post- 
poned. Stress  was  laid  upon 
its  being  the  practice  for  per- 
sons in  the  situation  of  the 
mortgagor  (who  was  a  pub- 
lican) to  deposit  their  deeds 
with  their  brewer,  if  indebted 
to  him ;  and  it  was  considered 
that  this  put  a  construction 
upon  the  absence  of  the  copies 
of  court  rolls.  Another  cir- 
cumstance is,  that  the  legal 
mortgage  was  for  a  pre-exist- 
ing debt.  Still  WUthread  v. 
Jordan  is  commonly  considered 
to  have  gone  too  far,  and  it 
would  probably  be  difficult  to 
reconcile  that  case  with  Hewitt 
V.  Loosemore,  ubi  supra. 

(a;)  See  Harper  v.  Faulder, 
4  Mad.  129 ;  Farrow  v.  BeeSf 
4  Beavi  18 ;  Carter  v.  Cartetf 
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Pnetical  effect 
of  rale. 


The  rule  of  the  Court,  though  far  from  giving  a 
positive  assurance  to  a  lender  getting  the  title 
deeds  that  he  is  first  incumbrancer,  is  yet  suffi- 
ciently stringent  to  prevent  mortgagees  fix)m  lightly 
parting  with  the  deeds,  or  a  person  having  the 
deeds  from  being  readily  postponed  to  a  subsequent 
incumbrancer  who  may  have  got  in  the  legal 
estate.  Although  no  absolute  certainty  of  safety  is 
attained,  the  probabilities  arising  from  the  posses- 


' 


3  Kay  &  J.  617.  In  several 
of  the  cases  in  which  there 
was  a  struggle  for  priority 
connected  with  the  possession 
of  the  deeds,  the  same  solicitor 
acted  for  mortgagor  and  mort- 
gagee, and  was  afterwards  a 
party  to  the  fraudulent  use 
made  by  the  mortgagor  of  the 
deeds  retained.  As  to  how 
far  notice  is  to  be  imputed  to 
a  person  of  a  fraud  of  which 
his  solicitor  is  cognisant,  see 
SheUm  v.  Cax,  2  Ed.  224; 
Marjoribanka  v.  Hovmdmy  Dru. 
11 ;  Kennedy  v.  Orem^  3  Myl. 
&  Ke.  699 ;  Hewitt  t.  Loose- 
more^  ubi  supra;  Aiterhury  v. 
WaUis,  8  De  G.  M.  &  G.  454 ; 
Espin  V.  Pemhertorif  ubi  supra ; 
Hopgood  V.  Ernest,  ubi  supra. 
As  to  inferring  the  relation 
of  soUcitor  and  client  with  re- 
ference to  a  mortgage  trans- 
action, see  Colyer  v.  Finch,  ubi 
m^TB,;  Espinr.Pemberion.  As 


to  the  nature  and  foundation  of 
the  knowledge  which  affecto  a 
client  through  his  solicitor,  see 
Espin  V.  Pemberian  (per  Lord 
Chelmsfardy  C),  3  De  6.  &  J. 
554;   Boursot  v.  Savage,  L. 
R.  2  Eq.  Ca.  134,  142.    In 
Thompson  v.  Carhvright,  2  De 
G.  J.  &  S.  10,  it  was  held  that 
the  grantee  of  an  annuity  had 
not  notice  within  the  10th  sec- 
tion of  the  Annuity  Act  (53 
Geo.  3,  c.  141)  of  a  mortgage  of 
the  lands  charged  with  the  an- 
nuity, made  to  several  persons, 
of  whom  the  solicitor  acting 
for  the  grantee  in  the  annuity 
transaction  was  one,  and  which 
mortgage,    by   reducing  the 
net  annual  value  of  the  lands 
charged  below  the  amount  of 
the  annuity,  would  (had  notice 
been  imputed  to  the  grantee) 
have  rendered  it  necessary  to 
inrol  the  annuity. 
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sion  of  the  title  deeds,  when  they  show  a  good 
apparent  title,  and  there  is  nothing  to  suggest  sus- 
picion, are  so  considerable  as  to  give  rise  to  that 
moral  certainty  which  is  ordinarily  relied  on,  and 
is  sufficient  to  enable  the  course  of  business  to  pro- 
ceed with  facility  and  regularity.  Practically,  it  is 
believed  that  an  apparent  title,  with  the  possession 
of  the  deeds,  enables  an  owner  to  enter  the  loan 
market  with  very  nearly  as  much  advantage  as  if 
the  possibility  of  a  latent  incumbrance  did  not 
exist. 

The  possession  of  the  deeds  is  an  advantage 
which  can  of  course  belong  to  the  first  mortgagee 
only,  to  the  exclusion  of  subsequent  incumbrancers ; 
and  in  some  cases,  as  where  an  undivided  share  or 
a  reversionary  estate  is  mortgaged,  or  where  the 
title  has  for  a  long  series  of  years  devolved  through 
a  succession  of  descents  and  devises,  there  may  be 
no  deeds  to  hand  to  a  mortgagee,  though  the  pro- 
perty is  not  previously   incumbered  (y).     In  such 

^)  With  regard  to  the  right  this   applies   only  when  the 

to  the  deeds  as  between  per-  title  of  the  remainderman  is 

sons  claiming  seyeral  interests  undisputed,  and  not  when  it 

in  the  same  estate,  see  p.  790,  is    litigated  with  reasonable 

note  (t)  supra,  and  references  cause  (Davia  t.  Lard  Dysart, 

therein.  Though  the  tenant  for  20  Beav.  405 ;  Pmmll  v.  Lwd 

life  is  entitled  to  the  custody  Dysart,  27  Beav.  542).    As  to 

of  the  deeds,  a  rested  remain-  the  right  of  production  as  be- 

derman  may,  in  general,  en-  tween  tenants  in  common,  see 

foroe  production,  and  a  pur-  Vend.  &  Purch.  443 ;  Edmonds 

chaser  under  him  would  have  y.  Lord  Foley,  30  Beav.  282, 

the  same    right    (Vend.    &  in  which  the  Court  refused  to 

PuTch.  14th  ed.,  p.  443) ;  but  make  an  order  for  production 


800  MORTGAGES. 

cases,  the  absence  of  such  a  test  as  is  furnished  by 
the  delivery  of  the  deeds,  no  doubt  diminishes  the 
marketable  character  of  the  security,  and  puts  the 
mortgagor  at  a  serious  disadvantage.     Even  in  the 
cases,  however,  of  a  second  mortgage  or  a  divided 
ownership,  if  the  title  deeds  are  inspected  and  their 
custody  ascertained,  and  no  intimation  of  any  in- 
termediate incumbrance  is  given  by  indorsement  on 
or  notice  with  the  deeds,  and  the  holder  states  that 
he   has   no  knowledge    of   any    intermediate  in- 
cumbrance— if    these    circumstances    co-exist,  the 
course  of  practice  and  probabilities  of  the  case  give 
rise  to  a  strong  presumption  that  the]  property  is 
subject  to  no  other  incumbrance  but  that  for  which 
the   deeds  are  held.     The  groimds  on  w^hich  this 
inference  rests  will  appear  by  what  follows. 
PrecauUonato         A  mortgagee  cannot  in  general  be  compelled  to 
Beoon/mort-       producc  the  dceds  (g).     A  person,  however,  who  is 
^^^'  applied  to   to  lend  money  upon  land  already  in 

mortgage,  could  hardly  be  induced  to  do  so  without 
inspection  of  the  deeds,  except  upon  such  terms  as 
would  give  him  the  benefit  of  a  heavy  insurance 
against  risk.  The  result  is,  that  (except  for  pre- 
existing unsecured  debts,  when  of  course  the  cre- 
ditor is  glad  to  get  any  security  he  can)  the  further 

against  one  of  two  tenants  in  siders  that  there  is  no  saffi- 

common.  cient  reason  for  the  opinion 

(z)  See  Eeal  Property  Com-  of  the  Real  Property  Commia- 

missioners'     Third     Report,  sioners,  that  mortgagees  should 

supra,  Yol.  1,  p.  148.     Lord  be  compelled  to  produce  the 

St.  Leonards  (Vend.  &  Purch.  title  deeds,  though  not  paid 

13th  ed.,  p.  435,  note  (I) )  con-  off. 
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incumbrance  of  estates  already  in  mortgage  mostly 
implies  communication  with,  and  to  some  extent 
the  concmrence  of,  the  first  mortgagee.  But  it  is 
not  enough  for  the  puisne  incumbrancer  that  he 
has  inspected  the  deeds ;  a  regard  for  his  own 
safety  requires  that  he  should  take  steps  for  pre- 
venting the  possession  of  the  legal  estate  without 
notice  from  being  subsequently  turned  into  a 
weapon  against  himself  (a).     Notice  of  the  second  Notice  to  fi«t 

.  mortgagee. 

charge  wiU  be  given  to  the  first  mortgagee,  so  as  to 
prevent  him  from  tacking  a  future  advance  of  his 
ovm  against  the  second  mortgagee  ;  and,  for  the 
sake  of  certainty  and  of  facility  of  proof,  the  notice 
will  be  formal  and  in  writing,  and  in  a  majority  of 
cases  will  he  preserved  with  the  deeds.  Even  this 
precaution,  however,  is  insufiicient  as  a  safeguard 
against  tacking  on  the  part  of  a  transferee  of  the 
legal  estate.  A  more  efficient  protection  is  ob-  indorsement  of 
tained,  if  a  notice  of  the  second  charge  be  indorsed  Tng  titiTdeeds. 
on  some  of  the  leading  title  deeds ;  especially  on 
the  first  mortgage,  and  on  the  last  conveyance. 
If  a  notice  of  the  charge  is  inseparably  an- 
nexed in  this  way  to  the  evidences  of  the  title, 
no  one  can  inspect  the  title  deeds  without  know- 
ledge of  the  charge ;  and  as  it  is  highly  impro- 
bable that  a  transfer  of  the  first  mortgage  will  be 
taken,  or  even  a  future  security  on  the  equity  of 
redemption  accepted,  without  inspection  of  the 
deeds,  the  risk  of  the  legal  estate  being  used  to  the 
prejudice  of  the  second  mortgagee  is  proportionably 

(a)  See  p.  760,  supra. 
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CSues  in  wliich 
owner  retaiiiB 
the  deedB. 

Notice  of  in* 
cumbrance 
shonld  be 
indorsed. 


diminished     The  first  mortgagee  cannot  of  -course 
be  required  to  permit  a  notice  oF^tEe  second  charge 


jo  be  indorsed^  on.t]be.title^  deeds  j  but  where  he  is 
willing  to  facilitate  a  second  mortgage  by  per- 
mitting  inspector  of  fhp^  deed^,  there  can  rareb 
be  any  reason  for  his  refusing  to  permit  notice  of 
the  charge  to  be  indorsed  on  tl^em ;  and  it  is  be- 
lieve(37  fliat,  in  practice,  he  is  generally  advised  to 
make  this  concession  (i). 

In  some  instances,  an  owner  incumbering  his  es- 
tate himself  retains  the  title  deeds.  This  is  often 
the  case  upon  the  grant  of  an  annuity,  or  may 
happen  where  a  small  part  only  of  a  considerable 
estate  is  mortgaged,  or  where  trustees  are  raising 
money,  but  the  nature  of  the  trust  requires  them 
to  retain  the  deeds.  When  this  occurs,  the  incum- 
brancer will  generally  have  it  in  his  power  to  insist 


(p)  Some  of  the  above  re- 
marks apply,  though  with  less 
force,  to  legal  mortgages  made 
under  such  circumstances  that 
the  mortgagee  cannot  get  the 
title  deeds,  as  when  an  un- 
divided share  or  an  estate 
in  remainder  is  mortgaged. 
A  legal  mortgagee  has  not, 
indeed,  to  fear  that  the  legal 
estate  will  he  turned  to  his 
prejudice ;  but  by  procuring 
notice  of  his  incumbrance  to 
be  indorsed  on  the  leading  title 
deeds,  he  obviates  the  chance 
of  money  being  advanced  in 
ignorance  of  his  prior  claim. 


and  thus  avoids  the  risk  of  a 
contest  in  which,  as  the  cer- 
tainty that  the  legal  estate  is  in 
him  is  unattainable,  he  cannot 
be  sure  of  eventual  snocess; 
and  the  probability  that  a  prior 
mortgagee   would  have  pro- 
cured an  indorsement  of  his 
mortgage  to  be  made  on  the 
deeds,  or  would,  at  all  events, 
have  given  notice  to  the  holder 
of  the  deeds,  renders  it  reason- 
able to  presume  that  there  is 
no  prior  mortgage  when  the 
deeds  afford  no  intimation  and 
the  holder  of  them  has  no 
knowledge  of  any. 
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on  an  indorsement  of  Ms  charge  being  made  on  the 
leading  title  deeds,  and  he  should  not  fail  to  do  so. 
It  has,  indeed,  been  contended,  though  unsuccess- 
fufljr,  that  an  incumbrancer  in   this  situation  is 
bound,  under  penalty  of  postponement,  to  have  an 
indorsement  of  his  security  made  on  the  title  deeds, 
so  as  to  prevent  the  commission  of  fraud  (c).     But 
though  the  matter  cannot  be  carried*  to  this  length, 
a  prudent  regard  to  his  own  interest  and  tran- 
quillity, if  no  other  consideration,  will  induce  the 
mortgagee  to  avoid  the  possibility  of  a  conflict  with 
a  subsequent  incumbrancer  making  an  advance  in 
ignorance  of  the  prior  security.     In  a  recent  case 
abeady  referred  to  (d),  in  which   mortgagees   as- 
sumed  to  have  been  entitled  to  the  custody  of  the 
deeds  left  them  for  a  length  of  time  in  the  hands  of 
the  mortgagor,  who  made  a  fraudulent  use  of  them, 
stre^  was  laid  on  the  circumstance  that  the  mort- 
gagees did  not,  on  parting  with  the  deeds,  cause  an 
indorsement  to  be  made  on  the  last  conveyance ; 
and  it  was  said  to  be  their  duty  to  have  done  so. 
That  a  mortgagee  parting  with  the  deeds  is  under  ab  to  indorse- 

^^      "LT^*  j^'i  J.*  n    1  '       *  ment  of  notice 

an  obligation  to  mdorse  a  notice  oi  nis  mcum-  by  mortgagee 
brance,  is  a  proposition  which  it  would  be  difficult  deed^fortcm- 
to  maintain,  and  was  probably  not  meant  to  be  p**™^  p'^^t*^^* 
asserted;  but  the  indorsement  of  notice,  by  pre- 
venting the  title  deeds  from  being  turned  to  pur- 
poses of  fraud,  must  generally  prevent  the  occur- 

{e)  In  Harper  v.  Faulder,     Beav.  205,  on  app.,  2  De  G.  & 
4  Mad.  134,  arguendo.  J.  2L 

{d)  Berrick  y.  Attwoody  25. 

VOL.  II.  -30 
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rence  of  a  contest  with  a  puisne  incumbrancer,  and 
must,  at  all  events,  relieve  the  prior  incumbrancer 
from  the  imputation  of  culpable  negligence,  where, 
from  the  length  of  time  during  which  the  deeds 
were  suffered  to  be  out  of  his  possession,  or  from 
other  circumstances,  he  might  otherwise  have  been 
open  to  such  a  charge.  This  precaution,  it  is  con- 
ceived, is  one  which  should  never  be  omitted  by  a 
mortgagee  parting  with  his  deeds  for  ever  so  short 
a  time  or  for  ever  so  good  a  reason. 

The  system   which   has  been  reviewed,  affords 
but  a  rough  approximation  to  the  absolute  cer- 
tainty of  disclosure,  and  of  protection  against  latent 
incumbrances,  which  forms  the  object,  or  one  of  the 
objects,  of  a  general  register,  whether  of  assurances 
or  of  titles.     But  rude  as  is  this  mechanism,  it 
would  be  a  mistake  to  undervalue  its  efficiency 
It  has  merit  of  the  kind  and  degree  rarely  wanting 
in  the  contrivances  which  are  gradually  evolved 
and  moulded  to  meet  the  requirements  of  society 
The  object  of  protecting  and  facilitating  the  dealing 
with  estates  is  hit  off,  if  not  with  all  the  nicety 
that  might  be  wished,  yet  with  a  good  deal  of  prac- 
tical accuracy ;  and  the  machinery  with  which  this 
is  effected,  having  been  constructed  in  subordina- 
tion to  the  general  law  of  property,  works  smoothly 
with  the  rest  of  the  system.     A  much  higher  degree 
of    perfection  were,   no    doubt,   desirable,  and   is 
probably  attainable,  either  under  the  existing  Land 
Kegistry  Act,  or  under  some  future  modification  of 
the  plan  which  it  embodies;   but  our  progress  in 
this  respect  will  not  be  aided  by  ascribing  to  the 
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uncertainty  of  title  incidental  to  a  system  of  landed 
property  "without  registration,  a  larger  share  than 
belongs  to  it  of  the  delay  and  expense  by  which 
dealings    with    the    land     are    hampered.       We 
should    endeavour    to    apportion    this   delay  and 
e^nse  between  what  is   inherent  in  land  as  a 
subject  of  property, — ^the  fondness  for  acquiring  it, 
the  unwillingness  to  part  with  it,  the  comparative 
difficulty  of  selling,  and  facility  of  mortgaging  it ; — 
what  is  attributable  to  the  powers  annexed  by  the 
English  law  to  the  ownership  of  estates,  the  liberty 
of  tying  them  up  in  settlement,  and  laying  down 
the  line  of  devolution ; — ^and  what  depends  on  im- 
perfections in  the  mechanism  for  the  transfer  and 
evidence   of  titles,   which   last   alone   (in   the   ab- 
sence of  large  and  sweeping    alterations    in  the 
substantive   laws  of  property)  can  be  ameliorated 
by  means  of  a  system  of  registration  (e). 

{e)  To  this  section  it  is  pro-  remainder  above  £50  in  th6  Stamps  upon 

poaed  to  add  some  observations  first  case,  and  above  £100  in  ™®^^*5^* 

on  the  stamp  dnties  attaching  the  second,  counting,  for  the 

to  mortgages.    Under  the  13  purpose  of  duty,  as  if  it  were 

&  14  Vict.  c.  97  (Sched.  tit.  the  entire  sum.    The  statute 

Mortgages),   the  ad  valorem  specifies   mortgages,  convey- 

dnties  payable  on  mortgage  •  ances  upon  trust  for  sale  in- 

deeds  executed  since  the  10th  tended  as  a  security  (except 

of  October,  1850,  are  at  the  creditors'  deeds  for  the  benefit 

rate  of  28.  Bd,  for  £100,  or  of  creditors  generally,  or  of 

ISth  per  cent.    Up  to  £800,  specified   creditors   accepting 

the  duty  rises  by  gradations  the  provision  as-  payment  in 

of  l8.  3rf.  each  for  every  £50 ;  full,    or   more   than  five  in 

but  above  £300,  the  duty  rises  number),  and  agreements  for 

by  gradations  of  2«.  (yd.  each  mortgages  accompanied  with 

for  every  £100:  the  fractional  the  deposit  of  title  deeds,  as 

8  o  2 
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liable  to  the  ad  valorem  stamp* 
The  duty  applies  to  securities 
for  the  payment  of  a  definite 
sum  of  money  advanced  at 
the  time,  or  previously  owing, 
or  forborne  to  be  paid  being 
payable.    Where  the  security 
is  for  repayment  of  money  to 
be  afterwards  lent,  advanced, 
or  paid,  or  which  may  become 
due  upon  an  account  current, 
either  with  or  without  a  sum 
already  advanced,  the  stamp, 
if  the  amount  is  limited  not 
to  exceed  a  given  sum,  is  to 
be  the  same  as  on  a  mortgage 
for  that  sum ;  and  if  there  is 
no  limit  specified,  the  deed 
will  be  available  as  a  security 
to  the  amount  covered  by  the 
ad  valorem  stamp ;  but  as  re- 
gards the  duty  on  further  ad- 
vances, there  is  an  exception 
of    advances    for    insurance 
against  fire,  or  for  the  insur- 
ance of  lives  or  renewal  of 
grants   or   leases    upon   the 
dropping  of  lives,  pursuant  to 
agreement  in  any  deed  grant-  • 
ing  or  transferring  an  estate 
or   interest    for   or   annuity 
upon  the  lives.    Securities  for 
the  transfer  or  retransfer  of 
stocks  or  shares,  are  liable  to 
duty  upon  the  value  of  the 
stock  or  fund  secured,  accord- 
ing to  the  average  price  as  on 
the  day  of  the  date  of  the 


mortgage,  or  any  of  the  ten 
days  preceding;   or  if  there 
shall  have  been  no  known  sale 
on  any  of  those  days,  then  on 
the  day  of  the  last  known  sale. 
Where  the  return  of  the  loan 
is  secured  in  the  way  of  a 
rentcharge    or    annuity,  the 
duty  will  be  payable  on  tJie 
amount  of  the  loan.    (This, 
it  is  presumed,  apphes  to  an- 
nuities  for  a  definite  term, 
which  are,  in  fact,  equivalent 
to  repayment  by  instahnents.) 
A    security  for   money  and 
stock  carries  duty  in  respect 
of  each;   and  a  security  to 
different  persons  for  distinct 
sums,  is  chargeable  separately 
in  respect  of  each  sum,  and 
not  upon  the  aggregate;  and 
where  there  are  several  con- 
temporaneous instruments,  the 
ad  valorem  duty,  if  exceeding 
£2,  is  to  be  payable  on  one 
only,    and    the    others    are 
chargeable  according   to  the 
"general  description  of  instru- 
ments to  which  they  belong, 
and    a   stamp  denoting    the 
payment  of  the  ad  valorem 
duty  on    one    deed  may  be 
impressed  on  all  the   others 
(these    provisions   remain  in 
force  under  the  Stamp  Act  of 
55  Geo.  3,  c  184).      Deeds 
for  the  further  assurance  of 
mortgaged   property,    or   for 
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farther  securing  a  snm  already 
secured    by    an    instroment 
whicli  has  paid  the  ad  valorem 
duty,  are  chargeable  with  a 
maximnm  dntj  of  11. 15^.,  or 
with  a  datj  equal  to  that  paid 
on  the  original   security,  if 
less  Chan  that  sum ;  and  where 
there  is  a  farther  charge  and 
fiirther  security  by  the  mort- 
gagor,  his  heir,   devisee,  or 
l^tee,  the  deed  is  chargeable 
only  (exclusive  of  progressive 
dnty)  with   ad  valorem  duty 
on  the  amount  of  the  further 
charge.    A  deed  pursuant  to 
an  agreement  or  bond  which 
has  paid  ad  valorem  duty  is 
exempted  from  that  duty:  a 
deed  operating  as  a  mortgage, 
and  also  as  a  conveyance  upon 
a  sale  of  the  equity  of  re- 
demption, pays  the  ad  valorem 
dniy  both  on  mortgages  and 
sales;   but  if  the  equity  of 
redemption  is  otherwise  con- 
veyed or  limited,  the  deed  is 
charged  as  a  mortgage  only: 
in  other  cases,  where  a  mort- 
gage is  contained  in  the  same 
deed  with  any  other  matter 
(except  what  is  incident  to 
the  mortgage),  the  deed  is  to 
be  liable  to  the  same  duties 
(except  progressive  duty)  as 
the  mortgage  and  other  mat- 
ter would  have  been  charged 
with  if  contained  in  separate 


deeds  (the  last-mentioned  pro- 
visions also  remain  in  force 
under  the  former  Act).  The 
progressive  duty  (for  ev^y 
1080  words  after  the  first 
2160)  upon  deeds  is  10^.,  or 
the  amount  of  the  ad  valorem 
duty  if  under  that  sum. 
With  the  duties  upon  mort-  StampB  upon 

I      ^ ,    .  . ,       ,    money  bonds 

gages,  should  be  considered 
those  upon  bonds  and  cove- 
nants as  securities  for  money. 
The  provisions  of  the  modem 
Stamp  Act  (13  &  14  Vict.  c. 
97,  Sched.  tit.  Bond)  as  to  o^ 
valorem  duty  upon  bonds  for 
securing  a  snm  certain,  or  for 
securing  future  advances  or 
money  to  become  due  upon  an 
account  current,  with  or  with- 
out a  sum  already  advanced, 
are  similar  to  the  correspond- 
ing provisions  as  to  mortgages, 
except  that  where  the  bond 
does  not  specify  a  limit  to  the 
amount  to  be  recoverable,  duty 
is  to  be  paid  on  the  amount  of 
the  penalty.  Where  there  is 
no  penalty,  the  stamp  limits 
the  amount  recoverable  as  in 
the  case  of  a  mortgage.  The 
ad  valorem  duty  on  a  bond 
for  the  transfer  or  retransfer 
of  stock  or  shares,  is  the  sub- 
ject of  a  regulation  similar  to 
that  determining  the  duty  on 
a  mortgage  for  the  like  object 
A  bond  as  security  for  a  sum 
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secoied  t>y  mortgage  wliich 
has  paid  the  ad  valorem  duty, 
or  for  the  performance  of  cove- 
nants contained  in  snch  mort* 
gage,  or  both,  provided  the 
mortgage  bears  even  date  with 
and  is  referred  to  in  the  bond, 
is  subject  to  a  dnty  of  £1, 
unless  the  sum  secured  is 
under  £800,  in  which  case  ad 
valorem  duty,  as  on  a  mort- 
gage for  the  sum  secured,  is 
payable.  A  bond  given  as  a 
further  security  for  a  sum  se- 
cured by  an- instrument  there- 
in referred  to,  and  which  has 
paid  the  ad  vdlarmn  duty,  is 
chargeable  with  a  duty  of 
IL  15^.,  unless  the  sum  se- 
cured is  under£l,400,  in  which 
case  the  ad  valorem  duty,  as  on 
a  mortgage  for  the  sum  se- 
cured, is  payable.  A  bond  for 
•  Daties  nnder  *  payment  of  an  annuity  (except 
fomer  Stamp      ^p^n  t^e  original  creation  and 

sale  thereof),  or  of  any  sum  or 
sums  for  a  term  •  certain,  so 
that  the  total  amount  to  be 
paid  can  be  previously  ascer- 
tained, is  chargeable  with  ad 
valorem  duty,  as  if  it  were  for 
the  payment  of  a  sum  equal  to 
such  total  amount.  Any  deed 
containing  a  covenant  for  pay- 
ment or  repayment  of  money, 
or  transfer  or  retransfer  of 
stock  or  shares  (see  13  &  14 
Vict.  c.  97,  Sched.  tit.  Cove- 


Stampi  upon 
deeds  of  cove- 
nant  for  pay- 
ment of  money. 


nant),  if  a  mortgage  tor  the 
like  purpose  would  hare  been 
liable  to  ad  valarem  did^y  ex- 
ceeding 11. 15^.,  is  diargeable 
as  a  mortgage ,-  but  if  not, 
would  apparently  be  liable  to 
a  IJ.  15«.  stamp,  as  a  "deed 
not  otherwise  charged.""  Ad 
valorem  duty  is  not  payable  in 
respect  of  a  covenant  by  way 
of  ftirther  security  for  a  sum 
already  secured  by  an  instrn- 
ment  mentioned  in  the  deed, 
contlaifiing  the  covenant,  and 
which  has  already  paid  the  ad 
valorem  duty  chargeable  on  a 
bond  or  mortgage.   Covenants 
in  any  mortgage  deed  or  trans- 
jfer  securing  or  transferring  the 
sum  which  is  the  subject  of 
the  covenant,  or  in  any  settle- 
ment of  that  sum,  are  ex- 
empted from  ad  valorem  duty. 
•  The  duties  on  mortgages 
now  in  f(m5e  were  substituted 
for  the  scale  of  ad  valorem 
duties  imposed  by  the  Act  of 
55    Geo.    3,    c.   184,   which 
ascended   by  irregular  steps 
from  £1  (where  the  sum  se- 
cured did  not  exceed  £50)  to 
£25,  which  was  the  duty  on 
a  mortgage  for  £20,000  or 
upwards ;  so  that  tjie  present 
duty  is  lighter  on  small  trans- 
actions, and  heavier  on  lai^e 
ones,  than  was  the  case  before 
the   alteration.     Under  the 
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foimer  Act^  a  mortgage  for 
fdfcare  advances,  or  as  a  se- 
cnrity  for  what  mi^t  be  dae 
on  an  account  current,  if  the 
total  amount  of  the  money 
fiocQied  was'  not  limited,  was 
liable  U)  asi  ad  valorem  duty 
of  £25  (the  maximum  doty  on 
mortgages) ;  but  if  the  total 
amount  was  limited,  duty  was 
payable  on  the  limit.  There 
was  an  exception  (adopted  and 
eitended  in  the  late  Act)  in 
favour  of  simis  advanced  for 
instmnce  against  fire,  or  for 
life  insurance  pursuant  to 
agreement  in  a  deed  granting 
or  8Gcm'ing  an  annuity  for  the 
life  or  lives.  The  proviso  im- 
posing the  maximum  duty  on 
mortgages  to  secure  future 
adfaDces,  where  no  limit  was 
specified  to  the  amount  se- 
cored,  led  to  the  general  prac- 
tice of  introducing  in  such 
mortgages  a  clause  limiting 
the  principal  sum  to  be  re- 
coverable, which,  of  course, 
not  only  had  the  eScct  of 
keeping  down  the  duty,  but 
was  a  substantive  contract 
restricting  the  security  to  the 
principal  sum  named,  though 
not  limiting  the  extent  to 
which  it  was  available  for  in- 
terest and  costs  (see  Richards 
r.  Macclesfield,  10  L.  J.  Ch. 
328).  In  now  preparing  mort- 


gage deeds  for  securing  Mure  Frame  of  mort- 
advances,  it  seems  desiraT)le  SSgfatttre 
that  there  should  be  no  ex-  advanow. 
press  limitation,  but  that  a  * 

stamp  should  be  impressed 
covering  the  probable  amount 
of  principal  to  be  secured.  If 
there  is  no  express  limitation 
of  the  amount,  the  instrument 
may,  by  proper  addition  to  the 
stamp  (see  13  &  14  Vict.  c. 
97,  s.  12),  be  made  available, 
shoidd  circumstances  render  it 
desirable,  as  a  security  for  a 
larger  sum  than  that  originally 
contemplated.  Whether  the 
same  principle  of  not  expressly 
limiting  the  amount  secured^ 
should  be  applied  to  a  bond 
may  be  more  questionable,  as 
in  that  case  duty  would  have 
to  be  paid  on  the  penalty, 
which,  being  calculated  on  the 
extreme  limit  not  only  of  the 
principal  but  also  of  the  in* 
terest  to  be  secured,  will  na- 
turally be  much  more,  and 
carry  a  proportionably  higher 
duty,  than  would  be  necessary 
in  the  case  of  a  limit  assigned 
even  upon  an  outside  calcula- 
tion of  the  principal  only.  It 
may  be  observed  here,  that 
bonds  are  now  very  much  less 
common  than  they  were  as  sc« 
curities  for  money ;  their  use 
in  modem  conveyancing  being 
for  the  most  part  confined  to 
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As  to  wbeUier 
deeds  of  cove- 
nantwera 
cbaiigeable  as 
boadi. 


*GoodwiUofa 
trade,  &c.,  pro- 
perty within 
meaning  of  the 
Stamp  Acta. 


Memorandam 
of  deposit  of 


those  occasions  in  which  it  is 
desired  to  secnie  the  perfonn- 
ance  of  some  one  of  seyeral  al- 
tematire  stipulations — a  kind 
of  obligation  for  which  a  bond 
is  obvionsly,  by  its  form,  spe- 
cially adapted.  The  title  ^  Co- 
venant'  did  not  occur  in  the 
Bchednle  to  the  Stamp  Act  of 
55  Geo.  8 ;  and  it  was  there- 
fore considered,  that^  according 
to  that  Act^  a  deed  of  covenant 
for  payment  of  money  was  not 
liable  to  o^  t^a29r^m  dnty.  The 
correctness  of  this  opinion  has 
been  questioned,  on  the  ground 
that  deeds  are  to  be  stamped 
according  to  their  legal  effect, 
and  not  according  to  their 
form ;  and  that,  as  every  ac- 
knowledgment of  a  debt  by 
writing  under  seal,  though 
without  a  penalty,  is  in  legal 
eflfect  a  bond,  the  requirements 
of  the  statute  as  to  bonds 
were  also  applicable  to  deeds 
of  covenant  for  securing  money 
(see  Sweet's  Jarm.  vol.  3,  pp. 
361,  362);  but  the  recent 
Stamp  Act  assessing  bonds 
and  covenants  under  separate 
titles,  must  probably  be  con- 
sidered as  a  legislative  adju- 
dication that  a  covenant  is  not 
to  be  considered  as  a  bond 
with  reference  to  the  pajTnent 
of  duty. 
A  deposit  of  goods,  or  any 


document  relating  to  goods, 
as  a  bill  of  lading  or  a  dock 
warrant,  accompanied  by  a 
memorandum  explaaatory  of 
its  object,  is  not  a  mortgage 
within  the  Stamp  Acts;  nor 
is  it  chargeable  as  an  agree- 
ment, accompanied  with  a 
deposit  of  title  deeds,  for 
malqng  a  mortgage  {Harrig 
V.  ^ircA,  9  M.  &  W.  591).  It 
has  the  character  of  a  pledge, 
giving  to  the  pledgee  a  special 
property  only,  as  distinguished 
from  a  mortgage,  which  passes 
the  absolute  property  subject 
to  redemption  (FrankJm  t. 
Neate,  13  M.  &  W.  481) ;  and, 
though  the  memorandum  of 
deposit  should  contain  a  power 
of  sale,  that  does  not  render  it 
a  conveyance  by  way  of  mort- 
gage, so  as  to  require  a  mott- 
gSLgestsm^{InreAttenh(n'oughf 
11  Exch.  461). 

*  The  cases  deciding  that  a 
judgment  debt  (Warren  v. 
ffowey  2  B.  &  C.  281),  a  policy 
of  assurance  {Blandy  v.  Her- 
hert,  9  B.  &  C.  396),  and  the 
interest  of  a  partner  in  con- 
tracts and  in  debts  due  to  the 
partnership  {Belcher  v.  Sikes^ 
6  B.  &  C.  234),  were  not  pro- 
perty within  the  meaning  of 
the  provisions  imposing  ad 
valorem  duties,  have  been  ex- 
pressly overruled  in  the  cases 
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of  Caldwell  y.  Dawson,  5  Exch. 
1,  and  Potter  v.  Commissioners 
of  Inland  Heventie^  10  Exch. 
147— the  fonner  deciding  the 
contrary  as  to  a  policy,  and 
the  latter  as  to  the  goodwill  of 
a  trade.  See  17  &  18  Vict, 
c.  83,  8. 19,  where  the  modem 
doctrine  has  received  legisla- 
tive recognition;  Christie  v. 
Commissioners  of  Inland  He- 
venue,  L.  R.  2  Exch.  46 ; 
Phillips  V.  Commissioners  of 
Inland  Revenue,  Id.  899. 

The  Act  imposes  the  duty 
on  the  principal   sum   only 
(Dixon  V.  Robinson,  1  M.  & 
Rob.  115;  Foreman  t.  Jeyes, 
5  Gar.  &  P.  4119) :  and,  though 
the  security  extends  to  interest 
calculated  from  an  antecedent 
period,   and  whether   (as    it 
appears)  there  was  an  inde- 
pendent  right  to  the   ante- 
cedent interest,  or  that  right  is 
created  by  the  deed,  no  further 
datj  is  payable  in  respect  of 
the  interest  (Barker  v.  Smark, 
7  M.  &  W.  590 ;  Daines  v. 
Heath,  3  C.  B.  933).    As  re- 
gards future  advances,  it  seems, 
that,  in  order  to  be  taken  into 
account  in  estimating  ad  va- 
lorem  duty,  they  must  be  such 
as  to  give  rise  to  a  debt  re- 
coverable at  law  between  the 
parties,  and  not  such  as  merely 
to  form  charges  upon  the  pro- 


perty: and  that,  if  the  charges  goods  or  doeu- 
expressly  laid  on  the  property  ZX!^^ 

are    such  as,  without   express   chargeable  with 
J  1 J  i»  n        xi-  ^  valorem 

words,  would  fall  on  the  pro-  duty, 
perty  mortgaged,  the  same 
consequence  follows,  that  they 
are  not  to  be  added,  in  consi- 
dering the  amount  of  the  stamp 
requisite,  to  the  original  debt 
secured  (see  per  Pollock,  C.B., 
in  Lawrance  v.  Boston,  7  Exch. 
35).  On  these  principles  it 
has  been  held,  that^  upon  a 
mortgage  of  renewable  lease- 
holds, where  the  mortgagor 
covenanted  to  renew,  and  there 
was  a  proviso  that  upon  his 
default  the  mortgagee  might 
renew  and  add  the  expenses 
with  interest  to  his  security, 
but  no  covenant  by  the  mort- 
gagor to  repay  ( Wroughton  v. 
Turtle,  11  M.  &  W.  561) ;  and 
upon  the  mortgage  of  a  policy, 
where  the  mortgagor  cove- 
nanted for  payment  of  the 
premiums,  and  in  case  of  de- 
fault authorised  the  mortgagee 
to  pay  them,  and  charged  them 
with  interest  upon  the  policy, 
but  did  not  covenant  for  re- 
payment of  the  sums  advanced 
for  that  purpose  {Lawrance  v. 
Boston,  7  Exch.  28),  the  ad 
valorem  duty  was  payable  upon 
the  amount  of  the  original  ad- 
vance only. 
The  ad  valorem  duty  was 
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Provisions  of 
OommoD  Law 
Prooedure  Act 
1854,  as  to 
Stamps. 


*  Bills  of  sale, 
&&,  to  be 
stamped  before 
registration. 


held  to  be  payable  upon  a 
conveyance  executed  in  this 
country,  though  the  land  pass- 
ing by  the  deed  was  situate  in 
Australia  {In  re  Wright^  11 
Exch.  458);  and  the  same 
principle  would,  no  doubt,  ap- 
ply to  a  mortgage. 

The  Common  Law  Pro- 
cedure Act  of  1854  (17  &  18 
Vict.  c.  125),  ss.  28  to  31, 
contains  provisions  as  to  the 
stamps  of  documents  tendered 
inevidenceat  A^mP/TW«.  The 
officer  of  the  Court,  whose 
duty  it  is  to  read  the  docu- 
ment, is  to  call  the  attention 
of  the  Court  to  any  omission  or 
insufficiency  of  the  stamp,  and 
the  sum  deficient  is  to  be  paid 
with  legal  penalties,  and  there- 
upon the  document  (if  such  as 
to  admit  of  being  stamped 
after  execution)  is  to  be  re- 
ceivable in  evidence.  No  new 
trial  is  to  be  granted  by  reason 
of  the  ruling  of  any  judge, 


that  a  document  is  sufficiently 

m 

stamped,  or  does  not  require 
stamping.  It  may  be  ob- 
served that  the  judge  is  bonnd 
where  the  Commissioners  of 
Inland  Bevenue  have  im- 
pressed a  denoting  stamp,  sig- 
nifying that  the  fiill  amount 
of  stamp  duty  has  been  paid 
(13  &  14  Vict,  c  97,  s.  14), 
or  that  the  instrument  is  not 
liable  to  duty  (16  &  17  Vict. 
c.  59,  s.  13). 

•  By  24  &  25  Vict,  c  91,  & 
34,  no  copy  of  any  bill  of  sale 
is  to  be  filed  unless  the  ori- 
ginal is  produced  duly  stamped 
to  the  proper  officer,  with 
whom  the  copy  is  to  be  filed) 
and  no  deed  or  instrument 
liable  to  stamp  duty  is  to  be 
registered  until  duly  stamped. 
As  to  the  exemption  from 
stamp  duty  of  mortgages  to 
Benefit  Building  Societies,  see 
Tharn  v.  Cro/t,  L.  E.  3  Eq.  Ca. 
193. 
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Sect.  IV. — Op  Transfers  of  Mortgages  and 

Reconveyances. 


M&rtgag&r  should  he  party  to  transfer  of  mortgage — Three  methods 
of  effecting  transfers — Of  transfers  after  death  of  mortgagor — 
Of  keeping  up  priority  of  original  debt  and  powers  when  a 
further  sum  is  advanced — Practice  of  taking  transfers  by  in- 
dorsement— Power  of  sale  not  to  be  expressly  assigned — Of  the 
purchase  of  incumbrances  at  an  under-value — As  to  converting 
interest  into  principal — As  to  cost^  chargeable  against  mort- 
gagor— Mortgagee  in  possession  transferring  is  accountable  for 
profits  accruing  after  assigmsnt — Bent  in  arrear  does  not  pass 
hy  transfer Pages  813—823 

Of  reconveyances — Reconveyance  should  be  made  by  indorsement 
—Of  keeping  up  sum  paid  for  redemption  as  a  clmrge  upon  the 
estate — Whether  tenant  for  life  redeeming  is  entitled  to  recon- 
veyance of  legal  estate — Lien  when  mortgage  debt  is  paid  by 
bills  of  exchange — Right  to  deed  assigning  several  mortgages 
upon  redemption  of  one  of  the  mortgages — Right  upon  redemp- 
tion to  deed  containing  transfer  of  mortgage  and  other  matter — 
Covenant  for  production  when  mortgagee  retains  part  of  the 
estate  and  the  deeds — As  to  power  of  trustees  to  release  part  of 
mortgaged  estate — Equitable  doctrine  of  consolidation  of  mort- 
gages made  by  the  same  mortgagor  to  the  same  mortgagee — 
Provisions  of  Trustee  Acts  as  to  mortgaged  estates — Jurisdic- 
tion in  Lunacy  given  to  Lords  Justices — Provisions  of  Trustee 
Acts  continued — Observations  on  plan  of  Trustee  Acts — When 
transfers  are  authorised  by  the  Acts — Costs  of  application  for 
reconveyance 824—855 


THE  necessary  parties  to  the  transfer  of  a  mort-  Mortgagor 

should  be  pai*t7 

gage  are  the  mortgagee  and  the  assignee ;  but  the  to  transfer  of 
mortgagor  should  always,  if  possible,  be  a  party  to 
acknowledge  the  existing  amount  of  the  mortgaare 


814  MORTGAGES. 

debt :  for  the  transferee  of  a  mortgage  is  subject 
to  all  the  equities  and  settlements  of  account 
between  the  mortgagor  and  the  mortgagee.  Thus, 
if  before  the  transfer,  or  afterwards,  but  before 
notice  of  it  has  been  given  to  the  mortgagor,  he 
pays  the  whole  or  any  part  of  the  debt  to  the 
mortgagee,  the  transferee  can  recover  against  the 
mortgagor  only  the  amount  actually  due;  and 
whatever  the  mortgagor  without  notice  of  the 
assignment  can  claim  in  the  way  of  set  off  or 
mutual  credit  as  against  the  mortgagee,  he  can 
claim  equally  against  the  assignee  (a).  It  would, 
of  course,  be  sufficient  for  the  purpose  of  protection 
against  this  liability  to  inqtdre  of  the  mortgagor 
what  is  the  amount  of  the  mortgage  debt,  and  to 
give  him  notice  of  the  transfer  ;  but,  as  the  evidence 
of  the  acknowledgment  and  notice  is  best  preserved 
by  his  executing  the  transfer,  it  is  the  practice  to 
make  him  a  party  to  it,  whenever  his  concurrence 
can  be  obtained. 
Three  roetboda  The  different  circumstances  which  may  occur 
transfere.  givc  risc   to  thrcc   distinct  methods   of   effecting 

transfers — namely,  first,  when  the  mortgagor  can- 
not be  made  a  party,  and  the  instrument  is  there- 
fore merely  an  assignment  of  the  mortgage  di^bt, 
and  conveyance  of  the  mortgaged  estate  subject  to 
redemption,  with  the  mortgagee's  covenant  against 
incumbrances.       Secondly,    when    the    mortgagor, 

(a)    Earl  of  Macclesfield  v.  118;  Williams  v.  SorreU,  Id. 

Fittoriy   1  Vem.  169;   Brad-  389;    Chambers  v.    Goldmiy 

welly.  Catchpole,  3  SwBXi&t7d;  9  Ves.  254,  264;  Norrish  v. 

MaWiews  v.  Wallwyn,  4  Ves.  Marshall,  5  Mad.  475. 
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although  a  party,  has  charged  or  limited  the  equity 
of  redemption.      When  this  occurs    there  is  an 
assignment  of  the  mortgage  debt,  and  a  conveyance 
of  the  lands  hy  the  mortgagee  alone  subject  to  the 
existing  equity  of  redemption.     No  covenants  for 
title,  except  the  mortgagee's  covenant  against  in- 
cumbrances, and  no  new  powers,  are  inserted ;  for 
the  mortgagor's  covenants  for  title  would  be  of  little 
value,  and  powers  proceeding  from  him  would  be 
invaKd  as  against  the  subsequent  incumbrancers. 
The  mortgagor^  however,  should  enter  into  a  new 
covenant  with  the  transferee  for  payment  of  the 
mortgage  money  and  interest,  as  by  this  means  the 
latter  is  enabled  to  siie  in  his  own  name,  instead . 
of  as    the   attorney    of  the    original    mortgagee. 
Thirdly,  if  the  mortgagor  can  be  made  a  party,  and 
ther  is  no  reason  to  suppose  that  there  have  been 
subsequent  charges  or  dealings  with  the  equity  of 
redemption,  the  frame  of  transfer  employed  consists 
of  an  assignment  of  the  mortgage  debt,  with  a  con- 
veyance by  the  mortgagee  and  mortgagor  of  the 
lands,  discharged  of  the  old  mortgage,  but  subject  | 
to  a  new  proviso  for  redemption,  with  covenants  for  ! 
payment  and  title,  powers  and  provisoes,  as  in  an 
original  mortgage.     A  transfer  after  this  fashion  is, 
in  fact,  a  new  mortgage,  and  gives  the  transferee  all 
the  rights  of  an  original  mortgagee  ;  he  has  his  own 
covenants  to  sue  upon,  and  his  own  power  of  sale 
and  other  powers  to  exercise,  without  being  ham- 
pered with  any  questions  respecting  the  benefit  of 
such  covenants  and  powers  passing  to  him  as  trans- 
feree.   Where  the  mortgagor  concurs,  the  assign- 
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ment  of  the  mortgage  debt  is  of  value  only  as 
showing  the  intention  that  it  shall  be  kept  on  foot 
as  a  protection  against  any  mesne  incumbrances 
which  may  have  been  created  (i).     The  transferee, 


(h)  See  Parry  v.  Wright^  1 
Sim.  &  Stu.  369,  on  app.  5 
Rush.  142 ;  Medley  v.  Horion, 
14  Sim.  222,  228.  As  to  the 
transfer  of  a  mortgage,  for 
the  purpose  of  keeping  it  on 
foot  for  the  protection  of  a 
purchaser  of  the  mortgaged 
estate  paying  it  off  out  of  the 
purchase-money,  see  supra,  p. 
294,  note(fl).  The  case  of 
Otter  V.  Lord  Vaux,  there  re- 
ferred to,  was  affirmed  on  ap- 
peal, 6  De  G.  M.  &  G.  638. 
See  also  Chssshyre  v.  Biss^  2 
Gif.  287.  The  principle  which 
preyents  a  mortgagor  from 
acquiring  a  first  mortgage  to 
the  prejudice  of  the  second 
incumbrancer,  does  not  extend 
to  a  mortgagor  with  power  of 
leasing,  who  grants  a  lease  to 
a  trustee  for  himself;  and 
such  a  lease,  in  the  absence 
of  fraud,  is  good  against  the 
mortgagee :  Bevan  v.  Hahgood, 
1  Johns.  &  Hem.  222.  The 
rule  of  natural  justice  which 
prevents  a  person  setting  up 
an  incumbrance  of  his  own 
against  his  creditor  may  be 
thought  to  have  been  carried 


beyond  its  legitimate  scopo, 
when  it  was  applied  to  one 
who   acquires    the  equity  of 
redemption,  as  well  as  to  tk 
original  mortgagor.    See  per 
Lord  Justice  Knight  Bruce,  in 
WattS'Y.  Symes,  1  De  G.  M.  & 
G.  244.    In  Eaydm  v.  Kvrh 
patrickj  34  Beav.  645,  a  mort- 
gage was  made  by  two  persons 
one  of  whom  transferred  his 
interest  to  the  other  in  con- 
sideration of  a  second  charge 
on  the  estate ;  and  the  own^ 
of  the  equity  of  redemption 
having  afterwards  conveyed  it 
to  the  mortgagee  in  considera- 
tion of  the  mortgage  debt,  it 
was  held  that  the  mortgagee 
did  not  lose  his  priority,  or,  aJ; 
all  events,  was  entitled  to  the 
benefit  of  a  set-off  against  the 
second    incumbrancer.      The 
rule  in  question  has  no  direct 
bearing  upon  the  priority  of 
the  transferee  of  a  mortgt^, 
whose  right  to  stand  in  the 
place  of  the  transferor  as  to 
the  debt  assigned,  is  unqnes- 
tionable.      The    point    upon 
which  caution  is  necessair,  is, 
that  the  transaction  shall  not 
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who  has  his  own  covenant,  of  course  never  sues 
in  the  name  of  the  mortgagee  on  the  original 
covenant. 

If  the  mortgagor  be  dead  before  the  transfer,  the  of  transfers 
last  method  cannot  be  adopted  unless  his  heir  or  mortgagor, 
devisee  be  a  party,  as  well  as  his  personal  repre- 
sentatives. The  other  methods  can  be  used  in- 
dependently of  the  heir  or  devisee.  The  liability 
of  the  transferee  to  be  bound  by  payments  or 
settlements  of  account  behind  his  back,  renders  it 
most  desirable  for. him  that  the  heir  or  devisee  and 
personal  representatives  should  be  parties ;  and  if 
they  be  not  parties,   the  precautions   of  making 


haTC  the  character  of  a  satis- 
faction of  the  old    security, 
and  the  substitution  of  a  new 
security  proceeding  from  the 
mortgagor  himself ;  for,  if  the 
intennediate  ownership  of  the 
mortgagor  be  let  in,  the  in- 
cnmbrancer    will   be   in    no 
better  position  than  the  mort- 
gagor himself,  and  will  there- 
fore be  postponed  to  all  having 
mesne  charges.    The  transfer 
of  the  debt  is  a  convenient 
mode  of  indicating  that  its 
priority  is  to  be  kept  up ;  but 
anything  amounting  to  a  dis- 
tinct intimation  of  intention 
to  this  effect  will    be  suffi- 
cient:  see  Waits  v.  Symes^  1 
De  G.  M.  &  G.  240.    And  it 
leems  that  when  the  circum- 


stances render  it  reasonable 
to  ascribe  such  an  intention, 
and  it  is  not  inconsistent  with 
the  frame  of  the  instrument,  it 
may  be  implied,  though  not  dis- 
tinctly expressed :  Phillips  v. 
Guiteridge,  4  De  G.  &  J.  531. 
The  more  recent  cases  may  be 
thought  to  have  overruled 
MedJetj  v.  HorUm,  14  Sim.  226, 
in  which  therfe  was  a  strong 
case  for  implying  the  inten- 
tion to  keep  on  foot  the  first 
security ;  but  as  the  debt  was 
not  assigned,  nor  the  inten- 
tion to  keep  on  foot  the  se- 
curity expressly  stated,  it  was 
held  that  an  intermediate 
incumbrancer  had  acquired 
priority. 
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Of  keeping  up 
priority  of 
origiDal  debt 
and  powers 
when  a  farther 
Bnm  is 
adyanced. 


inquiry  of  them  and  giving  them  notice  must  be 
observed. 

It  frequently  happens,  that,  upon  the  transfer  of 
a  mortgage,  a  further  sum  is  advanced  by  the 
transferee  to  the  mortgagor.  In  such  a  case  the 
mortgagee  usually  gets  what  is  substantially  a  nevr 
mortgage  for  the  total  amount  of  the  old  mortgage 
debt  and  fresh  advance ;  but,  besides  assigning  the 
mortgage  debt  so  as  to  keep  up  its  priority,  it  is  some- 
times desirable  expressly  to  keep  alive  the  powers 
in  the  original  mortgage,  so  as  to  have  recourse  to 
them,  as  far  as  they  will  go,  if  it  should  be  found, 
that,  through  intermediate  dealings  with  the  equity 
of  redemption,  the  powers  for  securing  the  consoli- 
dated debt  are  not  capable  of  being  worked  satis- 
factorily. Where  there  is  only  a  single  existii]g 
mortgage,  the  transfer  and  further  charge  will  be 
comprised  in  one  instrument ;  but  in  those  more 
comprehensive  transactions,  in  which  a  number  of 
charges  are  paid  off,  and  the  aggregate  debts  (with 
or  without  a  fresh  advance)  fused  into  a  single 
consolidated  mortgage,  the  preferable  course  will 
generally  be  to  have  a  separate  transfer  of  each 
charge.  In  this  way  each  creditor  has  only  to 
peruse  a  short  deed  relating  to  his  own  charge, 
instead  of  a  complex  instrument  embracing  a  num- 
ber of  matters  with  which  he  has  no  concern ;  and 
other  practical  difficulties  connected  with  the  trans- 
mission of  the  instrument  for  execution,  when  the 
various  incumbrancers  reside  in  different  places,  are 
also  obviated. 
It  is  to  be  observed,  that  the  practice  of  taking 
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transfers  of  mortgages  by  indorsement  on  the  mort-  <<?«  by  iadorse- 
gage  deed  is  very  expedient,  and  is  always  to 
be  followed,  unless  the  residence  of  the  mortgagor 
or  mortgagee,  or  some  other  circumstance,  renders 
it  inconvenient  to  indorse  the  deed  which  is  to  be 
executed  on  the  existing  security.  For,  by  taking 
the  transfer  by  indorsement,  the  recital  of  the  mort- 
g^  is  avoided,  and  the  reference  to  the  powers 
and  covenants  is  made  most  conveniently  and  with- 
out any  occasion  for  specifically  noticing  them  in 
the  transfer.  It  is  specially  convenient,  when  seve- 
ral existing  charges  are  replaced  by  a  consolidated 
mortgage  of  the  description  above  referred  to,  that 
the  transfers  of  the  charges  should  be  indorsed  on 
the  respective  instruments  evidencing  their  creation. 

Sometimes,  in  practice,  the  power  of  sale  in  the  Power  of  sale 
mortgage  is  expressly  assigned  on  the  transfer.    But  expressij 
this  course  is  erroneous ;    for  the   power  of  sale,  *^^ 
if  properly  framed,  passes   to   the   assigns  of  the 
mortgagee  by  virtue  of  their  character  of  assigns  (c), 
and  nothing  which  the  mortgagee  can  do  can  give 
them  the  right  to  exercise  the  power,  unless  they 
take  it  by  virtue  of  the  designation  in  the  original 
mortgage.     It  is  tioie,  that,  if  the  mortgagor  be  a 
party,  he  may  give  the  transferee  the  right,  inde- 
pendently of  the   original    deed,   to   exercise   the 
power;  but  then  such  an  exercise  would  be  efiectual 
only  against  the  mortgagor  himself,  and  not  against 
any  subsequent  incumbrancers;   and  if  the  mort- 
gagor be  so  situated  as  to  be  capable  of  extending 

(e)  See  p.  621,  snpra,  and  the  cases  there  cited. 
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the  provisions  of  the  old  power  of  sale,  he  thU  be 
competent  to  give  a  new  power,  which  will  be  more 
convenient  and  effectual  (d). 

If  a  person  purchase  an  incumbrance  at  less  than 
its  nominal  amount  he  is,  nevertheless,  if  a  stranger, 
entitled  to  the  full  benefit  of  the  incumbrance ;  but 
an  agent,  trustee,  or  executor  (c),  or  the  guardian 
of  an  infant  {/),  or  the  heir  (g),  or  (as  it  seems)  a  . 
tenant  for  life  (A),  acquiring  an  incumbrance  at  an 
under-value,  must  be  deemed  to  purchase  for  the 
benefit  of  the  estate,  and  cannot  claim  more  upon 
the  incumbrance  than  he  has  paid  for  it.  A  mort- 
gagee is  not  in  this  respect  on  a  fiduciary  footing, 


(d)  When  a  mortgage  is 
transferred  with  the  concur- 
rence of  the  mortgagor,  if  a 
new  power  of  sale  is  not  given, 
the  old  power  should  be  ex- 
pressly recognised  and  con- 
firmed. In  Curling  v.  Shutlle- 
tvorihf  G  Bing.  121,  a  title 
under  a  power  of  sale,  con- 
tained in  a  mortgage,  but  not 
noticed  in  the  security  for  a 
further  advance,  was  consi- 
dered too  doubtful  to  force  on 
a  purchaser.  This  strictness 
was  discountenanced  in  Toung 
V.  BolertSy  15  Beav.  558, 
where,  however,  the  import- 
ance of  avoiding  questions  of 
this  kind,  by  the  introduction 
of  words  recognising  the  power, 
was  remarked.  As  to  the 
effect  of   a  submortgage  on 


the  power  of  sale,  see  Cnm  v. 
Nowell,  5  Jur.  N.  S.  536,  25 
L.  J.  Ch.  709,  referred  to, 
supra,  p.  691,  note  {y\ 

{e)  Morret  v.  Paske,  2  Atk. 
53.  The  same  rule  was  op* 
plied  as  against  a  solicitor's 
clerk,  who,  by  means  of  know- 
ledge acquired  by  him  while 
acting  in  that  capacity,  was 
enabled  to  purchase  a  mort- 
gage for  less  than  its  nominal 
amount:  Hobday  v.  Peters, 
28  Beav.  349, 

(/)  Powell  T.  Qlcver,  3  P. 
Wms,  251,  note. 

ig)  Morret  v.  Paske,  ubi  su- 
pra; Lancaster  v.  Evors^  10 
Beav.  154,  see  p.  166,  and 
cases  cited  in  note. 

(h)  Hill  V.  Browne,  Dm. 
426,  433. 


MOETGAGES, 


821 


but  if  he  purchase  an  incumbrance  for  less  than  the 
amount  due  on  it,  he  is  entitled  as  against  the  mort- 
gagor to  hold  the  incumbrance  for  its  full  amount  (z)  ; 
and  it  appears  that  an  heir,  who  is  also  an  incum- 
brancer in  his  own  right,  and  pays  oflf  a  charge 
prior  to  his  own,  will  be  considered  as  having 
purchased  not  as  heir,  but  as  a  creditor,  and  will 
be  entitled  to  the  fuU  amount  of  the  charge  {k). 
The  rule  cutting  down  the  purchaser  of  an  incum- 
brance, in  the  particular  cases  noticed,  to  what  he 
actually  gave  for  the  incumbrance,  has  been  some- 
times laid  down  as  if  it  only  applied  as  between  him 
and  a  subsequent  incumbrancer,  but  it  holds  equally 
for  the  benefit  of  the  estate  (l). 
If  there  be  an  arrear  of  interest  due  on  a  mort-  ab  to  convert- 

log  iotorest 

gage,  and  an  assignment  be  made  of  the  mortgage  into  principal. 


(t)  Per  Turner,  L.  J.,  in 
Shaw  y.  Bimny,  2  De  G.  J.  & 
8. 472 ;  per  Wiffram,  V.  C,  in 
Dobmi  7.  Land,  8  Hare,  220, 
died  by  V.  C.  Wood,  in  Kirk- 
fcood  T.  Thompson,  2  Hem.  & 
Mil.  401.  The  passages  cited 
refer  particularly  to  the  case 
of  a  subsequent  mortgagee 
baying  in  a  prior  mortgage ; 
but  the  principle  must  be 
the  same  when  the  first  mort- 
gagee buys  in  a  subsequent 
mortgage. 

(i)  Darcy  v.  Hall,  1  Vem. 
49 ;  and  see  Davis  v.  Barreitj 
14  Beav.  542.  In  Kirhwood 
V.  Thompson,  2  Hem.  &  Mil. 
400,  Vice-Chancellor  Wood  is 


reported  to  have  said,  that  the 
rule  that  a  trustee  or  an  heir 
or  an  executor  cannot  buy  in 
a  debt  at  an  undervalue  and 
charge  the  ftiU  amount,  does 
not  apply  when  the  trustee  is 
also  an  incumbrancer. 

(/)  In  Macrae  v.  Ooodman, 
5  Moo.  P.  0.  C.  317 ;  S.  G.  10 
Jur.  555,  on  appeal  from  British 
Guiana — in  which  it  was  con- 
tended, that,  either  according 
to  Roman  or  to  Dutch  law, 
the  lex  Anastasiana,  making 
the  purchaser  of  a  debt  a  cre- 
ditor for  the  price  only,  was 
in  force  in  the  colony — it  was 
the  opinion  of  the  Judicial 
Committee,  fhat  this  rule,  or 
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without  the  concurrence  of  the  mortgagor,  the 
interest  will  not  be  converted  into  principal;  but 
when  the  assignment  is  with  the  concurrence  of 
the  mortgagor,  the  interest  will,  as  against  him,  be 
converted  into  principal  {m) ;  though  of  course,  even 

Iiwith  the  mortgagor's  concurrence,  interest  cannot 
Joe  converted  into  principal  as  against  intermediate 
[incumbrancers  (w),  nor,  as  against  such  incum- 
brancers, can  the  rate  of  interest  be  increijsed. 
Costs  and  expenses,  on  which  the  original  mort^ 
gagee  would  have  been  entitled  to  claim  interest, 
would,  no  doubt,  be  treated  as  principal  in, favour  of 
the  assignee  of  the  mortgage  (o),  Wlien  the  interest 
of  a  mortgage  is  regularly  paid,  and  the  mortgagor 
has  not  been  called  on  to  discharge  the  principal, 
the  costs  of  a  transfer  made  without  his  concurrence 
are  not  chargeable  against  him  (p). 

Not  only  are  the  mortgagee  and  assignee  in- 
capable of  settling  the  account  without  the  con- 
currence of  the  mortgagor,  so  that  the  assignee 
necessarily  takes  subject  to  all  the  equities  between 
mortgagor  and  mortgagee,  but,  by  a  further  refine- 
ment of  equity,  the  mortgagee  in  possession  being 
regarded,  in  some  measure,  in  the  light  of  a  trustee, 
it  is  said  that  if  he  transfer  his  security  and  deliver 


any  rule  analogous  to  it,  can- 
not be  applied  to  cases  free 
from  any  taint  of  unfairness, 
consistently  with  the  ordinary 
principles  which  regulate  the 
administration  of  justice. 

{m)  Ashmhurat  v.   JameSy 
8  Atk.  271 ;  and  see  MaWmus 


V.  WaUwyn,  4  Ves.  118,  128. 

(n)  Dighy  v.  Oraggs^  Amb. 
C22 ;  S.C.2  Eden,  200. 

{o)  Coote  on  Mortgages,  Srd 
edit,  p.  303,  and  references  in 
notes  (h)  and  («). 

{p)  Li  re SadcUffey  22Bea.\. 
201. 
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possession  without  the  assent  of  the  mortgagor,  he 
will  be  held  accountable  for  the  profits  accruing 
subsequently  to  th6  assignment  (q).  In  a  case  (r), 
in  which  the  question  arose  whether  the  transfer  of  R«nt  in  aircar 

'*'  ^  does  not  pass  by 

a  mortgage  passed  rent  in  arrear,  so  as  to  enable  the  transfer, 
transferee  entering  into  possession  to  require  the 
tenant  to  pay  the  rent  to  him,  it  was  held  that  the 
rent  in  arrear  did  not  pass  (.«?), 


{q)  1  Eq.  Ca.  Abr.  328,  pi. 
2.  It  is  not  wonderfol  that 
authority  npon  this  point 
should  be  scanty;  for,  from 
tlie  ineligible  position  of  a 
mortgagee  in  possession,  few 
eonld  he  found  to  take  a  trans- 
fer of  such  a  mortgage,  even 
with  the  mortgagor's  concur- 
rence ;  and  when  to  this  there 
is  added  the  difficulty  of  stating 
the  account,  bo  as,  even  ap- 
proximatelj,  to  satisfy  an  in- 
tended transferee  of  its  accu- 
racy as  between  mortgagor 
aod  mortgagee,  it  must  be 
almost  impossible  for  the 
mortgagee  in  possession  to 
effect  a  transfer  without  the 
mortgagor's  concurrence. 

(r)  Salman  t.  VeaUy  3  Macn. 
&  Cord.  344. 

*  {9)  The  enactments  relative 
to  the  stamps  npon  transfers  of 
mortgages  have  given  rise  to 
much  difficulty  and  litigation. 
Under  55  Geo.  3,  c.  184, 
transfers    of    mortgages,    to 


which  the  person  entitled  to 
the  right  of  redemption  was 
not  a  party,  or  to  which  the 
original  mortgagor  continuing 
entitled  to  the  right  of  re- 
demption was  a  party,  provided 
no  further  sum  were  added  to 
the  sum  secured,  were  sub- 
jected to  a  duty  of  1/.  15«. ; 
and,  in  other  cases,  the  trans- 
fer of  a  mortgage  was  sub- 
jected to  the  same  duty  as  an 
original  mortgage.  Transfers 
of  mortgages,  when  chargeable 
with  the  ad  valorem  duty  as 
mortgages,  were  within  the 
operation  of  the  provision  al- 
ready referred  to  (p.  807  supra), 
that  where  an  instrument  so 
charged  should  be  contained 
in  the  same  deed  with  other 
matter  not  incident  thereto, 
the  deed  should  be  charged  *  Stamps  apon 
with  the  same  duties  as  would  ^^J^."' 
have  been  separately  chargeable 
had  there  been  separate  deeds. 
The  duties  granted  by  the 
Act  of  Geo.  3,  upon  transfers 
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of  mortgages,  were  repealed 
by  3  Geo.  4,  c.  117,  which 
enacted  (s.  2),  that,  upon  the 
transfer  of  a  mortgage,  without 
a  farther  advance,  there  should 
be  paid  a  duty  of  IZ.  15«. ;  and 
that,  if  there  were  a  further 
advance,  the  ad  valorem  duty 
should  be  charged  only  in 
I'espect  of  such  further  ad- 
vance. 

Upon  this  Act  it  was  held, 
that,  where  a  mortgage  is 
transferred  with  a  further  ad- 
vance, the  ad  valorem  duty  on 
the  further  advance  is  alone 
payable,  and  not  the  1/.  lbs. 
duty  in  respect  of  the  transfer 
as  well  (Doe  v.  Ghrey,  3  Ad.  & 
El.  89).  In  the  case  in  which 
this  was  decided,  there  was 
the  transfer  of  a  mortgage  for 
a  term,  a  conveyance  of  the 
fee,  and  an  additional  advance ; 
and  the  instrument  had  thus 
the  double  character  of  a 
transfer  with  a  fresh  advance, 
and  of  a  deed  of  additional 
security  for  a  sum  already  se- 
cured on  mortgage  and  a  fur- 
ther advance,  and  in  each 
character  would  have  been 
chargeable  with  ad  valoretn 
duty  on  the  farther  advance. 
In  this  state  of  circumstances. 


it  was  held  that  one  ad  va- 
lorem duty  only  was  required. 
The  deed  was  so  stamped  as 
to  render  it  (as  was  remarked 
by  the  Court)  immaterial  to  in- 
quire whether  a  oommon  deed 
stamp  also  was  necessary. 

It  was  afterwards  held,  that, 
where  there  was  a  transfer,  a 
further  advance,   and  a  con- 
veyence  of  other  property  as 
security    for    the    aggregate 
debt,   a  common  deed  stamp 
was    payable    as  well  as  ad 
valorem  duty  on  the  further 
advance:   the  ground  of  the 
decision  being  that,  as  a  deed 
of  further  security,  the  instru- 
ment was,  by  the  language  of 
the  Stamp  Act  exempted  from 
ad  valorem  duty  only,  and  not 
from  any  other  duty  to  which 
the  same  might  be  liable ;  and 
that  the  conveyance  of  further 
property,  being  contained  in 
the  same  deed  as  the  transfer 
but  not  being  incident  thereto, 
was  separately  chargeable  with 
a  deed  stamp,  as  if  it  had  been 
contained  in  a  separate  instru- 
ment (Lant  V,  Peace,  8  Ad.  & 
El.  248) ;  and  a  similar  view 
was  taken  in  cases  where  there 
was  no  addition  to  the  subject- 
matter  of   the    security,  but 
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off,  this  is  not,  generally  speaking,  tlie  case  at  law. 
The  mortgagee  is  in  a  very  different  situation  from 


merely  an  enlargement  of  the 
mortgagee's  remedies:  in  one 
instance,  by  giving  him  a 
power  of  sale  {Hurnberstan  v. 
Janes,  IS  M.  &  W.  763) ;  and, 
in  another  instance,  by  the 
covenant  of  persons  not  liable 
under  the  original  mortgage 
{Dob  v.  Guiieridge,  11  Q.  B. 
409).  It  will  be  observed, 
that  the  question  could  not 
hare  arisen  in  any  of  these 
cases  previously  to  the  passing 
of  3  Geo.  4,  c.  117 — as,  but  for 
that  Act,  the  transfer  being,  in 
each  instance,  accompanied  by 
a  farther  charge,  duty  would 
have  been  payable  as  on  a 
mortgage  for  the  aggregate 
amount.  Whether  the  cases 
in  favour  of  a  deed  stamp 
heing  required  were  rightly 
decided,  is  open  to  much 
doubt.  They  vrill  be  found 
folly  stated,  and  ably  com- 
mented upon,  in  Sweet's  Jarm. 
Supp.  to  Purchase  Deeds,  pp. 
142—149. 

•  The  Act  of  13  &  14  Vict, 
c.  97,  applied  a  legislative  re- 
medy to  these  difficulties,  by 
enacting  (s.  9),  retrospectively 
as  well  88  prospectively,  to  the 
effect,  that  no  transfer  of  a 
mortgage  should,  by  reason  of 


its  containing,  either  by  the 
mortgagor,  or  by  any  person 
entitled  to  the  property  mort- 
gi^ed  by  descent,  devise,  or 
bequest  from  such  mortgagor, 
any  farther  or  additional  se- 
curity, or  new  covenant,  pro- 
viso, power,  stipulation,  or 
agreement,  be  liable  to  any 
further  duty  (except  progres- 
sive duty)  than,  where  no  fur- 
ther sum  was  added  to  the  sum 
secured,  a  duty  of  1/.  15«. ; 
and  where  a  further  sum  was 
added  to  the  sum  secured,  the 
same  duty  as  on  a  mortgage 
for  such  further  sum.  In  the 
schedule  (which  applied  only 
to  instruments  executed  after 
the  lOth  of  October,  1850),  the 
duties  imposed  on  transfers  of 
mortgages  were  the  following : 
where  no  ftirther  sum  was 
added  to  the  sum  secured,  the 
same  duty  as  on  a  mortgage 
for  the  sum  secured,  when 
not  exceeding  1,400Z.,  and 
when  exceeding  that  limit,  a 
duty  of  1?.  15«.;  and  where  a  •  ProriBions  of 
further  sum  was  added  to  the  ^  97 
sum  secured,  the  same  duty  as 
on  a  mortgage  for  such  ftirther 
sum  only.  It  was  further  pro- 
vided that  no  such  deed  should 
be  chargeable  with  any  further 
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Daty  under 
28  &  29  Ylci 
c.  96. 


duty,  except  progressive  duty, 
by  reason  of  its  containing 
any  further  security  or  new 
corenant,  proviso,  power,  sti- 
pulation, or  agreement  (this 
provision  in  the  schedule  being 
general,  and  not,  like  that  in 
8.  9,  restricted  to  securities, 
&c.,  by  the  mortgagor  or  per- 
sons entitled  to  the  property 
mortgaged  by  descent,  devise, 
or  bequest  from  the  mort- 
gagor). It  will  be  observed, 
that  the  clause  in  the  body  of 
the  Act,  s.  9,  purported  only 
to  fix  a  limit  to  the  duty  pay- 
able; while  the  schedule,  as 
to  instruments  executed  after 
the  10th  of  October,  1850, 
actually  fixed  the  duty.  By 
the  Act  of  28  &  29  Vict.  c. 
96,  s.  17,  it  is  enacted  that 
in  lieu  of  the  duties  imposed 
on  transfers  by  the  Act  of 
13  &  14  Vict.,  there  shall  be 
payable  for  every  lOOZ.,  or 
fractional  part  of  100/.  of  the 
sum  already  secured,  the  duty 
of  sixpence,  and  if  any  further 
sum  is  added  to  the  sum  se- 
cured, the  same  duty  as  on  a 
mortgage  for  such  further  sum. 
The  effect  of  this  enactment  is 
merely  to  substitute  bh  ad  va- 
lorem for  the  limited  duty  on 


the  sum  already  secured.  The 
operation  of  the  schedide  to 
the  Act  of  13  &  14  Vict,  in 
obviating  questions  connected 
with  the  frame  of  the  secmitv 
is  retained;  and  under  tlie 
joint  operation  of  that  and  the 
recent  Act,  it  does  not  appear 
that  any  difficulty  is  likely  to 
arise  with  regard  to  the  stamps 
upon  transfers  executed  after 
the  10th  of  October,  1850. 
As  to  the  difficulties  which 
may  arise  upon  instrumente 
wliich,  from  the  additional 
security  not  proceeding  from 
any  of  the  class  of  persons 
specified  in  the  9th  section  of 
the  Act  of  13  &  14  Vict,  are 
not  within  the  operation  of 
that  section,  and  from  their 
being  executed  before  the  11th 
of  October,  1850,  are  not 
within  the  operation  of  the 
schedule  to  the  Act,  see  Sweet's 
Jarm.  Supp.,  p.  150. 

The  duties  on  transfers  of 
bonds  are  now  regulated  by 
30  &  31  Vict.  c.  90,  s.  23,  im- 
posing an  ad  valorem  duty  of 
sixpence  per  cent.,  but  not 
exceeding  the  fixed  maximum 
duty  when  the  bond  is  charged 
with  the  fixed  maximum  duty 
of  1?.  or  11, 15«. 
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the  absolute  title  at  law ;  and  the  legal  estate  cannot 
be  revested  in  the  mortgagor,  otherwise  than  by  the 
execution  of  a  reconveyance,  which,  by  the  terms  of 
the  mortgage  deed,  he  has  a  right  to  require  at  his 
own  expense  upon  the  discharge  of  the  mortgage, 
and  to  which  he  would,  no  doubt,  be  equally  entitled 
in  the  absence  of  stipulation  (f). 


827 


(0  As  to  the  frame  of  the 
proYiso  for  redemption  with 
reference  to  reconveyance,  see 
pp.  577—578,  supra.  The  ne- 
cesfflty  of  a  reconveyance  for 
reresting  the  estate  is  regarded 
as  a  burden  imposed  on  the 
mortgagor  by  the  technical 
rules  of  law,  and  from  which 
it  is  desirable  that  he  should 
be  relieved.  With  regard  to 
the  mode  of  revesting  the 
estate  free  fit)m  the  mortgage, 
it  has  been  considered  that 
there  would  have  been  nothing 
inconsistent  with  principle,  had 
the  charge  of  a  gross  sum, 
unconnected  with  any  actnal 
ffitate,  been  recognised  as 
having  an  existence  at  com- 
mon law,  and  as  capable  of 
separation  from,  and  reunion 
with,  the  legal  inheritance, 
like  a  rent-charge;  that  to 
snch  a  legal  charge  might 
have  been  annexed  a  com- 
mon law  power  of  sale,  such 
as  is  given  by  a  devise  that 


executors  shall  sell  the  estate ; 
and  that,  had  this  view  been 
taken,  the  charge,  with  its  in- 
cidents, would  naturally  have 
dropped,  npon  payment  of  the 
debt  which  it  wto  intended 
to  secure.  The  writer  sub- 
mits to  the  consideration  of 
the  profession  this  snggestion, 
which  comes  from  much  higher 
authority  than  his  own,  and 
which  may  be  thought  to  bear 
prospectively  upon  the  ques- 
tion of  legislating  for  the  re- 
lief of  the  mortgagor  in  this 
particular,  as  well  as  retro- 
spectively on  what  might  have 
been  the  consequences  had  the 
frame  of  the  common  law  been 
other  than  it  is.  A  judgment 
debt  appears  to  have  some 
analogy  to  a  charge  operating 
at  common  law,  but  not  an- 
nexed to  any  estate.  Under 
18  &  14  Vict.  c.  29  (abeady 
referred  to,  see  p.  767,  supra), 
a  statutory  effect  is  given  in 
Ireland  to  a  registered  affi- 
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Beoonyeyanee 
shoald  be  made 
by  indorae- 
ment. 


Whenever  circumstances  will  permit,  a  reconvey- 
ance should  be  made  by  indorsement ;  not  only  for 
the  sake  of  brevity,  but  in  order  that  when  the 
mortgage  deed  is  produced,  it  shall  necessarily  l)ear 
with  it  the  evidence  of  the  reconveyance  ;  for  other- 
wise the  reconveyance  may  be  lost,  and  great  diffi- 
culty may  be  foxmd  in  proving  that  it  was  ever 
executed,  or  even  that  the  mortgage  debt  has  been 
paid  (u).  A  reconveyance  by  an  independent  deed  is 
usually  made  either  when  it  is  inconvenient  to  send 
the  mortgage  deed  to  the  paities  who  are  to  execute 
the  reconveyance,  or  when,  from  the  numerous 
dealings  which  have  been  had  with  the  mortgage 


davit,  that  a  judgment  debtor 
has  lands  to  be  specified  by 
certain  particulars.  Such  an 
affidavit  is  to  transfer  to  the 
creditor  all  the  estate  of  the 
debtor  in  the  specified  lands, 
subject  to  redemption  on  pay- 
ment of  the  money  owing  on 
the  judgment ;  and  the  creditor 
is  to  have  the  same  rights  and 
remedies,  as  if  the  debtor  had 
by  a  registered  deed,  conveyed 
to  him  so  subject  to  redemp- 
tion (s.  7).  The  Act  also  pro- 
vided (s.  9),  that  upon  lodging 
in  the  Registry  Office  a  certi- 
ficateof  the  entry  of  satisfaction 
on  the  judgment,  a  memoran- 
dum of  satisfaction  should  be 
subscribed  to  the  entry  of  the 
registered  affidavit ;  but  as  no 
provision  was  made  for  revest- 


ing the  legal  estate,  it  was 
considered  that  it  remained 
outstanding  in  the  creditor 
until  reconveyance.  In  order 
to  meet  this,  it  was  enacted 
by  21  &  22  Vict.  c.  105,  s.  5, 
that  upon  subscription  of  the 
memorandum  of  satisfaction 
to  the  entry  of  the  registered 
affidavit,  such  registration 
should  be  annulled,  and  the 
legal  estate  affected  thereby 
should,  without  reconveyance, 
be  revested  as  if  there  had 
been  no  registration. 

(u)  As  to  the  drcumstances 
under  which  the  satisfaction 
of  the  mortgage  debt  and  re- 
conveyance of  the  legal  estate 
will  be  presumed,  see  ante, 
vol.  i.  p.  629,  note  (/). 
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or  the  equity  of  redemption,  the  reconveyance 
is  of  a  length  unsuitable  for  indorsemQnt.  As  the 
execution  of  the  reconveyance  is  the  natural  and 
necessary  consequence  of  the  mortgage  debt  being 
discharged,  it  should  not,  when  indorsed,  and  when 
there  have  been  no  intermediate  dealings  with  the 
title,  contain  any  recitals,  but  should  merely  re- 
convey  the  estate  in  consideration  of  the  money. 

A  person  who  redeems  may,  in  all  cases,  even  of  keeping  up 
though  absolutely  entitled  to  the  equity  of  redemp-  redemption  L 
tion,  keep  up  the  sum  paid  as  a  charge  upon  the  the  ^te^^ 
estate  ; — and  if  he  has  a  limited  interest,  as  if  he  is 
tenant  for  life,  he  will,  unless  a  contrary  intention 
is  expressed,  'or  can  be  inferred,  be  presumed  to  keep 
up  the  charge  for  his  own  benefit ;  though  if  his 
interest  is  that  of  tenant  in  tail  in  possession,  or 
owner  of  the  fee,  the  presumption  will  be.  the  other 
way,  and  payment  will  be  considered  to  have  been 
made  in  favour  of  the  estate,  in  the  absence  of  de- 
monstration of  a  contrary  intention  (x).  When  the 
charge  is  kept  up,  the  redemption  and  reconveyance 
of  a  mortgage  approximate  in  their  character  and 
consequences  to  a  transfer  of  the  mortgage.  Though, 
however,  a  particular  transaction  may  partake  of 
the  nature  of  both,  and  it  may  be  difficult  to  deter- 
mine to  which  of  the  two  classes  it  more  properly 
belongs,  transfer  and  redemption  are  perfectly  dis- 
tinct things,  the  former  being   always  the  conse- 


(x)  See  Spence,  Equit.  Jur.     Stein,  21  Beav.  5,  8;   Pitt  v. 
voL  2,  pp.  344,  345,  and  cases     Pitt,  22  Beav.  294. 
cited  in  the  notes ;  Jameson  v. 
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quence  of  contract,  <and  the  latter  being  the 
obligation  imposed  on  the  mortgagee  by  the  nature 
of  his  security.  Hence  a  mortgagee  may  refuse  to 
convey  the  mortgaged  premises  to  any  one  who  is 
to  become  by  that  conveyance  mortgagee  or  assignee 
of  the  mortgage  (because  no  mortgagee  can  be  com- 
pelled to  place  another  person  in  his  stead  as  mort- 
gagee), and  may  refuse  to  reconvey,  imless  the 
persons  entitled  come  to  demand  the  reconveyance 
{(/) ;  and  a  mortgagor  has  no  right  to  require  the 
mortgagee  to  assign  the  mortgage  debt  when  he  is 
paid  ofl* ;  all  that  can  be  required  is  the  reconvey- 
ance of  the  mortgaged  estate  (2).  As  between 
tenant  for  life  and  remainderman,  the  right  to 
rcMlcem  is  on  rather  a  peculiar  footing.  The  tenant 
for  life  has  the  first  right  to  redeem  (a) ;  and  if  he 
does  so,  he  cannot  be  redeemed  nor  can  he  fore- 
close during  the  continuance  of  the  life,  though 
his  representatives  may  foreclose  after  his  death  (t). 
Whether  tenant    Whether  upou  redemption  by  a  tenant  for  life  he 

for  life  redeem-  ,  ,  i       i       i 

ing  iB  entitled  to   has  a  nght  to  rcquirc  a  conveyance  of  the  legal 

reconTeyaooe  of 

legal  estate.        cstatc,  is  a  point  on  which  the  authorities  are  at 

( y)  Per  Lord  Eldon,  C,  in  assign    the    debt :    SmWi  v. 

James   y.    Btou,    3    Swanst.  Grmiy  1  Col.  555, 563. 

241.  (a)  Per    Wood,    V.  C,   in 

(2)  Dunstan  y.  Pafierson,  2  Wicks  v.  Scrivens,  1  Johns.  & 

Phil.  345,  referred  to  p.  295,  Hera.  219,  referring  to  Ravald 

supra.     It  seems  that  a  first  y.  Rtisselly  You.  19. 

mortgagee   ought   to    accept  (b)  See  1  Johns.  &  Hem. 

payment  from  a  second  mort-  220 ;  per  KindersUy,  V.  C,  in 

gagee,  and  convey  the  estate  RUsy  v.  Croydon,  2  Drew.  & 

without  a  judicial  proceeding,  Sm.  295 — 296. 
though  he  is  not  bound  to 
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variance.  In  Aynsley  v.  Reed  (c),  where  the  suit 
was  for  redemption,  and  was  instituted  by  one  of 
several  successive  tenants  for  life,  the  decree  was, 
that,  upon  payment  by  any  of  the  tenants  for  life, 
the  mortgagee  was  to  reconvey  to  the  person  re- 
deeming or  as  he  should  direct,  and  that  the  equity 
of  redemption  of  the  mortgaged  premises  should, 
in  the  hands  of  such  person,  be  subject  to  the  trusts 
of  the  wiU  whereby  the  estate  was  settled.  In 
Wicks  V.  Scriveiis  {d),  the  equitable  tenant  for 
life  was  held  entitled  to  redeem  the  mortgage,  and 
to  have  a  reconveyance  as  in  Aynsley  v.  Reed 
under  which  he  would  hold  the  equity  of  redemp- 
tion subject  to  the  trusts  of  the  settlement.  It  was 
said  that  the  tenant  for  life  had  a  perfect  right  to 
require  the  legal  fee  to  be  conveyed  to  him — that 
the  parties  resisted  the  conveyance  of  the  legal 
estate  where  the  only  thing  they  could  have  any 
reason  to  ask  was  that  there  should  be  a  declaration 
of  trust ;  and  on  this  ground  the  mortgagees  were 

{e)  I    Dick.   259 ;    Seton's  at-law  was  a  lunatic,  an  order 

Decrees,  2nd  edit.,  p.  166.  was  made  vesting   the  legal 

{d)  1  Johns.  &  Hem.  215.  estate  in  the  person  who  made 
The  mortgage  was  in  the  form  the  payment,  subject  to  the 
of  a  trust  for  sale ;  but  this  equity  of  redemption  subsist- 
was  considered  unimportant  ingin  favour  of  the  other  per- 
with  reference  to  the  right  to  sons  beneficially  interested ; 
redeem.  In  JRe  Jones^  2  De  but  such  a  vesting  order  ap- 
0.  F.  &  J.  554,  npon  payment  pears  to  be  on  a  different 
of  mortgage  money  by  one  of  footing  from  a  decree  for  re- 
several  equitable  tenants  for  demption,  and  the  form  of  the 
life  to  the  executor  of  a  de-  order  was  not  under  discus- 
ceased  mortgagee  whose  heir-  sion. 
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refused  their  costs  of  suit  (e).  On  the  other  hand, 
in  Colyer  v.  Colyer  (/),  it  was  not  only  held  that 
a  petition  by  the  tenant  for  life  for  a  transfer  of  the 
mortgage  had  been  rightly  dismissed,  as  in  the 
absence  of  contract  the  mortgagor  cannot  compel 
the  mortgagee  to  transfer,  but  on  the  question  of 
the  form  of  decree  for  redemption,  it  was  said  that 
a  reconveyance  must  be  directed  to  the  limitations 
of  the  wiQ.  In  Dale  v.  Taylor  {g)  the  suit  was  by 
a  remainderman  against  the  mortgagee  and  tenant 
by  the  curtesy ;  and  it  was  decreed  that  upon 
payment  the  n^ortgagee  should  convey  to  the  tenant 
by  the  curtesy  for  his  life,  subject  to  the  payment 
to  the  plaintiff  of  interest  on  the  mortgage  money, 
with  remainder  to  the  plaintiff  and  his  heirs  or  as 
he  should  direct  (h). 


(e)  The  draft  reconveyance 
tendered  to  the  mortgagees  for 
execution  contained  an  as- 
signment of  the  mortgage  debt. 
This  was  referred  to  in  the 
judgment  as  raising  the  ques- 
tion commented  on  in  Smith 
V.  Green  (supra,  p.  830,  note 
{z)).  But  the  Vice-Chancellor 
(considered  that  he  must  look 
for  the  origin  of  the  con- 
test, which  was  the  attempt 
on  the  part  of  the  mortgagees 
to  say,  "We  must  keep  our 
mortgage  at  5  per  cent.,  and 
if  we  cannot  do  that,  we  will 
give  the  trustees  the  benefit 
of  it.'' 


(/)  Lords  Justices,  11  W.R. 
1051. 

ig)  M.  R.  1773;  Setotfs 
Decrees,  3rd  ed.,  p.  475. 

{h)  It  would  appear  from 
the  modem  authorities  that 
the  insertion  of  these  words 
could  not  be  insisted  on.  It 
may,  perhaps,  be  contended 
that  a  proviso  for  redemption  in 
the  common  form  stipulating 
for  a  reconveyance  to  the 
mortgagor,  his  heirs  or  as- 
signs, or  as  he  or  they  shall 
direct,  implies  a  special  con- 
tract enabling  the  party  who 
redeems  to  dictate  the  form 
of  the  reconveyance.    Qnes- 
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In  a  case  in  which  payment  of  the  mortgage  Lien  when 

^  '^  ,    ^^^      mortgage  debt 

debt  was  made  by  a    cheque    and  two  bills   of  ia  i»id  by  buis 

.  of  ezchftDge. 

exchange,  a  receipt  for  the  money  was  given, 
and  the  deeds  were  delivered  to  the  mortgagor, 
but  no  reconveyance  was  executed ;  and,  the 
cheque  having  been  paid,  but  the  bills  being  dis- 
honoured, the  Court  held  that  the  mortgagee  was 
entitled  to  a  decree  for  the  restoration  of  the  deeds 
and  for  foreclosure.  Tlie  case  was  considered  to 
be  within  the  principles  applying  to  a  vendor  who 
takes  a  bill  of  exchange,  and  signs  a  receipt  and 


tions  as  to  the  form  of  re- 
conYcyance  do  not  often  arise 
in  practice,  as  a  transfer  is 
usually  taken  when  the  charge 
is  intended  to  be  kept   up; 
and  when,   on  the  contrary, 
the  charge  is  intended  to  drop, 
the  reconveyance  is  taken  so 
as  to  clothe  the  title  to  the 
eqaity  of  redemption  with  the 
legal  estate ;  but  sometimes — 
chiefly  when  there  is  an  under- 
standing   between  the  mort- 
gagees and  some  of  the  parties 
interested  in  the  equity  of  re- 
demption, inducing  them  to 
combine  against  the  mortgage 
getting   into   the    hands    of 
strangers — the  strict  right  of 
objecting  to  make  a  transfer 
is  insisted  on. 

In  the  case  of  Chappell  y. 
Ae«,  1  De  G.  M.  &  G.  393, 
there  is  some  obscurity  in  the 


judgment  as  reported;  but 
the  peculiar  form  of  the  de- 
cree, which  directed  that  if 
the  plaintiff,  the  assignee  of 
an  insolvent  tenant  for  life, 
should  redeem,  the  estates 
should  be  reconveyed  to  the 
uses  of  the  settlement,  appears 
to  be  attributable  to  the  cir- 
cumstance that  the  tenant  for 
life  was  under  an  equitable 
obligation  to  exonerate  the 
estates.  As  to  the  proper  de- 
cree in  a  suit  for  a  redemp- 
tion against  a  mortgagee  and 
submortgagee,  see  Lysaght  v. 
WestmacotU  33  Beav.  417; 
and  see  further,  as  to  redemp- 
tion and  reconveyance  when 
the  equity  of  redemption  is  in 
settlement,  Fisher's  Mort- 
gages, p.  618,  and  the  cases 
there  cited;  Seton's  Decrees, 
3rd  ed.,  p.  477. 
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Right  to  deed 
aaagniDg  seTe* 
rol  mort- 
gaget,  upou 
redemption  of 
une  of  ibe 
mortgageB. 


Bight  upon 
redemption  to 
deed  containing 
tnuQifer  of 
mortgage  and 
other  matter. 


Covenant  for 
production 


conveys  as  upon  pa3anent  in  cash,  but,  neverthe- 
less, retains  a  lien  for  the  money  in  the  event  of 
the  bill  being  dishonoured ;  and  it  was  intimated 
that  if  a  reconveyance  had  actually  taken  place,  it 
would  have  made  no  difference  (t). 

Where  three  mortgages  on  the  estates  of  distinct 
mortgagors  were  devised  in  trust  by  the  mortgagee, 
and  his  devisees  by  one  deed,  settled  in  the  Master's 
office  in  a  suit  relating  to  the  trust,  transferred  all 
the  mortgages  to  new  trustees,  it  waa  held  upon  the 
application  of  one  of  the  mortgagors  to  be  at  libert)^ 
to  redeem  his  mortgage,  and  for  reconveyance  and 
delivery  to  him  of  the  deed  of  transfer,  that  he  was 
entitled  to  have  the  deed,  upon  his  consenting  to 
execute,  at  the  expense  of  the  mortgagee's  estate,  a 
covenant  for  its  production  (k).  So  where  mort- 
gagees declared  trusts  of  the  mortgage  monies  and 
transferred  the  mortgages  by  the  same  deeds,  the 
mortgagor  was  held  entitled  upon  redemption  to 
have  the  deeds  delivered  to  him,  and,  as  to  one  of 
them,  a  marriage  settlement,  which  was  retained 
with  his  consent,  it  was  ordered  that  the  trustees 
should,  at  their  own  expense,  covenant  for  its 
production,  and  furnish  attested  copies  (Z).  A 
mortgagee  being  decreed  to  reconvey  part  of  the 


(t)  Teed  v.  Carrutliers,  2 
Yon.  &  Col.,  C.  C,  31. 

{k)  Capper  v.  Terringtofi,  1 
Col.  103. 

(/)  Doheon  v.  Land^  4  De 
G.  &  Sm.  575,  581.  Stress 
was  laid  by  Lord  Cranworthy 


L.  J.,  on  the  terms  of  the 
decree,  which  was  in  the  com- 
mon form,  directing  the  de- 
livery npon  redemption  of  all 
deeds,  &c.,  in  the  mortgagee's 
custody  relating  to  the  pre- 
mises. 
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mortgaged    estate,   and    being   entitled    to    retain  whenmort- 

gagee  retaiiis 

the   deeds,   it  was    held    that    the  reconveyance  part  of  the 

should  contain  a  covenant  for  production  of  the  deeds, 
deeds  (m). 

It  frequently  occurs  in  practice  that  a  mortffagor  As  to  power  of 

.    ^  -^        .  ^  *=^^°        tmstees  to  re- 

is  desirous  of  having  part  of  the  mortgaged  estate  lease  part  of 

11  11  1  .  1   .  mortgaged 

released,  and  that  the  mortgage  is  vested  in  trustees,  estate, 
who  are  willing  to  comply  if  satisfied  that,  in  their 
fiduciary  position,  they   are   at  liberty  to  do   so. 
When  the  trust  is  disclosed,  the  further  question 
arises  whether  they  can  effectually  release  as  against 
their  cestui  que  trusts.      Sometimes  they  are  re- 
quested to  concur  in  a  sale  of  part  of  the  estate  free 
from  the  mortgage,  upon   the  terms  of  receiving 
all  or  part  of  the  proceeds   in   reduction  of  the 
mortgage  debt.      According  to  the  writer's  belief 
the  prevailing  opinion  of  conveyancers  is,  that  where 
there  is  a  power  for  the  trustees  to  vary  securities, 
the  release  of  part  of  the  mortgaged  estate  will  be 
regarded  as  equivalent  to  payment  of  the  mortgage 
money,  and  reinvestment  on  the  security  of  the  re- 
mainder of  the  estate  ;  and  that  they  will  be  acting 
consistently  with  their  duty,  and  their  release  and 
reconveyance  will  be  effectual,  if  that  part  of  the 
estate  which    is    retained  would    have  formed   a 
proper  security  upon  the  original  advance  of  the 
mortgage  money.     The  convenience  of  dealing  with 
mortgaged  property  seems  to  require  that  a  further 

(»»)  Tates7.Phmib,2Smd,.     stances  under  which  the  de- 

&  Git  174.    See  the  opinion     cree  was  made  do  not  fully 

of  Mr.  Hayes,  on  ii?hich  the     appear  in  the  report. 

Court  acted.     The  circum- 

TOL.  n.  8  I 
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latitude  should  be  allowed,  and  that  a  purchaser, 
for  valuable  consideration,  of  property  which  has 
passed  through  the  process  of  a  release  by  fiduciary 
mortgagees,  should  be  at  liberty  to  rely  upon  their 
statement,  whether  made  in  the  release  or  other- 
wise, that  they  have  satisfied  themselves  that  the 
remainder  of  the  estate  is  a  sufficient  security  for 
the  mortgage  debt ;  and  should  not  be  bound  to 
inquire,  or  affected  with  notice,  though  the  trustees 
may  not,  in  fact,  have  performed  their  duty  in  this 
respect ;  but  until  the  point  is  actually  decided,  it 
would  probably  be  unsafe  to  assiune  that  such  is 
the  doctrine  of  equity.  There  will  rarely  be  any 
practical  difficulty  if  fiduciary  mortgagees  releasing 
part  of  the  mortgaged  estate  take  proper  precau- 
tions (as  for  their  own  sakes  they  always  should  do) 
for  ascertaining  that  the  remainder  i&  a  sufficient 
security,  and  for  pi-eserving  e^ddenoe  that  they  have 
done  so.  The  ordinary  rule  is,  that  upon  the 
security  of  freehold  land  not  more  than  two-thirds 
of  the  value  should  be  jidvanced  ;  and  upon  house 
property  not  more  than  one-half  of  the  estimated 
value  (n).     Where   the  whole  or  part  of  the  value 

(n)  See  per  Sir  J,  jRamtUi/,  rar  y.  BarraclougJiy  2  Sm.  & 

M.R.,  in  Norris  v.  Wright^  U  Gif.  231,  235.     That  in  the 

Beav.  291,  307;   Stkkney  v.  case  of  ground  rents,  the  talue 

Setvell,  1  Myl.  &  Cra.  8,  15,  of  the  property  itself  is  (by 

in  which  the  Court  remarked  reason  of  the  right  of  re-entry 

on  the  impropriety  of  lending  if  the  rents  are  not  paid)  the 

on  a  security  of  which  the  true  measure  of  the  security, 

value  depended  on  the  flue-  see  Vickery  y.  Fvans,  33  Beav. 

tuations  of  trade.    Stretton  y.  376. 
Ashmall,  3  Drew.  9,  12 ;  Far- 
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of  the  property  released  is  received  in  reduction  of 
the  mortgage  debt,  the  transaction  is  yet  less  open 
to  question ;  and,  indeed,  it  is  conceived  that  where 
the  whole  of  the  proceeds  are  received  by  the 
mortgagees,  in  which  case  the  proportional  value 
of  the  security  as  compared  with  the  debt  secured 
must  necessarily  be  increased,  or  even  when,  part 
only  of  the  proceeds  being  received  by  the.  mort- 
gagees, the  proportion  in  value  of  the  property 
released  to  the  remainder  of  the  estate  does  not 
exceed  the  proportion  of  the  sum  received  to  the 
remaining  debt,  the  transaction  must,  in  general,  be 
altogether  unimpeachable  (o). 
Reference   may  here  be  made  to  the  equitable  Equitable  doc- 

•^  ^  trine  of  oodbo- 

doctrine  of  the  consolidation  of  charges,  by  virtue  ligation  of 


(o)  The  power  of  fiduciary 
mortgagees  to  release  part  of 
their  secnrity  is  discussed  in 
Dart^  pp.  397,  398,  and  iu 
Lewin  on  Trusts,  5th  ed.,  p. 
423.    In  Pell  v.  Be  Wintan, 
4  Jut.  N.  S.  225,  2  De  G.  & 
J.  13,  the  judgment  of  Lord 
Crantcorth,  C,  afi  reported  in 
the  Jurist,  contains  a  passage 
to  the  effect,  that  in  the  ab- 
sence of  any  erpress  power, 
the  burthen  is  on  fiduciary 
mortgagees  releasing  part  of 
the  mortgaged  estate,  to  show 
that  they  acted  with  prudence, 
and   that  the  same  burthen 
would  be  cast  upon  the  pur- 
chaser.    This   passage   does 


not  appear  in  the  report  of 
Messrs.  De  6ex  &  Jones ;  but 
in  that  report  his  Lordship 
states  that  he  should  have 
been  disposed  to  hold  that 
the  loan  of  stock  on  real  se- 
curity, being  a  transaction  by 
which  a  less  perfect  security 
is  substituted  for  a  more  per- 
fect one  without  any  benefit 
to  the  cestui  que  trusty  would 
be  a  breach  of  trust ;  and  it 
may  perhaps  be  thought  that 
a  mere  relinquishment  by  a 
fiduciary  mortgagee  of  part  of 
the  mortgaged  estate,  without 
any  corresponding  advantage, 
would  be  open  to  the  like  ob- 
jection. 

8  I  2 
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mortgage! 
made  by  the 
same  mort- 
gagor to  the 
same  mort- 
gagee. 


of  which,  when  several  distinct  estates  are  separately 
mortgaged  as  securities  for  distinct  debts  by  one 
mortgagor  to  one  mortgagee,  the  latter  has  a  right 
to  hold  all  the  estates  as  security  for  the  aggregate 
of  all  the  debts.     This  right  of  fusion,  which  was 
formerly  considered   as  existing  only  when  there 
were  two  legal  mortgages,  and  as  carried  only  to 
this  extent,  that  where  two  separate  estates  are  abso- 
lutely, and,  at  law,  irredeemably  conveyed  by  way 
of  mortgage,  the  court  will  not  interpose  in  favour 
of  the  redemption  of  one  without  the  redemption  of 
the   other  (jp),  has  since  been  established  without 
qualification; — and  the  rule   is   now  settled,  that 
whether  the  securities  are  legal  or  equitable,  and 
whether  the  suit  is  for  foreclosure  or  redemption, 
the  mortgagee   is   equally  entitled   to   say  to  the 
mortgagor,  you  must   redeem   entirely   or  not  at 
all  (g^).     The  doctrine  of  the  consolidation  of  secu- 


(p)  SeeperSirAP.ilrd^, 
M.R.,  in  Janes  y.  Smith,  2 
Ves.  jun.  376  ;  Holmes  v.  Tur- 
ner, 7  Hare,  367 ;  Smeathman 
V.  Bray,  15  Jur.  1051. 

(ff)  Watts  V.  Symes,  1  De  G. 
M.  &  G.  240,  246.  The  cases 
are  collected  and  commented 
upon  in  Fisher  on  Mortgages, 
pp.  381  et  seq.  In  Selby  v. 
Pomfret,  1  Johns.  &  Hem. 
336,  on  app.  3  De  G.  F.  &  J. 
595,  the  argument  that  the 
right  of  consolidation  applied 
only  in  a  redemption  suit  was 


again  unsuccessfully  resorted 
to:    and  it  was  held  that  a 
mortgagee    with    a   deficient 
security  obtaining,  after  and 
with  notice  of  the  mortgagor's 
bankruptcy,   the    transfer  of 
another  mortage  with  power 
of  sale,  had  a  right  to  retain 
against  the  assignees,  in  aid 
of  his  deficient  security,  the 
surplus   proceeds   of   a   sale 
made  under  the  power.     See 
also  Neve  v.  Pennell^  2  Hem. 
and  Mil.  170,  183. 
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rities  is  often  treated  as  if  it  were  a  branch  of  the 
doctrine  of  tacking,  but  it,  in  fact,  rests  on  diflferent 
principles  (r).     Where  a  second  mortgage  was  made 
of  two  estates  of  the  mortgagor  which  were  in  mort- 
gage to  different  persons,  it  was  held  that  the  second 
mortgagee  was  deprived  of  his  separate   right   of 
redemption  by  the  first  mortgages  being  transferred 
to  one  person,  though  with  notice  of  the  second 
mortgage  ;    as   the   second  incumbrancer  must   in 
such  a  case  be  deemed  to  have  taken  his  security 
with  knowledge  that  the  mortgages   on  the  two 
estates,  though  then  belonging  to  different  mort- 
gagees, might  coalesce,  and  with  knowledge  of  the 
possible  consequences  of  their   coalition  (s).     The 
right  of  consolidation  exists  as  against  a  purchaser 
of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates,  though  he  had  no  notice  of  the  mortgage 
of  the  other  estate  {t) ;  and  where  a  second  moi-t-     . 
gagee  did  not  give  notice  of  his  incumbrance  to  the 
first  mortgagees,  they  were  held  entitled  to  con- 
sohdate  with   their  first  mortgage  as  against  the 
second  mortgagee,  a  mortgage  of  different  property 
made  to  them  by  the  mortgagor  subsequently  to  the 
second  mortgage  (tt).     The  stringency  with  which 

(r)  See   Fisher    on    Mort-  (u)  Taasell  v.  Smithy  2  De 

gages,  p.  388.  G.  &  J.  713.    The  circum- 

(*)  Vint  V.  Padgett  1  Gif.  stance  that  the  mortgages 
446,  on  app.,  2  De  G.  &  J.  consolidated,  which  were  held 
611  (see  an  article  on  this  in  trust  for  an  insurance  corn- 
case  in  4  Jur.  N.  S.,  pt.  2,  panj,  were  taken  in  the  names 
p.  533).  of  different  trustees,  was  con- 

(Q  Ireson  v.  Denn^  2  Cox,  sidered  unimportant. 
425. 
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the  doctrine  is  applied  is  exhibited  in  a  recent  case 
in  which,  after  a  mortgage  and  a  sale  of  the  equity 
of  redemption  without  notice  to  the  mortgagee,  the 
latter  acquired  by  transfer  a  mortgage  on  other  pro- 
perty of  the  mortgagor,  of  which  (though  in  exists 
ence  at  the  time  of  the  sale  of  the  equity  of  redemp- 
tion) the  purchaser  had  no  notice ;  and  it  was  held 
that  the  purchaser  could  not  redeem  the  mortgage 
on  his  own  property  without  also  redeeming  the 
other  mortgage  (x).     It  was  said  that  the  question 
was  whether  a  purchaser  from  a  mortgagor  who 
completes  his  purchase  before  another  mortgage  by 
the  same  mortgagor  becomes  vested   in  the  same 
mortgagee,  is  compellable  to  redeem  both  mortgages 
or  stand  foreclosed — that  it  had  been  settled  by  a 
long  course   of   authority  that  a  mortgagee  was 
entitled  to  consolidate  all  mortgages  of  the  mort- 
gagor which  he  had  got  in  before  filing  the  bilL 
But  the  question  here  was  whether  he  could  exer- 
cise this  right  against  a  purchaser  without  notice 
from  the  mortgagor.     It  had  been  conceded  that  he 
could   exercise  it  against  a  sub-mortgagee,  but  a 
distinction  had  been  drawn  between  a  purchaser  and 
a  mortgagee.     After  a  review  of  the  authorities  the 
conclusion  come  to  was  that  there  was  no  foundation 


(x)  Beevar  v.  LucI:,  L.  R. 
4  Eq.  Ca.  537.  . 

In  Whife  v.  Hillacre,  3  You. 
&  Col.  597,  in  which  there 
were  originally  distinct  mort- 
gagees, and  at  the  time  when 
the  title  to  the  mortgages 
became    united,    the    equity 


of  redemption  had  dcTolved 
upon  different  persons,  it  was 
held  that  the  separate  right  of 
redemption  was  not  lost.  This 
case  was  observed  upon  in 
Beevor  v.  Luck^  and  treated 
as  untrustworthy ;  and  the  rule 
was  stated  to  be  that  when- 
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for  the  distinction,  and  that  a  purchaser  must  be 
held  to  take  with  all  the  equities  that  attached  to 


eyerthe  right  to  redemption 
is  passed  oyer  to  another  per- 
son bjthe  original  mortgagor, 
he  passes  it  over  subject  to 
the  same  equities  as  against 
the  transferee  to  which  he 
himself  was  subject  (L.  S.  4 
Eq.  Ca.  546). 

It  was  said  by  Lord  Justice 
Turner^  in  Tassell  v.  Smithy 
2  De   G.    &   J.    718,    that 
the  case   was    goremed   by 
the  aathorities,  though  there 
might  be  some    difficulty  in 
the  question,  whether  the  rule 
established    by  them  was   a 
JQst  result   of  the  principle 
on  which  they  proceeded.    It 
may  be  thought,  however,  that 
the    decision    in    Tassell   v. 
SmUh  was  itself  an  important 
step  in  the  course  of  authority 
17  means  of  which  the  appli- 
cation of  the  rule  of  the  con- 
solidation of  securities  has  far 
ontgrown  the  equity  on  which 
it  was  founded.    The  rule,  in 
its  essence,  appears  to  con- 
template only  the  case  of  a 
person  holding  mortgages  on 
different  estates  from  the  same 
mortgagor,  and  in  that  case 
it  may  fairly  be  considered 
that  there  is  a  foundation  in 
natural  justice  for  the  mort- 


gagee retaining  the  surplus 
on  one  security  to  supply  the 
deficiency  of  another.  The 
first  important  extension  of 
the  rule  was  in  Ireso7i  v.  Denriy 
where  the  right  of  consolida- 
tion having  once  come  into 
existence  as  against  the  mort- 
gagor, was  held  to  remain  in 
force  against  the  assignee  of 
the  equity  of  redemption;  and 
the  rule  was  further  extended, 
when,  in  Vint  v.  Padgett  it 
was  decided  that  the  assignee 
of  the  equity  of  redemption  of 
the  two  estates  took  subject 
to  the  same  liability  as  the 
mortgagor  in  the  event  of 
the  future  coalition  of  the 
mortgages ;  but  until  the  de- 
cision in  Tassell  v.  Smithy  it 
seems  to  have  been  open  to 
contend  that  the  right  of  con- 
solidation does  not  arise,  un- 
less there  is  some  point  of 
time  at  which,  while,  on  the 
one  hand,  the  mortgages  are 
held  together,  on  the  other 
hand  the  equity  of  redemp- 
tion of  the  mortgaged  estates 
is  also  vested  in  a  single 
owner.  Ireson  v.  Denn  had 
only  decided,  that  if  the 
right  of  consolidation  has  once 
attached,  it  will  not  be  dis- 
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the  estate  as  against  the  original  mortgagor,  includ- 
ing the  contingency  of  the  mortgages  coalescing. 


placed  by  a  subsequent  as- 
signment of  the  equity  of 
redemption ;  and  Whits  y. 
Hillacre  appeared  fayourable 
to  the  view,  that  a  simultaneous 
union  of  titles  is  requisite  in 
order  to  attract  the  operation 
of  the  rule.  In  Tassell  y. 
Smithj  however,  this  criterion 
was  disr^ardcd,  and  the 
doctrine  was  stretched  to  the 
extent  of  rendering  the  as- 
signee of  an  equity  of  re- 
demption subject,  not  only  to 
an  existing  right  of  consohda- 
tion  against  his  assignor,  as 
in  Ireson  v.  Denn,  but  also  to 
the  future  right  of  consolida- 
tion which  would  afterwards 
haye  arisen  against  his  as- 
signor in  respect  of  a  subse- 
quent dealing  with  other  pro- 
perty. The  case  of  Beevor  y. 
LucJcy  though  a  striking  ex- 
ample of  the  application  of 
the  rule,  does  not  appear  in 
principle  to  carry  it  further 
than  Tassell  y.  Smith,  which 
indeed  seems  to  justify  the 
breadth  with  which,  in  Beevor 
V.  Ltcckf  the  doctrine  was 
enunciated. 

It  may  be  thought  not  too 
much  to  affirm,  that  these  de- 
cisions render  it   impossible 


safely  to  purchase  an  equity 
of  redemption,  or  to  take  a 
second   mortgage.     The  as- 
signee (whether  purchaser  or 
incumbrancer)  of  an  equity  of 
redemption  does  all  that  is  in 
his  power  if  he  ascertains  by 
inquiry  that  the  prior  mort- 
gagee does  not  hold  any  other 
security  from  the  same  mort- 
gagor, and  if  he  gives  notice 
of  his  own  assignment  to  the 
prior  mortgagee.    But  if  all 
this  is  done,  and  if,  moreover, 
the  mortgagee  permits  a  notice 
of  the  assignment  of  the  equity 
of  redemption  to  be  indorsed 
on  his  mortgage  deed,  the  as- 
signee of  the  equity  of  re- 
demption is  stQI  insufficiently 
secured    against   the  contin- 
gency of  the  property  acquired 
by  him  becoming  subject  to 
make    up    the   insufficiency 
of  some  other  security  from 
his  assignor.    It  may  indeed 
be   collected  from  TasseU  v. 
Smithy  that  the  notice  to  the 
mortgagee  would   affect   his 
conscience,  so  as  to  prevent 
his  having  the  right  to  con- 
solidate with  his  mortgage  a 
deficient    security   from    the 
same  mortgagor  taken    after 
such  notice ;  but  it  would  not 
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The  following  is  an  outline  of  the  provisions  of  ProTiBiongof 

^^  -^  TruBtce  Acts 

the  Trustee  Acts  (y),  so  far  as  they  bear  upon  the  •»  to  mort- 
reconveyance  of  mortgaged  estates. — By  the  Trustee 
Act,  1850,  s.  2  (interpretation  clause),  the  word 
"lands"  extends  to  all  hereditaments,  corporeal 
and  incorporeal,  of  every  tenure,  and  whatever 
may  be  the  estate  or  interest  therein ;  the  word 
"stock"  means  every  transferable  fund,  annuity, 
or  security  (z) ;  the  word  "  seised "  applies  to  any 
vested  estate  for  life  or  of  a  greater  description; 
the  word  "  possessed  "  applies  to  any  vested  estate 
less  than  a  life  estate ;  an  enlarged  signification  is 
given  to  the  words  "  contingent  right ; "  the  words 
"  convey  "  and  "  conveyance  "  applied  to  any  person, 
mean  the  execution  of  a  suitable  assurance  for 
conveying  lands  whereof  such  person  is  seised  or 
entitled  to  a  contingent  right,  with  all  proper 
formalities,  including  the  acts  to  be  performed  by 
married  women  and  tenants  in  tail  in  accordance 
with  the  statute ;  and  including  surrenders  and 
other  acts  of  the  tenant  towards  an  assurance  of 

(jodging  from  the  analogy  of  (z)  This  word  also  under 
ordinary  tacking)  prevent  him  18  &  19  Vict.  c.  91  (the  Mer- 
from  transferring  his  own  chant  Shipping  Act,  1854) 
mortgage  to  a  mortgagee  extends  to  shares  in  ships  re- 
holding  other  insufficient  se-  gistered  under  that  Act.  The 
curity  from  the  same  mort-  Land  Registry  Act  (25  &  26 
gagor,  BO  as  to  enable  such  Vict.  c.  53)  s.  95,  enacts  that  " 
other  mortgagee  to  consoli-  for  the  transfer  of  any  regis- 
date  the  Becurities.  tered  land  or  charge,  the 
(y)  The  Tmstee  Act,  1850  Court  of  Chancery  may  exer- 
(13  &  14  Vict.  c.  60) ;  the  cise  the  powers  given  by  the 
Tmstee  Extension  Act  (15  &  Trustee  Acts  in  relation  to 
16  Vict.  c.  55).  transfers  of  stock. 
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copyhold ;    the   words    "  assign  and  assignment " 
mean  the  execution  and  performance  by  a  person 
of  every  necessary  or  suitable  deed  or  act  for  trans- 
ferring lands  of  which  such  person  is  possessed ;  the 
word  '^ transfer"  has  a  similar  meaning  in  relation 
to  stock;   the  word  "trust"  is  not  to  mean  the 
duties  incident  to  an  estate  conveyed  by  way  of 
mortgage ;   the  word  "  devisee,"  in  addition  to  its 
ordinary  signification,  means  the  heir  of  a  devisee, 
and  the  devisee  of  an  heir,  and  generally  any  person 
claiming  an  interest  in  the  lands  of  a  deceased  per- 
son, not  as  heir,  but  by  a  title  dependent  solely 
upon  devise  and  descent ;  the  word  "  mortgage "  is 
applicable  to  every  estate,  interest,  or  property  in 
lands  or  personal  estate,  which  would,  in  a  court  of 
equity,  be  deemed  merely  a  security  for  money. 
These  enlarged  meanings  of  the  terms  used  in  the 
Act  must  be  borne  in  mind  throughout  in  constru- 
ing its  provisions.     By  s.  3,  where  any  lunatic  (a) 
(defined  by  the  Act  to  mean  a  person  found  so  by 
inquisition),  or  person  of  unsound  mind  (defined  to 
mean  a  person  not  an  infant,  who,  not  having  been 
found  lunatic,  is  incapable,  from  infirmity  of  mind, 
to  manage  his  affairs),  is  seised  or  possessed  of  any 
lands  upon  any  trust  or  by  way  of  mortgage,  the 
Lord  Chancellor,  intrusted  by  virtue  of  the  Queens 
sign  manual  with  the  care  of  the  persons  and  estates 
of  lunatics,  is  authorised  to  make  an  order  that  such 
lands  be  vested  in  such  person  or  persons  in  such 

{a)  In  re  Wood,  7  Jur.  N.  S.     trustee  was  held  to  be  a  lunatic 
323,  30  L.  J.  Ch.  453,  the     trustee  within  the  Act. 
lunatic  husband  of  a  female 
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manner  and  for  such  estate  as  he  shall  direct ;  and 

the  ordej  is  to  have  the  same  eflFect  as  if  the  trustee 

or  mortgagee  had  been  sane,  and  had  duly  executed 

a  conveyance  or  assignment  of  the  lands  in  the 

same  manner  and  for  the  same  estate  (b).     S.  4 

apphes  to  a  lunatic,  or  person  of  unsound  mind, 

entitled  to  a  contingent  right  in  lands  upon  any 

trust  or  by  way  of  mortgage,  and  authorises  the 

Lord  Chancellor  intrusted  as  aforesaid  (c),  to  make 

an  order  releasing  such  lands  from  such  contingent 

right,  or  disposing  of  them  as  he  shall  direct ;  and 

the  order  is  to  have  the  same  eflFect  as  if  the  trustee 

or  mortgagee  had  been  sane,  and  had  duly  executed 

a  deed  so  releasing  or  disposing  of  the  contingent 

right.     S.  5  relates  to  the  transfer  of  stock,  or  of 

the  right  of  suit  in  respect  of  a  chose  in  action,  to 

which  a   lunatic   or   person   of  unsound  mind   is 

entitled  upon  any  trust  or  by  way  of  mortgage, 

either  solely  or  jointly  with  others.      The  statute  Jurisdiction  in 

constituting  the  Court  of  Appeal  in  Chancery  (1 4  &  to  Lords 

15  Vict.  c.  83),  enacted  (s.  13)  that  the  jurisdiction 

(b)  For  forms  of  vesting  in  these  words,  it  forms  part 
orders  under  the  Trustee  Acts,  of  the  jurisdiction  in  lunacy, 
see  Seton's  Decrees,  3rd  edit.,  and  the  application  must  be 
pp.  790  et  seq.  made  accordmgly.    As  to  the 

(c)  This  expression,  "the  extension  of  the  jurisdiction 
Lord  Chancellor  intrusted  as  in  lunacy  under  the  Trustee 
aforesaid,"  is  used  throughout  Acts  to  the  Lords  Justices, 
the  Act  to  signify  the  Lord  see  p.  846,  infra.  See  also 
Chancellor,  Lord  Keeper,  or  the  larger  interpretation  of  the 
Lords  Commissioners  intrusted  words,  "the  Lord  Chancellor 
wiih  the  care  of  lunatics ;  and  intrusted  as  aforesaid,''  in  the 
ifc  must  be  remembered  that  Lunacy  Regulation  Act,  1853, 
where  the  authority  is  giyen  16  &  17  Vict.  c.  70,  s.  2. 


•J 
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in  lunacy  of  the  Lord  Chancellor  should  remain 
unaffected;  and  though  the  jurisdiction  iff,  lunacy 
was  intrusted  to  the  Lords  Justices  by  a  warrant 
under  the  sign  manual,  they  considered  it  doubtful 
whether  this  extended  to  the  statutory  authorities 
given  by  the  Trustee  Act,  and  an  appKcation  for  a 
vesting  order  where  the  heir  of  the  surviving  trustee 
was  of  unsound  mind  was  accordingly  transferred 
to  the  Lord  Chancellor,  who  made  the  order,  but 
intimated  that  he  considered  that  the  Lords  Justices 
had  jurisdiction  (d).  The  Extension  Act  (15  &  16 
Vict.  c.  55),  enacted  (s.  11)  that  all  the  jurisdiction 
by  that  Act  conferred  on  the  Lord  Chancellor  in- 
trusted with  the  care  of  lunatics,  should  be  exer- 
ciseable  by  the  person  or  persons  for  the  time  being 
so  intrusted ;  and  by  15  &  16  Vict.  c.  87,  s.  15,  all 
the  statutory  jurisdiction  of  the  Lord  Chancellor  in 
lunacy  was  made  exerciseable  by  all  or  any  of  the 
person  or  persons  for  the  time  being  so  intrusted ; 
so  that  there  is  no  doubt  that  the  Lords  Justices, 
as  well  as  the  Lord  Chancellor,  can  now  make  orders 
in  lunacy  under  the  Trustee  Acts. 
SiltSaTte  T^  Tetum  to  the  Trustee  Act,  1850.      Powers 

oontinned.  aualogous  to  thosc   cxerciseablc   in  lunacy  under 

sections  3  and  4,  are,  by  sections  7  and  8,  given  to 
the  Court  of  Chancery,  of  making  vesting  orders  as 
to  lands,  of  which  an  infant  is  seised  or  possessed 
upon  any  trust  or  by  way ,  of  mortgage,  and  of 
making  orders  releasing  or  disposing  of  the  con- 
tingent right  of  an  infant  trustee  or  mortgagee  in 
lands.     Section  19  enacts,  that,  when  any  person, 

{d)  In  the  matter  of  WavgKs  Trust,  2  De  G.  M.  &  G.  279. 


MORTGAGES.  847 

to  whom  any  lands  have  been  conveyed  by  way  of 
mortgage,  shall  have  died  without  having  entered 
into  possession,  and  the  mortgage  money  shall  have 
been  paid  to  a  person  entitled  to  receive  it,  or  such 
person  shall  consent  to  an  order  for  reconveyance, 
it  shall  be  lawfxd  for  the  Court  of  Chancery  to 
make  a  vesting  order  in  any  of  the  following  cases  : 
namely,  when  an  heir  or  devisee  of  such  mortgagee 
shall  be  out  of  the  jurisdiction  of  the  Court  of 
Chancery,  or  cannot  be  found ;  when  an  heir  or 
devisee  of  such  mortgagee  shall  refuse  or  neglect  to 
convey,  after  such  demand  by,  or  tender  of  a  con- 
veyance on  behalf  of  a  person  entitled  to  require  a 
conveyance,  as  is  therein  mentioned ;  when  it  shall 
be  uncertain  which  of  several  devisees  of  such 
mortgagee  was  the  survivor ;  when  it  shall  be  un- 
certain as  to  the  survivor  of  several  devisees  of 
such  mortgagee,  or  as  to  the  heir  of  such  mort- 
gagee, whether  he  be  living  or  dead;  when  such 
mortgagee  shall  have  died  intestate  as  to  such 
lands,  and  without  an  heir,  or  shall  have  died  and 
it  shall  not  be  known  who  is  his  heir  or  devisee. 
In  any  of  the  foregoing  cases,  the  order  of  the 
Court  of  Chancery  is  to  have  the  same  eflfect,  as  if 
the  heir,  or  devisee,  or  surviving  devisee,  as  the 
case  may  be,  had  duly  executed  a  conveyance  or 
assignment  of  the  lands,  in  the  same  manner  and 
for  the  same  estate.  The  Lord  Chancellor  in- 
trusted as  aforesaid  (e),  or  the  Court  of  Chancery, 
in  every  case  in  which  a  vesting  order  or  order 
having  the  effect  of  a  release  or  disposition  of  a 

{e)  See  gupra,  p.  845,  note  (c). 


848  MORTGAGES. 

contingent  right  may  be  made,  may,  if  deemed 
more  convenient,  appoint  a  person  to  convey  or 
aasign  the  lands,  or  release  or  dispose  -of  the  con- 
tingent right,  and  the  conveyance,  &c.,  of  the 
person  so  appointed,  when  in  confonnity  with 
the  terms  of  the  order  by  which  he  is  appointed, 
is  to  have  the  same  eflFect  as  the  vesting  or 
other  order  would,  in  the  particular  case,  have 
had ;  and,  in  lieu  of  an  order  vesting  the  right  to 
transfer  stock,  certain  officers  of  the  Bank  of  Eng- 
land, or  any  officer  of  any  other  company,  may  he 
ordered  to  transfer,  or  join  in  transferring,  for 
which  the  Act  is  to  be  an  indemnity  (s.  20).  The 
powers  of  the  Act  are  made  exerciseable  as  to  lands 
within  the  Duchy  of  Lancaster  or  the  Counties 
Palatine  of  Lancaster  or  Durham  by  the  Duchy 
Court  or  local  Courts  of  Chancery  respectively 
(s.  21)  (/).  The  effect  of  orders  vesting  the  right 
to  transfer  stock  and  vesting  the  right  to  a  chose  in 
action  is  defined  by  ss.  26,  27,  and  the  court  may 
give  directions  concerning  the  manner  in  which 
the  right  to  any  stock  or  chose  in  action  vested 
under  the  provisions  of  the  Act  shall  be  exercised 
(s.  31).  When  an  order  is  made,  with  the  consent 
of  the  lord  of  the  manor,  vesting  copyhold  lands, 
the  lands  are  to  vest  without  surrender  or  admit- 
tance ;   and  when  an  order  is  made  appointing  a 

(/)  The  jurisdiction  of  the  17  &  18  Vict.  c.  82,  s.  11. 

Court    of    Chancery   of  the  That  Court  cannot  of  coarse 

County  Palatine  of  Lancaster  exercise    the  jurisdiction  in 

to  exercise  the  powers  of  the  lunacy  ;  see  re  Omierod,  3  De 

Trustee  Acts  is  extended  by  G.  &  J.  249. 
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person  to  convey  copyhold  lands,  such  person  may 
do  all  acts  for  the  purpose  of  completing  the  assur- 
ance, and  the  lord  of  the  manor  will  be  bound  to 
perfect  the  assurance,  subject  to  the  customs  of  the 
manor  and  the  usual  payments,  as  if  the  person 
under  disability  had  been  capable  of  doing  and 
had  done  such  acts  (s.  28).  An  order  under  the 
preceding  provisions  concerning  any  lands,  stock, 
or  chose  in  action  subject  to  a  mortgage,  may  be 
made  on  the  application  of  any  person  beifeficially 
mterested  in  the  equity  of  redemption,  whether 
mider  disability  or  not,  or  of  any  person  interested 
in  the  monies  secured  by  such  mortgage  (s.  37). 
A  certificate  of  the  facts  may  be  obtained  at  cham- 
bers, and  application  made  thereon  by  motion  for 
an  order  accordingly  (ss.  38,  39),  or  the  application 
may,  in  the  first  instance,  be  made  by  petition  to 
the  court,  supported  by  affidavits  (s.  40) ;  and 
whenever  the  facts  necessary  for  an  order  appear  to 
tlie  court  to  be  proved  in  any  cause  or  matter, 
the  order  may  be  made  on  the  hearing  of  the 
cause,  or  of  any  petition  or  motion  in  the  cause  or 
matter  (s.  43)  (g).  Vesting  orders  made  upon  an 
allegation  of  the  personal  incapacity  or  other 
matter  giving  jurisdiction,  are  to  be  conclusive 
evidence  of  the  matter  alleged,  so  far  as  regards 
the  legal  validity  of  the  order ;  but  the  Court  of 
Chancery  may  order  a  reconveyance  or  reassign- 
ment, and  may  direct  payment  of  any  costs  occa- 
sioned by  the  order  if  improperly  obtained  (s.  44). 

(g)  As  to  the  operation  of     Beetlestoney  1  E.  &  J.  213. 
the  4Brd  section,  see  Wood  y. 
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No  lands,  stock, '  or  chose  in  action,  vested  in  any 
person  upon  any  trust  or  by  way  of  mortgage, 
shall   escheat,   or  be  forfeited    by  reason  of  the 
attainder  or  conviction  of  such  trustee  or  mortgagee, 
but  shall  remain  vested  or  devolve  as  if  no  such 
attainder    or    conviction    had    taken    place ;    but 
nothing  in  the  Act  contained  is  to  prevent  the 
escheat  or  forfeiture  of  lands   or  personal  estate 
vested  in  a  trustee  or  mortgagee,  so  far  as  relates 
to  his  beneficial  interest  therein  (ss.  46,  47).    Where 
any  infant,  or  person  of  unsound  mind,  is  entitled 
to  any  money  payable  in  discharge  of  any  lands, 
stock,  or  chose  in   action   conveyed,   assigned,  or 
transferred  under  the  Act,  it  shall  be  lawful  for  the 
person,  by  whom  such  money  is  payable,  to  pay  it 
into  the  Bank  to  the  credit  of  any  cause  then  de- 
pending concerning  such  money ;  or,  if  there  shall 
be  no  cause  depending,  to  the  credit  of  the  infant 
or  person  of  unsound  mind  subject  to  the  order  of 
the   court,  and  the  receipt  of  the  cashier  of  the 
Bank  is  to  be  an  effectual  discharge  for  the  money 
(s.  48).     The  costs  of  proceedings  under  the  Act 
may  be  paid  out  of  the  trust  property,  or  otherwise, 
in  the  discretion  of  the  court  (s.  51).     The  powers 
given  by  the  Act  to   the   Court  of  Chancery  in 
England   are   to  extend  to  all  lands  and  personal 
estate    within    the    dominions,    plantations,    and 
colonies  belonging  to  Her  Majesty  (except  Scotland) 
(s.  54) ;  and  with  respect  to  lands  and  personal 
estate  in  Ireland,  are  to  be  exerciseable  by  the  Court 
of  Chancery  in  Ireland  (s.  55) ;  and  similar  pro- 
visions are  made  as  to  the  jurisdiction  in  lunacy 
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(ss.  56,  57).  Under  the  Extension  Act  (15  &  16 
Vict.  c.  55)  (s.  13),  every  order  made  under  the 
Trustee  Act,  1850,  or  under  that  Act,  which  has  the 
effect  of  a  conveyance  or  assignment  of  any  lands, 
or  a  transfer  of  stock  transferable  by  stamped  deed, 
is  to  be  chargeable  with  the  like  amoimt  of  stamp 
duty  as  would  have  attached  to  the  corresponding 
deed,  and  the  order  is  to  be  stamped  accordingly  (i). 

It  will  have  been  observed  that  the  clauses  ObienrationB 
authorising  vesting  orders  as  to  lands  of  which  the  Trustee  Acu. 
trustee  or  mortgagee  is  a  lunatic,  or  of  unsound 
mind,  or  an  infant,  make  no  distinction  between 
the  case  of  a  trustee  and  that  of  a  mortgagee  (see 
88.  3,  4,  7,  8)  ;  that,  as  to  stock  to  which  a  lunatic 
or  person  of  unsound  mind  is  entitled  upon  any 
trust  or  by  way  of  mortgage,  there  is  a  clause 
(s.  5)  authorising  an  order  vesting  the  right  to 
transfer,  but  that  there  is  no  corresponding  clause 
as  to  infant  trustees  or  mortgagees ;  that  there  is 
no  provision  applicable  to  the  case  of  a  mortgagee 
out  of  the  jurfediction  ;  and  that,  where  the  holder 
of  the  mortgage  (whether  originally  or  by  way  of 
transfer)  is  dead,  the  power  to  draw  the  legal  estate 
out  of  his  heir  or  devisee,  or  to  pass  it  where  he 
has  died  intestate  and  without  an  heir,  or  there  is 
an  uncertainty  as  to  the  person  of  his  heir  or 
devisee,  depends  on  an  altogether  distinct  clause  in 
the  Act  (s.  19),  and  does  not  arise  unless  the  mort- 

(f)  See    also   the    Trustee  and  Daniell's  Chan.  Prac.  (4th 

Acts,  with  the  decisions  upon  ed.,  by  Field  &  Dunn),  vol.  2, 

them  in  Morgan's  Chancery  pp.  1763  et  seq. 
Acts,  AQi  ed.,  pp.  76  et  seq. ; 

TOL.  fl.  3   K 
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gagee   has  died  without  entering  into  possessioB, 
and  the  mortgage  money  has  been  paid  to  a  person 
entitled  to  receive  it,  or  such  person  consents  to  an 
order  for  reconveyance.     The  following  is  the  ex- 
planation of  these  points  in  the  structure  of  the 
Act.     As  to  lunatics,  persons  of  unsound  mind,  and 
infants,  their  interests  as  mortgagees  are  protected 
by  the  48th  section  of  the  Act,  providing  for  pay- 
ment of  the  mortgage  money  into  court ;  and,  in 
the  case  of  lunatics,  the  committee  of  the  lunatics 
estate  is  a  party  to  the  proceedings  ;  so  that  there 
is  no  objection  to  the  Court  acting  for  them.    In 
the  case  of  stock,  however,  the  peculiarity  that  it 
cannot  stand  in  the  name  of  an  infant,  unless  it  has 
been  voluntarily  so  placed,  was  thought  a  sufficient 
reason  for  not  providing  for  the  transfer  of  stock 
standing    in    the  name  of  an  infant  trustee.    It 
having  been  found  that  inconvenience  occasionally 
arose,  the  Extension  Act,  s.  3,  provided  for  the  case 
of  an  infant  trustee  of  stock,  but  no  provision  has 
been  made  for  the  case  of  an  infant  mortgagee  of 
stock.     As  to  a  mortgagee  out  of  the  jurisdiction, 
it  was  considered  that  he  should  be  safe,  and  should 
not  be   liable  to  have  the  estate  taken  from  him 
without    the   payment   of   the   mortgage    money. 
Upon  payment  of  the  money  under  a  decree  for 
redemption  and  reconveyance,  he  may  be  declared 
a  trustee,  under  the  power  to  that  effect  vested  in 
the  Court  by  the  30th  section  of  the  Act,  and  in 
that   charg,cter  the   estate  may  be   drawn  out  of 
him  by  means  of  a  vesting  order.     As  to  the  cir- 
cumstances necessary  to  found  the  jurisdiction  when 
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the  mortgagee  is  dead,  they  are  retained  from  a 
former  Act  (k),  and  are  considered  as  defining  the 
contiiigency  in  which  it  is  proper  to  treat  the  real 
representatives  of  the  mortgagee  as  being  in  a 
situation  equivalent  to  that  of  a  trustee,  and  to 
invest  the  court  with  a  summary  jurisdiction  (l). 

As  neither  the  case  of  the  heir,  nor  that  of  the  When  tnuufen 
devisee  of  a  mortgagee,  is  within  the  7th  and  8th  rued  by  the 
sections  of  the  Trustee  Act,  but  these  cases,  when 
falling  within  the  Act,  are  referable  to  the  19th 
section,  it  seems  to  follow  that  there  cannot  be  an 
infant  mortgagee  of  land  within  the  7th  and  8th 
sections,  except  when  a  mortgage  is  taken  in  the 
name  of,  or  is  transferred  to  an  infant,  and  hence 
that  the  case  of  an  infant  mortgagee  within  those 
sections  must  be  of  rare  occurrence.     The  powers 


(it)  1  &  2  Vict  c.  69. 

( /)  See  the  notes  to  Head- 
lam's  Trustee  Acta,  3rd  edit., 
and,  in  particular,  pp.  26,  85, 
39—42.  Where  there  was  an 
absolnte  trust  for  sale  in  the 
€386  of  de&olt,  and  the  sur- 
plus proceeds  were  directed  to 
be  paid  to  the  grantor,  his 
executors,  administrators,  or 
assigns,  it  was  held  that  the 
deed  was  not  merely  a  seen- 
lity  for  money,  within  the  2nd 
section  of  the  Trustee  Act, 
1850,  but  created  a  trust, 
and  the  grantee  who  had  en- 
tered into  possession  having 
died  intestate,  and  his  heir 


being  unknown,  a  Testing 
order  was  made  under  the 
15th  section,  which  applies  to 
the  case  of  a  deceased  trustee  : 
Be  Underwood,  3  Kay  &  J. 
745  ;  and  it  would  seem  that 
that  case  was  considered  an 
authority  for  making  a  vesting 
order  where  there  was  a  mort- 
gage with  power  of  sale,  and 
a  direction  to  pay  the  surplus 
proceeds  of  the  sale  to  the 
mortgagor,  his  executors,  ad- 
ministrators, or  assigns ;  and 
the  mortgagee  who  had  en- 
tered into  possession  died 
without  an  heir :  Be  KeeWe 

Mortgage  Trust,  11  W.  R.  62. 

8  K  2 
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given  by  sections  3  and  4  as  to  lands  of  wbicli 
lunatics  or  persons  of  unsound  mind  are  seised  or 
possessed  upon  any  trust  or  by  way  of  mortgage, 
are  beyond  doubt,  sufficiently  ample  to  enable  tke 
Lord  Chancellor  or  other  persons  exercising  the 
jurisdiction  in  lunacy,  to  make  an  order  vesting 
the  lands,  whether  by  way  of  transfer  or  by  way  of 
reconveyance ;  but  a  question  as  to  the  correspond- 
ing point  was  raised  upon  the  language  of  the  19th 
section. 

In  a  case  {m)  in  which,  a  mortgagee  having  died 
intestate,  and  his  heir  being  unknown,  his  adminis- 
trator presented  a  petition  for  vesting  the  mortgaged 
estate  in  himself,  subject  to  redemption,  it  was  con- 
sidered, that,  the   mortgage  debt  not  having  been 
paid,  and  what  was  sought  not  being  a  reconveyance 
to  the  mortgagor,  the  case  was  not  within  any  of  the 
provisions  of  the  Act,  and  the  order  was  refused. 
But  an  order  was  afterwards,   under  similar  cir- 
cumstances, made  by  the  Lords  Justices,  who  con- 
sidered   that     the     merely    literal    interpretation, 
confining  the  operation  of  the  Act  to  a  case  of 
simple  reconveyance,  was  not  the  correct  one(n). 
The  word  "reconveyance*'  occurs  in  the  section 
in  question  in  connection  only  with  the  case  of  the 
money  not  being  paid  but    the  persons   entitled 
consenting  to  a  reconveyance,  and  it  does  not  seem 
that  any  difficulty  could  have  arisen,  if,  instead  of 

(m)  In  re  MeyrieVs  Estatey  Hare,  820  ;  and  see  the  oAer 

9  Hare,  116.  cases  referred  to  in  MoTga&*B 

(n)  In  re  Bodm's  Trust,  1  Chan.  Acts,  4th   Ed.  p.  88, 

De  G,  M.  &  G.  57  ;  /S  (7.,  9  note  (t). 
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an  application  to  have  the  mortgaged  estate  vested 
in  the  administrator,  the  case  had  been  the  common 
one  of  payment  to  the  personal  representative  by  a 
transferee,  and  the  application  had  had  for  its 
object  to  vest  the  estate  in  the  latter  ;  such  a  case 
being  within  the  literal  import  of  the  1 9th  section. 
It  may  be  added,  that,  though  the  Act  provides 
that  the  word  "  trust "  shall  not  mean  the  duties 
incident  to  an  estate  conveyed  by  way  of  mortgage, 
yet,  of  course,  this  does  not  prevent  a  mortgage 
horn  it&elf  being  the  subject  of  a  trust;  that,  as 
between  the  heir  of  a  mortgagee  and  his  personal 
representative,  the  former  is,  in  general,  a  trustee 
for  the  latter,  and  that  this  circumstance  would, 
apparently,  in  all  the  contingencies  provided  for  by 
the  19th  section,  except  that  of  the  non-existence 
of  an  heir,  or  uncertainty  as  to  the  person  of  the 
heir  or  devisee,  bring  the  matter  within  the  scope 
of  the  clauses  relating  to  trustees. 
Although  the  rule  is  that  the  mortffas or  must  bear  Cosu  of  appKca- 

°  .    .  ®  °  tion  for  recoil- 

the  expense  of  obtaining  a  reconveyance  of  the  mort-  ▼eyanoe. 
gaged  property,  yet,  if  the  mortgagee,  become  lunatic, 
the  costs  of  proceedings  for  obtaining  a  vesting 
order,  or  order  appointing  a  person  to  convey,  must 
be  paid  out  of  the  lunatic's  estate  (o).  This,  how- 
ever, though  established  by  authority,  has  been  said 
to  be  contrary  to  principle  and  opposed  to  the  settled 

(o)  This  rule  was  established  collected.    The  rale  applies  to 

by  Lord  JEJldon  in  Ex  parte  the  case  of  a  person  of  nn- 

£iehardSf  1  Jac.  &  Walk.  264.  sound  mind  not  found  lunatic 

See  In  re  WTmler,  1  De  G.  M.  by  inquisition :   He   Viall,  8 

&  G.  434,  where  the  cases  are  De  G.  M.  &  G.  43^. 
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rule,  that  the  costs  occasioned  by  the  mortgagee's 
putting  the  mortgaged  estate  in  settlement,  are  to 
be  paid  by  the  mortgagor  (p)  ;  and  where  the  heir 
of  the  mortgagee  is  a  lunatic,  and  the  mortgage 
money  has  been  paid  to  the  executors,  tihe  costs  of 
the  vesting  order  will'  be  payable  by  the  mort- 
gagor (q).  In  a  case  (r)  in  which  the  petition  was 
rendered  necessary  by  the  mortgagee  having  devised 
the  mortgaged  estate  to  three  trustees,  one  of  whom 
coxdd  not  be  found,  the  costs  of  the  petition  and  order 
for  reconveyance  were  held  to  fall  within  the  usual 
rule  as  to  the  costs  of  reconveyance,  and  to  be  pay- 
able by  the  mortgagor  (s). 

•  stamps  upon  (p)  Per  Lord  St.  Leonards^         ♦  («)  A  reconveyance  or  re- 

reoonreyanceB.       j  jy^  q  ^  ^  q  ^gg  j^^  ^^  ^  mortgage  Is  charge- 

{q)  Be  Stuart,  4  De  G.  &  J.  able  raider  13  &  14  Vict  c.  97 

317,    referring  to   Fx  parte  (ached,  title  Mortgage),  with 

Clayy  Shelf.  Lunacy,  2nd  edit.,  the    following    stamp    duty 

p.  510  ;  Be  Janee,  2  De  G.  F.  (besides  progressiye  daty,  if 

&  J.  554.  any),  namely,  where  the  total 

(r)  King  y.  Smiffiy  6  Hare,  amomit  of  the  principal  money 

473.    This  case  turned  on  a  or  stock  at  any  time  secnreA 

repealed  Act,  1  Will.  4,  c.  60 ;  does  not  exceed  1400^  with 

but  s.  25  of  that  Act  was  the  the  same  duty  as  on  a  mort- 

same  as  s.  51  (that  giving  the  gage  for  the  amoimt  or  Taloe 

Court  a  discretionary  power  of  such  money  or  stock,  and 

as  to  costs,  see  p.  850,  supra),  in  any  other  case,  with  a  duty 

in  the  present  Trustee  Act.  of  11.  lbs. 


PKECEDENTS. 


I, 

MORTGAGE   in  Fee  to  one  Persoriy  with  Power  op     PrsoidmiI. 

FKl   TO  OSB 

THIS  INDENTURE,  made  the day  of ,  Be-     p.eson,  with 

tween  A.  B.,  of  &c.   [mortgagor] ,  of  the  one  part,  and       ''^JSi.^ 


C.  D.,  of  &c.    [mortgagee] ,   of  the   other  part,   WIT-  ; 

NESSETH,  that,  in  consideration  of  the  sum  of  £ ,  (b)    '  ^ 

upon  the  execution  of  these  presents  paid  to  the  said  A.B.  3.  Consideration. 

by  the  said  C.  D.  (the  receipt  of  which  sum  of  £ the  4.  Receipt. 

said  A.  B.  doth  hereby  acknowledge)  (c)  he  the  said  A.  B. 
doth  hereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  said  CD.,  his  executors  and  5.  Covenant  for 
administrators,  that  he  the  said  A.  B.,  his  heirs,  execu-  ^o,^"go*^ 

tors,  or  administrators,  will,  on  the day  of next,  money. 

pay  to  the  said  CD.,  his  executors,  administrators,  or 

assigns,  the  sum  of  £ ,  with  interest  for  the  same,  in 

the  meantime,  at  the  rate  of per -cent,  per  annum  (i). 


(a)  It  will  be  found,  that  the  first  five  PrecedentB  of  Mortgages 
do  not  contain  any  recital.  As  to  the  use  of  recitalB,  see  ante, 
ToL  Ly  pp.  41  et  seq.,  49,  50;  and  as  to  recitals  in  mortgages,  see 
supra,  pp.  567 — 558. 

{b)  See  the  observations  ante,  Vol.  i.,  pp.  59  et  seq.,  on  the  consi- 
deration to  be  expressed  in  the  deed,  and  the  mode  of  describing  it. 

(c)  As  to  the  receipt  inserted  in  the  body  of  the  deed,  see  supra, 
p.  206,  note  (c).      , 

{d  )  As  to  the  general  arrangement  of  the  operative  parts  of  a 
mortgage  deed,  and  the  insertion  of  the  covenant  for  payment  as 
the  first  witnessing  part  of  the  deed,  see  supra,  pp.  560  et  seq.    As 


858 


MORTGAGES. 


Pkbobdbht  I. 

XORTOAGl  IH 

FKl  TO  OHK 

PERSON,  WITH 

powBR  or 

BALB. 

6.  WikneMeth. 

7-  Appointment 
and  grant  to 
mortgagee. 

As  to  nae  of 
words  "  withont 
any  dednotiun  '* 
in  covenants  for 
payment,  and 
proviso  for 
redemption. 


AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that,  for  the  consideration  aforesaid,  the  said  A.  B.,  in 
exercise  of  a  power  contained  in  an  indenture  dated  the 
day  of ,  and  expressed  to  be  made  between 


As  to  dednetion 
of  income  tax, 
and  reservation 
of  interest  clear 
of  income  tax. 


to  the  frame  and  operation  of  the  covenant,  see  supra,  pp.  561 
et  seq. 

It  has  been  the  practice  in  the  covenants  for  payment  of  the 
mortgage  money  and  interest  to  covenant  for  payment "  withont 
any  deduction,"  and  in  the  proviso  for  redemption,  to  stipulate  for 
the  reconveyance  upon  payment  **  without  any  deduction ; "  but  the 
use  of  these  words  appears  to  be  superfluous,  as  they  woidd  not  pre- 
vent and  are  not  intended  to  prevent  the  only  deduction  capable  of 
being  made  as  against  the  mortgagee,  namely,  the  deduction  of 
income  tax.    The  words  in  question  are,  therefore,  omitted  in  this 
edition.     Frequently  the  frame  of  the  covenant  is  for  payment 
**  without  any  deduction  except  in  respect  of  income  tax."   But  this 
exception,  when  not  expressly  made,  is  implied :  as,  by  16  &  17  Vict 
c.  34,  s.  40,  persons  liable  to  the  payment  of  any  yearly  interest,  or 
any  other  annual  payment,  as  a  charge  on  property,  or  a  personiil 
debt  or  obligation  by  virtue  of  any  contract,  may  deduct  the  duty, 
and  such  deduction  is  to  be  allowed  by  the  person  to  whom  the  pay- 
ment is  to  be  made,  imder  a  penalty  of  £50  (see  also  27  Yict.  c.  18, 
B.  15) ;  and,  by  6  &  6  Vict.,  c.  35,  s.  103,  all  agreements  for  payment 
of  any  interest,  or  other  such  annual  payment,  in  full,  without 
allowing  the  deduction  of  the  income  tax,  are  to  be  void.    (The 
present  income  tax  was  originally  imposed  by  5  &  6  Yict.  c.  35.   The 
subsequent  Acts  up  to  1855,  including  16  &  17  Yict.  c.  34,  by  which 
important  alterations  were  made  and  the  Act  was  extended  to  lie- 
land,  are  collected  in  Mr.  Tidd  Pratt*s  Income  Tax  Acts  (1855).) 

It  follows,  therefore,  that  not  only  has  the  mortgagor  the  right 
to  make  the  deduction  of  income  tax  without  express  contract,  but 
he  cannot  by  contract  deprive  himself  of  this  right.     Though, 
however,  an  express  agreement  that  the  deduction  of  the  income 
tax    shall    not  be    allowed   would   be   void    under    the   Acts, 
the  object  of   receiving  the  interest,  in  full,  at  a  given  lute, 
is  attainable  indirectly.     For  this  purpose,  the  rate  of  interest 
contracted    for   must  be   such,  that,  after  deduction   of  income 
tax,  the  remainder  will  be  of  the  required  amount.     Hence,  if 
the  interest  received  is  to  preserve  a  uniform  rate,  that  contracted 
for  must  vary  with  the  income  tax.    While  the  income  tax  con- 
tinued steady  at  Id,  in  the  pound,  mortgages  were  sometimes  taken 
at  such  a  rate  of  interest  as  left  the  mortgagee  a  clear  per-centago 
upon  his  money,  over  and  above  the  income  tax;  as,  for  instance, 
where  it  was  intended  that  4  per  cent,  should  be  received  free  from 
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[parties] ,  and  of  every  or  any  other  power  enabling  him 
in  this  behalf,  doth  hereby  appoint  (e),  and,  by  virtue  of 

income  tax,  interest  at  £4.  28.  dd,  per  cent,  was  stipulated  for ;  but 
it  has  not,  so  far  as  the  writer  is  aware,  been  the  practice  to  stipu- 
late for  interest  in  such  terms  as  would  keep  the  amount  received 
nnifona  in  the  event  of  a  variation  in  the  duty.    Should  it  be 
desired  to  stipulate  for  interest  at  a  given  rate,  say  4  per  cent, 
clear  of  income  tax,  under  all  variations  of  the  tax,  perhaps  the 
mok  conyenient  mode  of  framing  the  deed  would  be,  to  require  the 
mortgs^r  to  covenant  for  the  payment  of  interest  at  5  per  cent., 
and  to  add  an  agreement  (see  supra,  pp.  592 — 593,  and  notes,  and 
infra,  p.  884),  that,  upon  payment  within  a  specified  time  after 
each  half-yearly  day,   interest  shall  be  accepted  at  such  a  rate, 
as;  after  deduction  of  income  tax,  will  leave  a  clear  remainder, 
equal  to  half  a  year's  interest  at  4  per  cent,  per  annum,  upon  the 
principal  sum.  secured.     As  to  the  legality  and  frame  of  agree* 
ments  for  raising   or  reducing   the    annual    payment  according 
to  the  amount  of  income  tax,  so  as  in  effect  to  charge  the  party 
making  the  payment  with  the  income  tax,  see  Davids.  Conv.  Wills, 
2nd  ed.,  pp.  349,  350,  note,  and  the  cases  (there  referred  to)  of 
CUlmm  V.  Travers,  12  C.  B.,  N.  S.  181 ;  JDavies  v.  FUton,  2  Dm.  & 
War.  225,  236 ;  and  Floyer  v.  Bankesy  11  W.  E.  630 ;  and  see  Beadel 
T.  Pitt,  13  W.  E.  287.    The  prohibition  in  6  &  6  Vict.  c.  35,  s. 
103,  against  agreements  for  the  payment  of  any  interest  or  clear 
annual  sum  without  allowing  the  income  tax,  extends  to  aU  cases  of 
contract;  and  though  16  &  17  Vict.  c.  34,  s.  40,  speaks  of  yearly 
iotffl^  only,  it  applies  to  all  interest  accruing  at  a  yearly  rate, 
whether  payable  periodically  or  not ;   and  hence  the  right  of  de- 
duction exists  with  i-espect  to  the  interest  on  purchase  money,  as 
well  as  with  respect  to  the  interest  on  mortgage  money  {Bebb  v. 
Bunny,  1  Kay  &  J.  216 ;  and  see  the  same  case  as  to  the  mode  in 
vMch  this  right  of  deduction  is  made  available  on  purchases  under 
the  Court).      But  the  prohibition  does  not  extend  to  annuities 
<3eated  by  will,  as  to  which,  therefore,  it  is  a  question  of  construc- 
tion whether  the  income  tax  is  payable  by  the  annuitant,  or  not. 
See  David«.  Conv.  Wills,  2nd  ed.,  pp.  346  et  seq.,  note,  and  the  cases 
there  cited ;  Abculam  v.  Abadam,  33  Beav.  475,  in  which  it  was 
held  (in  conformity  with  prior  decisions)  that  the  income  tax  is  not 
a  deduction,  so  that  the  bequest  of  an  annuity  without  deduction, 
did  not  give  it  free  from  income  tax. 

(e)  As  to  the  mode  of  referring  in  an  appointment  to  the  instru- 
ment creating  the  power,  and  the  frame  of  the  appointment,  see 
fiupra,  p.  174.  As,  in  mortgages,  the  whole  legal  fee  is  vested  in 
the  mortgagee,  the  appointment  and  the  grant  may  properly  be 
comprised  in  one  witnessing  part  (see  supra,  p.  213,  note  (c) ). 
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Fkbobbbbt  L 


MORTOAQI   IH 

ril  TO  OHE 

PXSflOH,  WITH 

poWKR  or 

BALX. 

8.  Paroels. 

9.  General  Vorda. 


his  estate  and  interest,  doth  hereby  grant  (/)  unto  the 
said  C.  D.y  his  heirs  and  assigns,  All  that  &c.  [parcek^ 
either  substantively  or  by  reference  to  a  schedule  and  platii 
as  infra,  p.  878] ;  Together  with  all  franchises,  build- 
ings, fixtures,  commons,  ways,  lights,  sewers,  water- 
courses, rights,  privileges,  easements,  advantages,  and 
appurtenances  whatever,  to  the  said  hereditaments  or  any 
part  thereof  appertaining,  or  with  the  same  or  any  part 
thereof  now  or  heretofore  enjoyed,  or  reputed  as  part  or 
member  thereof,  or  appurtenant  thereto ;  And  all  the 
estate,  right,  title,  interest,  claim,  and  demand  of  him  the 
10.  Habendom.    Said  A.  B.,  in,  to,  and  upon  the  same  premises  (g) :  To 

HAVE  AND  TO  HOLD  the  Said (h)  and  hereditaments, 

and  all  other  the  premises  hereinbefore  expressed  to  be 
hereby  granted,  Unto  the  said  C.  D.,  his  heirs  and  assigns, 
to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns  for 
ever^  subject  to  the  proviso  for  redemption  hereinafter 
contained:  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that,  if  the  said  A.  B.,  his  heirs,  executors, 

administrators,  or  assigns,  shall,  on  the  said day  of 

next,  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  the  said  sum  of  £ ,  with  interest 

for  the  same  in  the  meantime  at  the  rate  of per  cent 

per  annum,  then  the  said  C.  D.,  his  heirs  or  assigns, 
shall  at  any  time  thereafter,  upon  the  request  and  at  the 


11.  ProTiso  for 
redeniption. 


(/)  With  regard  to  the  operative  words,  see  ante,  Vol.  i.,  pp.  66 
et  seq. ;  supra,  p.  170.  The  word  "  alien  "  was  always  considered 
inappropriate  to  a  mortgage,  because  it  is  understood  to  mean  an 
absolute  parting  with  the  whole  estate  (Jacob's  Law  Dictionary, 
Alienation). 

{g)  With  regard  to  the  description  of  the  parcels  and  the  general 
words  and  estate  clause,  see  supra,  p.  207,  note  (e) ;  p.  208,  note  (/) ; 
p.  213,  note  (  ).  The  general  words  in  this  precedent  are  in  the 
**  short  form  for  any  kind  of  property,"  given  ante.  Vol.  i.,  p.  402, 
No.  V. ;  they  should  of  course  be  yaned  according  to  the  nature 
and  situation  of  the  property,  as  suggested  in  the  note  to  the  form 
referred  to. 

(A)  Enumerate  the  heads  of  the  property  as  manors,  messnages, 
parcels  of  land,  &c.,  as  the  case  may  be.    See  ante,  Vol.  i.,  p.  94. 
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cost  of  the  said  A.  B.,  his  heirs,  executors,  administrators,  Pbioedift  I. 

or  assigns,  reconvey  the  said-  premises  hereinbefore  ex.  xortoaohh 

pressed,  to  be  hereby  granted,  To  the  use  of  the  said  "■  *<>  <>"■ 

PIHSOV    WITH 

A.  B.,  his  heirs   and   assigns,  or  as  he  or  they  shall  powk'k  or 

direct  (i).     And  the  said  A.  B.  doth  hereby,  for  himself,  "^"^ 


sale. 


his  heirs,  executors,  and  administrators,  covenant  with  12.  Covenant  for 
the  said  C.  D.,  his  executors  and  administrators,  that,  if  interoit 

the  said  sum  of  £ ,  or  any  part  thereof,  shall  remain 

unpaid  after  the  said day  of next,  he  the  said 

A.  B.,  his  heirs,  executors,  or  administrators,  will,  so  long 
as  the  same  sum  or  any  part  thereof  shall  remain  unpaid, 
pay  to  the  said  C.  D.,  his  executors,  administrators,  or 

assigns,  interest  for  the  said  sum  of  £ ,  or  for  so 

mach  thereof  as  shall  for  the  time  being  remain  unpaid, 
at  the  rate  of  —  per  cfent.  per  annum,  by  equal  half- 
yearly  payments,  on  the day  of and  the 

day  of (j).  And  it  is  hereby  provided  and  declared,  13.  Power  of 

that  it  shall  be  lawful  for  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  at  any  time  or  times  after  the  said 

■ day  of next,  without  any  further  consent  on  the 

part  of  the  said  A.  B.,  his  heirs  or  assigns,  to  sell  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted,  or 
any  part  or  parts  thereof,  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  with  power 
upon  any  such  sale  to  make  any  stipulations  as  to  title  or 
evidence  or  commencement  of  title  or  otherwise,  which  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  shall 
deem  proper ;  And  also  with  power  to  buy  in,  or  rescind 
or  vary  any  contract  for  sale,  and  to  reseU,  without  being 
responsible  for  any  loss  occasioned  thereby ;  And,  for  the 
purposes  aforesaid,  or  any  of  them,  to  execute  and  do  all 
such  assurances  and  things  as  he  or  they  shall  think  fit : 


(f)  As  to  the  place  and  frame  of  the  proviso  for  redemption,  see 
Bupra,  pp.  561,  577  et  seq.  As  to  the  right  of  the  mortgagor  to 
dictate  the  form  of  the  re-conveyance,  see  supra,  pp.  830  et  seq., 
p.  832,  note  {h). 

(j)  As  to  the  place  and  operation  of  the  covenant  for  pa3rment  of 
interest,  see  supra,  pp.  562,  591. 
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Prkoidbitt  I.  And  it  is  hereby  agreed  and  declared,  that,  upon  any 

mortoIqi  ni  ®*^®  under  the  power  of  sale  hereinbefore  contained,  by 

Ri  TO  OHK  the  executors  or  administrators  of  the  said  C.  D.,  or  by 

powsk  Of  *^y  other  person  or  persons  who  may  not  be  seised  of 

"^^'  the  legal  estate  in  the  premises  sold,  the  heirs  of  the  said 

14.  Heirs  ouhe  C.  D.,  or  any  other  person  or  persons  in  whom  the  legal 
«oncar  iroon-  estate  in  the  same  premises  shall  be  vested,  shall  make 
vejanccs.  g^ch  assurances  of  the  same  for  the  purpose  of  carrying 

the  sale  thereof  into  effect  as  the  person  or  persons  by 

15.  Power  to  be  whom  the  sale  shall  be  made  shall  direct:  Provided 
in  «rtoitt^°  ^  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  the 
eventa.  said  C.  D.,   his  executors,   administrators,   or  assigns, 

shall  not  execute  the  power  of  sale  hereinbefore  con- 
tained, unless  and  until  default  shall  have  been  made  in 
pa}inent,  at  the  time  hereinbefore  appointed  for  payment 
thereof,  of  some  principal  money  or  interest,  the  payment 
whereof  is  intjended  to  be  hereby  secured,  and  he  or  they 
shall  have  given  a  notice  (A:)  in  writing  to.4Jie  said  A.  B.,  his 
ly'  d^^^AJU  /t-^^A-  ^®^»  executors,  administrators,  or  assigns,  to  pay  off  the 
A  ^^L  L<f^  t  monies  for  the  time  being  owing  on  the  security  of  these 

\>"'#^  SyZiu/i^   presents,  or  left  a  notice  in  writing  to  that  effect,  at  or 
_  upon  some  part  of  the  said  premises  hereinbefore  ex- 

pressed to  be  hereby  granted,  and  default  shall  have  been 
made  in  payment  of  the  whole  or  part  of  such  monies  for 
six  calendar  months  (l)  from  the  time  of  giving  or  leaving 

{k)  See  a  form  of  notice  by  mortgagees  of  their  intention  to 
exercise  the  power  of  sale,  Davids.  Conv.  2n(i  ed.  voL  5,  p.  1113. 

]^fo„^)] {I)  A  month  in  law  is,  primd  fade^  a  lunar  month,  or  twenty- 

wliether  luuar  or  eight  days,  unless  otherwise  expressed  (Stephen's  Oomm.,  dth  edit, 
calendar.  y^i^   j^  p^  289,  and  cases  cited  in  note  («) ).     But,  in  mortgage 

transactions,  a  month  means  a  calendar  month.  It  has  been  bo 
decided  in  case  of  a  foreclosure  (^non.,  Bamardiston,  C.  C,  324;  2 
Eq.  Ca.  Abr.  605) ;  and  was  so  considered  (though,  under  the  cir- 
cumstances, it  was  not  necessary  to  decide  the  point)  upon  a  coTe- 
nant  in  a  mortgage  to  pay  the  money  at  the  end  of  six  montlis 
(Dyfce  V.  Sweeting y  Willes,  685,  588) ;  and,  having  regard  to  the 
long-established  practice  of  fixing  the  time  for  redemption  with 
reference  to  the  period  of  a  year  (formerly  at  the  end  of  one  year, 
and  now  in  general  of  half  a  year),  it  is  probable  that  the  same 
rule  would  be  applied  to  any  other  computation  of  time  relating  to 
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such  notice,  or  unless  and  until  the  whole  or  part  of  Preokdbivt  I. 
some  half-yearly  payment  of  interest,  which  shall  become  mortoagb  ik 
due  on  the  security  of  these  presents,  shall  have  become  ««  to  ove 
in  arrear  for  three   calendar  months ;    and   every  such        powkb  of 

notice  as  aforesaid  shall  be  sufiScient,  though  not  addressed  _    J^^ 

to  any  person  or  persons  by  name  or  designation,  and 
notwithstanding  the  person  or  any  of  the  persons  affected 
thereby  may  be  unborn,   imascertained,   or  under  dis- 
abUity:  Provided  also,  and  it  is   hereby  agreed  and  i6.  Parcha«r 
declared,   that,  upon   any  sale  purporting  to  be   made  gneh*evento  have 
in  pursuance  of  the  aforesaid  power  in  that  behalf,  the  happened,  or  to 
purchaser  or  purchasers  shall  not  be  boimd  to  see  or  irreguUrity  in 
inquire  whether  either  of  the   cases  mentioned  in  the  the  sale, 
clause  or    provision    lastly   hereinbefore   contained  has 
happened,  or  whether  any  default  has  been  made  in  pay- 
ment of  any  principal  money  or  interest  intended  to  be 
hereby  secured,  at  the  time  hereinbefore,  appointed  for 
payment  thereof,  or  whether  any  money  remains  on  the 
security  of  these  presents,  or  as  to  the  necessity  or  ex- 
pediency of  the  stipulations,  subject  to  which  such  sale 
shall  have  been  made,  or  otherwise  as  to  the  propriety  or 
regularity  of  such    sale,    and^  notwithstanding    any  im- 
propriety or  irregularity  whatsoever  in  any  such  sale,  the 
same  shall,  as  far  as  regards  the  safety  and  protection  of 
the  purchaser  or  purchasers,  be  deemed  to  be  within  the  | 
aforesaid  power  in  that  behaK,  and  be  valid  and  effectual  > 
accordingly ;  and  the  remedy  of  the  said  A.  B.,  his  heirs  i 
or  assigns,  in  respect  of  any  breach  of  the  clause  or  pro-  • 
VKion  lastly  hereinbefore  contained,  or  of  any  impropriety  I 
or  irregularity  whatsoever  in  any  such  sale,  shall  be  in  1 


mortgages.  The  practice  of  conveyancers,  however,  is  to  specify 
calendar  months  as  well  in  mortgages  as  in  other  instruments.  In 
oonsidermg  what  is  the  length  of  a  calendar  n^onth,  it  is  sufficient 
when  the  months  are  broken,  whatever  may  be  the  length  of  either, 
to  go  from  one  day  in  one  month  to  the  corresponding  day  in  the 
other.  (Per  Cockbumy  0.  J.,  in  Freeman  v.  Read,  11  W.  E.  802.) 
The  Act  of  13  &  14  Yict.  c.  21,  enacts  (s.  4),  that,  in  subsequent 
statutes,  the  word  "month"  shall  mean  calendar  month,  unless 
words  be  added  showing  lunar  month  to  be  intended. 
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17.  Receiptor 
the  mortgagee  to 
be  a  discharge  • 
for  the  par- 
chaie  money, 

18.  TrnatBofthe 
porchase 
money. 


19.  Power  of 
sale  to  be 
exercised  by 
any  person 
entitled  to  gire  a 
receipt  for  the 
mortgage 
money. 

20.  Mortgagee 
not  to  be  liable 
for  involnntary 
losses. 


damages  only:  And  it  is  hereby  also  agreed  and  de- 
clared, that,  upon  any  such  sale  as  aforesaid,  the  receipt 
of  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
for  the  purchase  money  of  the  premises  sold,  shall  effectu- 
ally discharge  the  purchaser  or  purchasers  therefrom,  and 
from  being  concerned  to  see  to  the  application,  or  being 
answerable  for  any  loss  or  misapplication  thereof;  And 
IT  IS  HEREBY  further  agreed  and  declared,  that  the  said 
CD.,  his  executors,  administrators,  or  assigns,  shall,  by 
and  out  of  the  monies  which  shall  arise  from  any  such 
sale  as  aforesaid,  in  the  first  place,  reimburse  himself  or 
themselves,  or  pay  or  discharge  all  the  costs  and  expenses 
incurred  in  or  about  such  sale,  or  otherwise  in  respect  of 
the  premises ;  and,  in  the  next  place,  apply  such  monies 
in  or  towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents;  and  then  pay 
the  surplus  (if  any)  of  the  said  monies,  which  shall  arise 
from  such  sale,  unto  the  said  A.  B.,  his  heirs  or  assigns: 
And  IT  IS  HEREBY  also  agreed  and  declared,  that  the 
aforesaid  power  of  sale  may  be  exercised  by  any  person 
or  persons,  who,  for  the  time  being,  shall  be  entitled  to 
receive  and  give  a  discharge  for  the  moneys  owing  on 
the  security  of  these  presents  :  Provided  also,  and  it  is 
hereby  agreed  and  declared,  that  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  shall  not  be  answer- 
able or  accountable  for  any  involuntary  losses  which  may 
happen  in  or  about  the  exercise  or  execution  of  the  afore- 
said power  and  trusts,  or  any  of  them  (m).    And  the 

(m)  Ab  to  the  place,  frame,  and  operation  of  the  power  of  sale, 
and  its  subsidiary  provisions,  see  supra,  pp.  563,  612,  618  et  seq. 
Dudddl  V.  Simpson,  referred  to,  p.  623,  note,  is  reported  on  appeal 
L.  R.  2  Ch.  Ap.  102.  The  judgments  of  the  Lords  Justices  con- 
tain some  instructive  observations  on  the  construction  and  effect  of 
a  condition  enabling  a  vendor  to  rescind.  In  connexion  with  the 
cases  cited  in  the  latter  part  of  note  (d),  p.  635,  reference  may 
be  made  to  Ford  v.  OWm,  L.  R.  3  Eq.  Ca.  461,  in  which  Vice- 
Chancellor  Stuart  expressed  his  opinion,  that  the  doctrine  that  a 
mortgagee  may  purchase  from  the  mortgagor  his  equity  of  re- 
demption, had  been  laid  down  without  sufficient  qualification,  and 
set  aside  such  a  sale  made  by  the  mortgagor  on  t^e  eve  of  bank- 
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BAH)  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,     Precedent  I. 
and  administrators,  covenant  with  the  said  C.  D.,  his      mortgage  ik 

. FEE  TO  0KB 

rERSON,   WITH 

raptcy.     The  ground  taken  was  that  a  transaction  of  this  -kind         power  of 

between  the  mortgagor  and  mortgagee  ought  to  be  looked  upon 

with  jealousy — ^that  there  had  been  pressure,  and  the  sale  was  at   21.  Covenants 
an  under  value.   It  is  not  easy  to  understand  how  a  mortgagee  can   ^^  mortgagor  ; 
deriye  from  his  situation  the  means  of  putting  pressure  on  the 
mortgagor,  so  as  to  induce  him  to  part  with  the  mortgaged  pro- 
perty to  the  mortgagee  for  a  less  sum  than  could  have  been 
obtained  from  a  stranger. 

As  to  the  power  of  sale  given  by  Lord  Cranworth's  Act  (23  &  24   As  to  power  of 
Vict.  c.  146),  see  supra,  pp.  635  et  seq. ;  and  see  in  particular  the   '^^  i^^en  by 
comparison,  at  p.  637,  between  the  statutory  power  and  the  power  ^J^.  ^'*°^'**'^  ■ 
given  by  the  ordinary  forms  (including  those  followed  in  these  Pre- 
cedents).    The  15th  section  of  the  Act,  the  terms  of  which  import 
that  the  mortgagee  may  in  all  cases  convey  the  whole  estate  of  the 
mortgagor  or  which  he  has  power  to  dispose  of,  merits  special 
attention.    It  remains  to  be  seen  whether  this  will  be  so  largely 
interpreted  as   to  enable  the  mortgagee   to  sell  the  whole  in- 
terest of  which  the  mortgagor  had  power  to  dispose,  though  the 
mortgage  itself  may  be  expressly  confined  to  a  less  interest,  or 
whether  the  power  of  sale  will  be  held  to  be  commensurate  with  the 
charge.     See  also  sect.  16,  on  which  a  similar  question  may  arise. 
Port  IL  of  Lord  Cranworth*s  Act  (Powers  of  Mortgagees)  is  printed 
in  extenso  at  the  end  of  this  Precedent. 

If  a  mortgagee  proposes  to  rely  on  the  statutory  power  simply, 
the  proper  course  will  be  to  omit  the  power  of  sale.  If  it  is  desired 
to  take  advantage  of  the  statutory  power  with  variations  or 
limitations,  xmder  the  32nd  section  of  the  Act,  it  will  be  necessary 
that  the  deed  should  refer  to  the  Act,  and  define  the  variations  or 
limitations  with  which  it  is  to  apply.  In  the  following  clause  the 
power  is  derived  from  the  Act,  but  the  periods  of  notice  and  default 
upon  which  it  is  to  be  exercisable,  are  varied  so  as  to  agree  with  the 
prorisions  of  the  power  of  sale  in  these  Precedents.  See  also  Davids. 
Cone  Prec.,  7th  ed.,  Prec.  xxxvii.,  p.  150',  in  which  there  is  a  form 
of  mortgage,  with  powers  of  sale  and  insurance,  supplied  by  re- 
ference to  the  statute. 

"AxD  rr  IS   hereby  provided   and    declared  that  the   Power  of  sale 
powers  and  incidents  by  the  Act  of  23  &  24  Vict.  c.  146,  28  &  24*  vlct. 
Part  II.,  conferred,  and  thereby  annexed  and  made  inci-  ®-  ^^^* 
dent  to  mortgages,  shaU  be  exercisable  and  take  ejQTect  in 
relation  to  the  premises,  subject  only  to  the  following 
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heirs  and  assigns,  that  he  the  said  A.  B.  now  hath  power 
to  appoint  and  grant  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  use  of  the  said 
C.  D.,  his  heirs  and  assigns ;  And  also,  that,  if 
default  shall   be  made  in  payment  of  the  said  sum  of 

£ ,  or  the  interest  for  the  same,  or  any  part  thereof 

respectively,  on  the  said day  of next,  it  shall 


variations  or  limitations,  namely,  that  the  power  to  seD 
(with  all  subsidiarj'^  and  incidental  powers)  shall  be  exer- 
cisable, and  a  sale  or  sales  may  be  made  by  virtue  thereof 
by  the  said  [mortgagee] ,  his  executors,  administrators,  or 
assigns,  at  any  time  or  times  after  default  shall  have  been 
made  in  pajnnent  at  the  time  hereinbefore  appointed  for 
payment  thereof  of  some  principal  monej'^  or  interest,  the 
payment  whereof  is  intended  to  be  hereby  secured,  and 
he  or  tliey  shall  have  given  a  notice  in  writing  to  the  said 
[mortgagor]^  his   executors,  administrators,  or  assigns, 
some  or  one  of  them  to  pay  oflF  the  monies  for  the  time 
being  owing  on  the  security  of  these  presents,  or  left  a 
notice  in  writing  to  that  effect,  at  or  upon  some  part  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  and  default  shall  have  been  made  in  payment  of 
the  whole  or  part  of  such  moneys  for  six  calendar  months 
from  the  time  of.  giving  or  leaving  such  notice,  or  after 
the  whole  or  part  of  some  half-yearly  payment  of  interest 
which  shall  become  due  on  the  security  of  these  presents 
shall  have  become  in  arrear  for  three  calendar  months, 
and  every  such  notice   as  aforesaid   shall  be  sufficient, 
though  not  addressed, to  any  person  or  persons  byname  or 
designation,  and  notwithstanding  the  person  or  any  of  the 
persons  affected  thereby  may  be  unborn,  unascertained, 
or  under  disability;  And  any  sale  effected  in  professed 
exercise  of  the  statutory'  powers  as  hereby  varied,  shall, 
so  far  as  regards  the  safety  and  protection  of  the  pur- 
chaser, as  well  as  in  other  respects,  be  on  the  footing 
mentioned  in  the  said  Act  with  respect  to  a  sale  effected 
in  professed  exercise  of  the  powers  thereby  conferred." 
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be  lawful  for  the  said  C.  D.,  his  heirs  and  assigns,  to  Pm<»mht  I. 
enter  into  and  upon  all  or  any  of  the  said  premises,  and  MORTOAai  ih 
the  same  thenceforth  to  hold  and  enjoy,  and  to  receive      "■  "^  i" 

•*    •"    ^  FBBSOM,  WITH 

the  rents  and  profits  thereof,  without  any  interruption  or       fowsr  of 

disturbance  by  the  said  A.  B.,  or  any  other  person ;  And  ' 

THAT,  free  and  discharged  from,  or  otherwise  by  the  said  ?*•— fr««  ^^^ 
A.  B.,  his  heirs,  executors,  or  administrators,  sufficiently 
indemnified  against,  all   estates,   incumbrances,   claims, 
and  demands  whatsoever ;  And  further,  that  he  the  said  26.— for  farther 
A.  B.,  and  every  person  having  or  claiming  any  estate, 
right,  title,  or  interest  in  or  to  the  said  premises,  or  any 
of  them,  will,  at  all  times  (at  the  cost,  until  foreclosure 
or  sale  of  the  said  A.  B.,  his  heirs,  executors,  or  adminis- 
tntors,  and  afterwards  of  the  person  or  persons  requiring 
the  same),  execute  and  do  every  such  assurance  and  thing 
for  the  farther  or  more  perfectly  assuring  all  or  any  of 
the  said  premises.  To  the  use  of  the  said  C.  D.,  his  heirs 
&nd  assigns,  as  by  him  or  them  shall  be  reasonably  re- 
quired (n).    In  witness  &c.  (o), 

(n)  As  to  the  place  and  frame  of  the  oovenants  for  title  in  mort-  When  proTiao 
g&ge  deeds,  see  supra,  pp.  658—660.    As  to  the  non-insertion  of  a  ^^^^^^  rot^'ag 
proriBO  for  quiet  ei^oyment  until  default,  and  what  would  be  its  »  demiae. 
proper  place  and  operation  if  inserted,  see  supra,  pp,  564,  588 — 590. 
Tbe  question,  when  the  proviso  for  quiet  enjoyment  operates  as  a 
demise  (see  supra,  p.  589,  and  notes  (y)  and  {z)  thereto),  is  dis- 
coBBed  in  the  notes  to  Keech  v.  Hall,  Smith's  Lead.  Gas.,  6th  edit., 
523:  see  pp.  527^531.    The  learned  editors  consider  it  a  probable 
eondnsion  that,  "  in  order  to  make  a  re-demise,  there  must  be  an 
normative  covenant  that  the  mortgagor  shall  hold  for  a  determinate 
time ;   and  that,  where  either  of  these  elements  is  wanting,  there  la 
no  re-demise." 

(o)  Part  n.  of  Lord  Oranworth's  Act  (23  &  24  Yiot.,  c.  145), 
10  here  transcribed  in  extenao.  Bee  also  the  general  provisions 
(Put  ly.),  especially  s.  32,  enabling  the  statutory  powers  and 
mcidentB  to  be  varied  or  restricted  by  the  terms  of  the  deed. 

PAET  n. 

Potvera  of  Morigageea. 

*^  XI.  Where  any  principal  money  is  secured  or  charged  by  deed  Powen  incideDt 
on  any  hereditaments  of  any  tenure,  or  on  any  interest  therein,       mortg»ge«- 
the  person  to  whom  such  money  shall  for  the   time  being  be 
VOL.  n.  3  L 
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payable,  bis  executors,  administrators,  and  assigns,  shall,  at  any 
time  after  the  expiration  of  one  year  firom  the  time  when  such 
principal  money  shall  have  become  payable,  isusoording  to  the  terms 
of  the  deed,  or  after  any  intei'est  on  sacb  principal  money  shall 
have  been  in  arrear  for  six  months,  or  after  any  omissioii  ia 
pay  any  premium  on  any  insurance  whicb  by  the  terms  of  the 
deed  ought  to  be  paid  by  the  person  entitled  to  the  property  Bulgect 
to  the  charge,  have  the  following  powers,  to  the  same  extent 
(but  no  more)  as  if  they  had  been  in  terms  conferred  by  the  person 
creating  the  charge ;  namely, 

1st.  A  power  to  sell  or  concur  with  any  other  person  in  selliiig 
the  whole  or  any  part  of  the  property  by  puUic  auctlaiL 
or   priyate  contract,  subject   to   any  reasonable   conditions 
he  may  think  fit  to  make,  and  to  rescind  or  Taiy  contractB 
for  sale,  or  buy  in  and  re-sell  the  property,  from  time  to 
time,  in  like  manner : 
2nd.  A  power  to  insure  and  keep  insured  from  loss  or  damage 
by  fire   the  whole  or   any  part  of  the    property  (whether 
affixed   to    the   freehold   or   not)   which   is   in   its  natoM 
insurable,   and    to    add   the   premiums  paid   for   any  sodi 
insurance  to  the  principal  money  secured  at  the  same  rate 
of  interest : 
3rd.  A  power  to  appoint  or  obtain  the  appointment  of  a  receiTer 
of  the  rents  and  profits  of  the   whole  or  any  part  of  the 
property  in  manner  herein-after  mentioned. 
"XIT.  Eeceipts  for  purchase  money  given  by  the  person  or 
persons  exerdsing  the  power  of  sale  hereby  conferred  shall  be 
sufficient  discharges  to  the  purchasers,  who  shall  not  be  bound  to 
see  to  the  application  of  such  purchase  money. 

''  Xin.  No  such  sale  as  aforesaid  shall  be  made  until  after  six 
months  notice  in  writing  given  to  the  person  or  one  of  the  persons 
entitled  to  the  property  subject  to  the  charge,  or  affixed  on  soma 
conspicuous  part  of  such  property;  but  when  a  sale  has  beon 
effected  in  professed  exercise  of  the  powers  hereby  conferred,  the 
title  of  the  purchaser  shall  not  be  liable  to  be  impeached  on  the 
groimd  that  no  case  had  arisen  to  authorise  the  exercise  of  sndi 
power,  or  that  no  such  notice  as  aforesaid  had  been  given;  but 
any  person  damnified  by  any  such  unauthorised  exercise  of  such 
power  shall  have  his  remedy  in  damages  against  the  person 
selling. 

**  XIV,  The  money  arising  by  any  sale  effected  as  aforesaid  shall 
be  applied  by  the  person  receiving  the  same  as  follows ;  first,  in 
payment  of  all  the  expenses  incident  to  the  sale  or  incurred  in  any 
attempted  sale ;  secondly,  in  discharge  of  all  interest  and  costs  then 
due  in  respect  of  the  charge  in  consequence  whereof  the  sale  was 
made ;  and,  thirdly,  in  discharge  of  all  the  principal  monies  then 
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dofi  in  reftpeot  of  sadi  charge ;   and  the  residue  of  such  money  Prioibiht  I. 

ahall  be  paid  to  the  peiveon  entitled  to  the  property  subject  to  the  

charge,  his  heirs,  executors,  administrators,  or  assigns,  as  the  "m^^ohIT 

case  may  be.  fibson,  with 

"XV.  The  person  exercising  the  power  of  sale  hereby  conferred  .powxb  or 

ihaU  have  power  by  deed  to  convey  or  assign  to  and  vest  in  the  bale. 


purchaser  the  property  sold,  for  all  the  estate  and  interest  therein,   GoiiTeytnoe  to 
which  the  person  who  created  the  charge  had  power  to  dispose  of,  *^®  pwrchaaer. 
eioept  that  in  the  case  of  copyhold  hereditaments  the  beneficial 
i&kerest  only  shall  be  oonyeyed  to  and  yested  in  the  purchaser 
bfsoohdeed. 

*'Xyi.  At  any  time  after  the  power  of  sale  hereby  conferred  Owner  of  charge 
shall  haye  become  exerdseable,  the  person  entitled  to  exercise  the  J^  ^'^d  '  '. 
BBme  shall  be  entitled  to  demand  and  recoyer,  from  the  person  yeyanoe  of  legal 
entitled  to  the  property  subject  to  the  charge,  all  the  deeds  and  eetate. 
docomentB  in  his  possession  or  power  relating  to  the  same  pro- 
perty, or  to  the  title  thereto,  which  he  would  have  been  entitled  to 
demand  and  recoyer  if  the  same  property  had  been   oonyeyed, 
appointed,  surrendered,  or  assigned  to  and  were  then  yested  in  him 
for  all  the  estate  and  interest  which  the  person  creating   the 
disrge  had  power  to  dispose  of,  and  where  the  legal  estate  shall  be 
ontstanding  in  a  trustee  the  person  entitled  to  a  charge  created  by 
a  person  equitably  entitled,  or  any  purchaser  from  such  person, 
shall  be  entitled  to  call  for  a  conyeyance  of  the  legal  estate  to  the 
same  extent  as  the  person  creating  the  charge  could  have  called 
ior  each  a  conyeyance  if  the  charge  had  not  been  made. 

"Xyu,  Any  person  entitled  to  appoint  or  obtain  the  appointment  Appointment  of 
of  a  reoeiyer  as  aforesaid  may  from  time  to  time,  if  any  person  or  "^•^^®'' 
peisone  has  or  haye  been  named  in  the  deed  of  charge  for  that 
pvipoee,  appoint  such  person  or  any  one  of  such  persons  to  be 
nceirer,  or  if  no  person  be  so  named,  then  may,  by  writing  de- 
livered to  the  person  or  any  one  of  the  persons  entitled  to  the 
property  subject  to  the  charge,  or  affixed  on  some  conspicuous 
part  of  the  property,  require  such  last-mentioned  person  or  persons 
to  appoint  a  fit  and  proper  person  as  receiyer,  and  if  no  such 
H^pointment  be  made  within  ten  days  after  such  requisition, 
then  may  in  writing  appoint  any  person  he  may  think  fit. 

"  XVjLU.  Eyery  receiyer  appointed  as  aforesaid  shall  be  deemed  Beoeiyer  deemed 
to  be  the  agent  of  the  person  entitled  to  the  property  subject  to  the  ^  tbe*m*  Juaior 
cbarge,  who  shall  be  solely  responsible  for  his  acts  or  defaults,  ^^ 

udess  otherwise  proyided  for  in  the  charge. 

"  XIX.  Eyery  reoeiyer  appointed  as  aforesaid  shall  haye  power  Powen  of  re- 
to  demand  and  recoyer  and  giye  effectual  receipts  for  aU  the  rents,  ^'^^^• 
issues,  and  profits  of  the  property  of  which   he  is    appointed 
noeiyer  by  action,  suit,  distress,  or  otherwise,  in  the  name  either 
of  the  person  entitled  to  the  property  subject  to  the  charge,  or  of 
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PRBOIDUrT  I. 

xoRTOAai  nr 

m  TO  OHI 
F1B80V,    WITH 

FOWBR  or 

BALK. 

Beoeiver  may  be 
ranoved. 

BooeiTor  to 
noeive  a  oom- 
mianon  not  ex- 
ceeding fire  per 
oeni. 


SeeeiTer  to  in- 
rare,  if  required. 


Applioation  of 
moneji  reoeiTed 
by  him. 


This  part  to 
relate  to  charges 
by  way  of  mort- 
gage only. 


the  person  entitled  to  the  money  secored  by  the  charge,  to  the  M 
extent  of  the  estate  or  interest  which  the  person  who  created  the 
charge  had  power  to  dispose  of. 

**  XX.  Every  reoeiyer  appointed  as  aforesaid  may  be  remoTed 
by  the  like  authority  or  on  the  like  requisition  as  before  provided 
with  respect  to  the  original  appointment  of  a  reoeiyer,  and  new 
receiyers  may  be  appointed  from  time  to  time. 

**  XXI.  Every  reoeiver  appointed  as  aforesaid  shall  be  entitled  to 
retain  out  of  any  money  received  by  him,  in  lien  of  all  ooets, 
charges,  and  expenses  whatsoever,  such  a  commission,  not  exceed- 
ing five  per  centum  on  the  gross  amount  of  all  money  reoeiTedi 
as  shall  be  specified  in  his  appointment,  and  if  no  amount  ahall  l» 
so  specified,  then  five  per  centum  on  such  gross  amount. 

**  XXII.  Every  reoeiver  appointed  as  aforesaid  shall,  if  bo 
directed  in  writing  by  the  person  entitled  to  the  money  secnred  by 
the  charge,  insure  and  keep  insured  from  loss  or  damage  by  fire, 
out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  chai^  (whether  affixed  to  the  freehold  or 
not)  which  is  in  its  nature  insurable. 

«  XXTTT.  Every  receiver  appointed  as  aforesaid  shall  pay  and 
apply  all  the  money  received  by  him  in  the  first  place  in  diadiazge 
of  all  taxes,  rates,  and  assessments  whatsoever,  and  in  payment 
of  his  oonunission  as  aforesaid,  and  of  the  premiums  on  the  in- 
surancesy  if  any,  and  in  the  next  place  in  payment  of  all  the 
interest  accruing  due  in  respect  of  any  principal  money  tiien 
charged  on  the  property  over  which  he  is  receiver,  or  on  any  part 
thereof,  and,  subject  as  aforesaid,  shall  pay  all  the  residue  of  such 
money  to  the  person  for  the  time  being  entitled  to  the  property 
subject  to  the  charge,  his  executors,  administrators,  or  assigns. 

"Xai  V.  The  powers  and  provisions  contained  in  this  part  of 
this  act  relate  only  to  mortgages  or*  charges  made  to  secaxe 
money  advanced  or  to  be  advanced  by  way  of  loan,  or  to  secare  an 
existing  or  frtttire  debt." 
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n. 

MORTGAGE  in  Fee  to  three  Persons,  who  adva/nce  the    P&EoiDsira  il. 
Money  on  a  Joint  Account,    Power  of  Sale.    At-     koetoIm  ih 
TORNMENT  by  Mortgagor.     The  Wife  of  the  Mortgagor    "«  'O  thebm 
iains  to  postpone  her  Right  of  Dower  (a).  ! — 


TfflS  INDENTUEE,  made  &c.,  Between  A.  B.,  of  i.  Parties. 
&c.  [mortgagor] ,  and  C.  B.  his  wife,  of  the  one  part,  and 
C.  D.,  of  &c,,  E.  F.,  of  &c.,  and  Q.  H.,  of  &c.  [mort- 
gagees] ,  of  the  other  part,  WITNESSETH,  that,  in  con-  2.  Witnc«rtli. 

sideration  of  the  sum  of  £ (b),  upon  the  execution  of  '•  Con8ide«idoii, 

these  presents,  paid  to  the  said  A.  B.  by  the  said  G.  D., 

E,  F.,  and  G,  H.  (the  receipt  of  which  sum  of  £ 4.  Reoeipt. 

the  said  A.  B.  doth  hereby  acknowledge  (c) ),  he  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  C.  D.,  E.  F.,  and  5.  GovenMit  for 
G.  H.,  their  executors  and  administrators,  that  he  the  mMtow^money. 
said  A.  B.,  his  heirs,  executors,  or  administrators,  will, 

on  the day  of next,  pay  to  the  said  C.  D., 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ ,  with  interest  for  the 

same,  in  the  meantime,  at  the  rate  of per  cent,  per 

amium  {d ).  AND  THIS  INDENTUEE  ALSO  WIT-  e.  Witneiwth. 

(a)  As  to  the  place,  frame,  and  operatioii  of  the  covenant  for 
payment  of  the  mortgage  money,  proviso  for  redemption,  covenant 
fot  payment  of  interest,  power  of  sale,  and  covenants  for  title,  see 
leferencee  in  notes  to  the  last  Precedent. 

(5)  See  the  observations  ante.  Vol.  i.,  pp.  59  et  seq.,  on  the 
amszderation  to  be  expressed  in  the  deed,  and  the  mode  of  de- 
scribing it. 

(e)  As  to  the  receipt  inserted  in  the  body  of  the  deed,  see  supra, 
p.  206,  note  (c). 

(cQ  As  to  the  omission  of  the  words  **  without  any  deduction,'* 
see  supra,  p.  858,  note. 
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Fm   TO   THRU 

PER80VS. 

7.  Grant. 

8.  Paroeli. 

9.  Habendonu 


10.  ProTiBo  for 
redemptioiL. 


Pbbobdiht  II.    NESSETH,  that  for  the  consideration  aforesaid,  the  said 

A.  B.  doth  hereby  grant,  and  the  said  C.  B.,  with  his 
concurrence,  and  for  the  purpose  of  postponing  her  right 
of  dower,  doth  hereby  release  and  dispose  of  (e),  unto  the 
said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns.  All 
THAT  &c.    [parcels — general  words,  supra,  p.  860] ;  To 

HAVE  AND  TO  HOLD  the  Said and  hereditaments,  and 

all  other  the  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs 
and  assigns.  To  the  use  of  the  said  C.  D.,  E.  F.,  and 
G.  H.,  their  heirs  and  assigns  for  ever,  subject  to  the 
proviso  for  redemption  hereinafter  contained :  Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that,  if  the 
said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 

shall  on  the day  of next,  pay  to  the  said  C.  D., 

E.  F,,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  said  sum  of  £ ,  with  interest  for 

the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum,  then  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor, 
their  or  his  assigns,  shall,  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  said  A.  B.,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  reconvey  the  said  pre- 
mises hereinbefore  expressed  ,to  be  hereby  granted,  To 
the  use  of  the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct.  And  the  said  A.  B.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  E.  F.,  and  G.  H^  their  executors  and 

administrators,  that,  if  the  said  sum  of  £ ,  or  any 

part  thereof,  shall  remain  unpaid  after  the  said day 

of next,  he  the  said  A.  B.,  his  heirs,  executors,  or 


11.  CoTODant  for 
payment  of 
interest. 


(e)  Ab  to  the  operative  words  in  an  assurance  by  a  mairied  wcnnin 
and  the  acknowledgment  of  deeds  by  maxned  women,  see  sapra, 
pp.  187,  207,  note  {d).  It  is  assumed  that  the  mortgagor  and  his 
wife  were  married  on  or  before  the  Ist  of  January,  1834 ;  as,  if 
married  after  that  date,  the  Act  of  3  &  4  Will.  4,  c.  105,  woa\A 
apply,  and  the  wife^s  concurrence  would  be  unneoeasazy. 
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administrators,  will,  so  long  as  the  same  sum  or  any  part    Tnaonmn  II. 
thereof  shall   remain   unpaid,  pay  to   the    said    C.  D.,     mortoIob  iw 
E.  F.,  aod  G.  H.,  or  the  survivors  or  survivor  of  them,     "■  to  thbii 

or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  interest  for  the  said  sum  of  £ or  for 

so  much  thereof  as  shall  for  the  time  being  remain  un- 
paid, at  the  rate  of per  cent,  per  annum,  by  equal 

half-yearly  payments,  on  the day  of ,  and  the 

day  of  .    Provided  always,  and  it  is  hereby  12.  Deolaratlon 

agreed  and  declared  between  and  by  the   said  C.  D.,  belonpJ^to^ 

E.  F.,  and  G.  H.,  that  the  said  sum  of  £ ,  so  paid  by  mortRageee  on 

them  as  aforesaid,  was  money  belonging  to  them  upon  a 
joint  account  in  equity  as  well  as  at  law ;  and,  accord- 
ingly, that  the  said  G.  D.,  E.  F.,  and  G.  H.,  and  the 
survivors  and  survivor  of  them,  shall  remain  entitled  in 

equity  as  well  as  at  law  to  the  sum  of  £ and  interest, 

intended  to  be  hereby  secured,  and  that  the  receipt  of  the 
survivors  or  survivor  of  them,  or  of  the  executors  or  admi- 
nistrators of  such  survivor,  or  their  or  his  assigns,  shall  be 
an  effectual  discharge  for  the  same  and  every  part  thereof 
respectively  (/).  And  it  is  hereby  provided  and  de-  18.  Power  of 
clared,  that  it  shall  be  lawful  for  the  said  C.  D.,  E.  F.,  '^^ 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  at  any  time  or  times  after  the  said day  of 

next,  without  any  further  consent  on  the  part  of  the  said 
A.  B.,  his  heirs  or  assigns,  or  of  the  said  G.  B.  or  her 
assigns,  or  any  other  person,  to  sell  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  or  any  part 
or  parts  thereof,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  with  power,  upon 
any  such  sale,  to  make  any  stipulations  as  to  title,  or  evi- 
dence or  commencement  of  title,  or  otherwise,  which  the 
said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 

(/)  As  to  the  place  of  the  claase  for  putting  the  mortgagees  on 
the  footing  of  joint  tenants  as  regards  the  receipt  of  the  mortgage 
money,  see  anpra,  p.  562 ;  and  as  to  the  operation  of  this  clause, 
9ee  supra,  pp.  596  et  seq. 
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PuoKDniT  II.  of  them,,  or  the  executors  or  administrators  of  suchsur* 

MORTOAQB  w  vivor,  thcir  or  his  assigns,  shall  deem  proper;  And  also 

WEE  TO  THui  with  power  to  buy  in,  or  rescind  or  vary  any  contract  for 

'*"^'"' sale,  and  to  resell,  without  being  responsible  for  any  loss 


occasioned  thereby;  And  for  the  purposes  aforesaid, or 
any  of  them,  to  execute  and  do  all  such  assurances  and 

14.  Hein  of  lur-  things  as  they  or  he  shall  think  fit :  And  it  is  hebebt 
pi^toooncar  agreed  and  declared,  that,  upon  any  sale  under  the  power 
in  oonyejaneet.  of  sale  hereinbefore  contained  by  the  executors  or  ad- 
ministrators of  the  survivor  of  the  said  C.  D.,  £•  F.,  and 
G.  H.,  or  by  any  other  person  or  persons  who  may  not  be 
seised  of  the  legal  estate  of  the  premises  sold,  the  heirs  of 
such  survivor,  or  any  other  person  or  persons  in  whom 
the  legal  estate  of  the  same  premises  shall  be  vested,  shall 
make  such  assurances  of  the  same,  for  the  purpose  of 
carrying  the  sale  thereof  into  effect,  as  the  person  or 
persons  by  whom  the  sale  shall  be  made  shall  direct: 

15.  Power  to  be    PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and  declared, 
SSS^TOU^   that  the  said  C.  D.,  E.  F.,  and  G,  H.,  or  the  survivors  or 

survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  not  execute  the 
power  of  sale  hereinbefore  contained,  unless  and  until 
default  shall  have  been  made  in  payment,  at  the  time 
hereinbefore  appointed  for  payment  thereof,  of  some  piin* 
cipal  money  or  interest,  the  payment  whereof  is  intended 
to  be  hereby  secured,  and  they  or  he  shall  have  given  a 
notice  in  writing  to  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  to  pay  off  the  monies  for  the 
time  being  owing  on  the  security  of  these  presents,  or  left 
a  notice  in  writing  to  that  effect  at  or  upon  some  part  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  and  default  shall  have  been  made  in  payment  of 
the  whole  or  part  of  such  monies  for  six  calendar  months 
from  the  time  of  giving  or  leaving  such  notice,  or  unless 
and  until  the  whole  or  part  of  some  half-yearly  payment 
of  interest,  which  shall  become  due  on  the  security  of 
these  presents,   shall  have « become  in  arrear  for  three 
calendar  months ;  and  every  such  notice  as  aforesaid  shall 
be  sufficient,  though  not  addressed  to  any  person  or  per* 


WME  TO  THBBM 
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SODS  by  name  or  deBignation,  and  notwithstanding  the    PriokdbhtII. 
person  or  any  of  the  persons  affected  thereby  may  be     hortoaoe  ih 
onbom,  miascertained,  or  under  disability :  Provided  also, 
and  it  is  hereby  agreed  and  declared^  that  npon  any  sale 
purporting  to  be  made  in  pursuance  of  the  aforesaid  power  qq^  ^  we  tliat 
in  that  behalf,  the  purchaser  or  purchasers  shall  not  be  roch«Tcnt«haTe 
bound  to  see  or  inquire  whether  either  of  the  cases  men-  ^e  uable  for  ine- 
tioned  in  the  clause  or  provision  lastly  hereinbefore  con-  ^f*"*^  ^  ^^ 
tained  has  happened,  or  whether  any  default  has  been 
made  in  payment  of  any  principal  money  or  interest 
intended  to  be  hereby  secured  at  the  time  hereinbefore 
appointed  for  payment  thereof,  or  whether  any  money 
remains  on  the  security  of  these  presents,  or  as  to  the 
necessity  or   expediency  of  the  stipulations  subject  to 
which  such  sale  shall  have  been  made,  or  otherwise,  as 
to  the  propriety  or  regularity  of  such  sale;   and,  not- 
withstanding any  impropriety  or  irregularity  whatsoever 
in  any  such  sale,  the  same  shall,  as  far  as  regards  the 
safety  and  protection  of  the  purchaser  or  purchasers,  be 
deemed  to  be  within  the  aforesaid  power  in  that  behalf, 
and  be  valid  and  effectual  accordingly ;  and  the  remedy 
of  the  said  A.  B.,  his  heirs  or  assigns,  in  respect  of  any 
breach  of  the  clause  or  provision  lastly  hereinbefore  con- 
tamed,  or  of  any  impropriety  or  irregularity  whatsoever 
in  any  such  sale,  shall  be  in  damages  only :   And  it  is  17.  RMeipt  of 
HEKEBY  also  agreed  and  declared,  that,  upon  any  such  to bea^!S!me 
sale  as  aforesaid,  the   receipt  of  the  said  C.  D.,  E.  F.,  fo'  tJi«  parchaw 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  for   the  purchase  money  of  the  premises  sold, 
shall  effectually  discharge  the  purchaser  or  purchasers 
therefrom,  and  from  being  concerned  to  see  to  the  appli- 
cation, or  being  answerable  for  any  loss  or  misapplication 
thereof;  And  it  is  hereby  further  agreed  and  declared,  18.  Tmstsofthe 
that  the  said  C.  D,,  E.  F.,  and  G.  H.,  and  the  survivors  P""^'^^"*^- 
or  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall,  by  and  out  of 
the  monies  which  shall  arise  from  any  such  sale  as  afore- 
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PElOmDIVT  II. 

MOETOAaa  nr 

VXB  TO  THRKl- 
rVHBOllS. 


19.  Power  of 
aale  to  be  eztr- 
cised  by  any 
I)er8on8  entitled 
to  give  a  receipt 
for  the  mortga^ 
money. 

20.  Mortmjceet 
not  to  be  liable 
for  inrolantary 
loaeet. 


21.  Witneneth. 


22.  Attornment 
by  mortgagor. 


said,  in  the  first  place  reimburse  themselves  or  himself 
or  pay  or  discharge,  all  the  costs  and  expenses  rQcuired 
in  or  about  such  sale,  or  otherwise  in  respect  of  the 
premises ;  And,  in  the  next  place,  apply  such  monies  in 
or  towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents ;  And  then  pay  the 
surplus  (if  any)  of  the  said  monies,  which  shall  arise  from 
such  sale,  unto  the  said  A.  B.,  his  heirs  or  assigns :  And 
IT  IS  HEREBY  also  agreed  and  declared,  that  the  aforesaid 
power  of  sale  may  be  exercised  by  any  person  or  persons 
who  for  the  time  being  shall  be  entitled  to  receive  and 
give  a  discharge  for  the  monies  owing  on  the  security  of 
these  presents :  Provided  also,  and  it  is  hereby  agreed 
and  declared,  that  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 
any  of  them,  their  or  any  of  their  executors,  adminis- 
trators, or  assigns,  shall  not  be  answerable  or  accountable 
for  any  involuntary  losses  which  may  happen  in  or  aboat 
the  exercise  or  execution  of  the  aforesaid  power  and  trusts, 
or  any  of  them.  |  AND  THIS  INDENTURE  ALSO 
Wri'^JESSKTH,  that,  for  the  consideration  aforesaid, 
the  said  A.  B.  doth  hereby  attorn  and  become  tenant  from 
year  to  year  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  their 
heirs  and  assigns,  for  and  in  respect  of  the  said  messuage 
or  tenement,  with  its  out-buildings  and  other  appurte- 
nances, and  the  several  pieces  of  land  situate  in , 

containing  in  the  whole acres  or  thereabouts,  now 

held  and  occupied  therewith  by  him  the  said  A.  B.  at  the 

yearly  rent  of  £ ,  clear  of  all  deductions,  to  be  paid, 

by  equal  half-yearly  payments,  on  the day  of ^9 

and  the day  of ,  the  first  half-yearly  payment 


28.  ProriBO  ena- 
bling mortgagees 
to  determine 
teaaDcy. 


thereof  to  be  made  on  the 


day  of 


next:  Pro- 


vided ALWAYS,  and  it  is  hereby  agreed  and  declared,  that 
it  shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  heirs  and  assigns,  at  any  time,  without  giving  pre- 
vious notice  of  their  intention  so  to  do,  to  enter  upon  and 
take  possession  of  the  said  messuage,  hereditaments,  and 
premises,  whereof  the  said  A.  B.  hath  attorned  tenant  as 
aforesaid,  and  to  determine  the  tenancy  created  by  the 
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aforesaid  attornment  (g).      And  the   said  A.   B.   doth    Puoidiitt  II. 
hereby  for  himself,  his  heirs,   executors,  and  adminis-     mortoaob  ih 
trators,  covenant  with  the  said  C.  D.,  E.  F.,  and  G.  H.,     "»  «>  mrm 

PIRflONH 

their  heirs  and  assigns,  that  they  the  said  A.  B.  and  C.  B. ! 

now  have  power  to  grant  and  release  all  the  said  premises  nio,toflor^**  ^^ 
herembefore  expressed  to  be  hereby  granted  To  the  use  of  25.  for  right  to 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns  ;  ^^"^^J'* 
And  also,  that,  if  default  shall  be  made  in  payment  of  26.  for  quiet 

the  said  sum  o{£ ,  or  the  interest  for  the  same  or  any  ^2IS«e«i^^r 

part  thereof  respectively,  on  the  said day  of de&nlt; 

next,  it  shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and 

G.  H.,  their  heirs  and  assigns,  to  enter  into  and  upon  all 

or  any  of  the  said  premises,  and  the  same  thenceforth 

to  hold  and  enjoy,  and  to  receive  the  rents  and  profits 

thereof,  without  any  lawful  interruption  or  disturbance  by 

the  said  A,  B.,  or  any  other  person ;  And  that  free  and  27.  free  from 

discharged  from,   or  otherwise   by  the  said  A.  B.,  his  "^™  »no«; 

heirs,  executors,  or  administrators  sufficiently  indemnified 

against,  all  estates,  incumbrances,  claims,  and  demands 

whatsoever ;  And  further,  that  he  the  said  A.  B.,  and  28.  for  farther 

every  person  having  or  claiming  any  estate,  right,  title, 

or  interest  in  or  to  the  said  premises  or  any  of  them,  will 

at  all  times  (at  the  cost,  until  foreclosure  or  sale  of  the 

said  A.  B.,  his  heirs,  executors,  or  administrators,  and 

afterwards  of  the  person  or  persons  requiring  the  same,) 

execute  and  do  every  such  assurance  and  thing  for  the 

iiirther  or  more  perfectly  assuring  all  or  any  of  the  said 

premises  to  the  use  of  the  said  C.  D.,  E.  F.,  and  G.  H., 

their  heirs  and  assigns,  as  by  them  shall  be  reasonably 

required.     In  witness,  &c.  (fe). 

[g)  As  to  the  place  of  the  attornment  clause,  see  supra,  p.  563 ; 
and  as  to  its  frame  and  operation,  see  supra,  pp.  643  et  seq. ;  and 
notes  to  Keech  v.  Hall,  1  Smith's  Lead.  Ca.,  6th  edit.  pp.  531 — 534. 

(h)  The  deed  must  be  acknowledged  by  0.  B.  See  supra,  p.  872, 
note  («). 
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8.  CoDsiden&iioii. 


in. 

PuoBDsn  III.         MORTGAGE  in  Fee  subject  to  pbiob  Charges. 

XOKTOAOI  IV         -^ 

rn  sowioT     THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  4c. 

[mortgagor] ,  of  the  one  part,  and  C.  D.,  of  &c.,  E.  F.,  of 
&c.,  and  G.  H.,  of  &c.  [mortgagees] ,  of  the  other  part  (a), 
WITNESSETH,  that,  in  consideration  of  the  sum  of 

£ ,  upon  the  execution  of  these  presents  paid  to  the 

said  A.  B.  by  the  said  C.  D.,  E.  F.,  and  O.  H.  (the  receipt 
of  which  sum  o{£ the  said  A.  B.  doth  hereby  acknow- 
ledge), he  the  said  A.  B.  doth  hereby,  for  himself,  lus 

4.  CoTenuitfor    heirs,  executors,  and  administrators,  covenant  with  the 
SfZSllll.^.     said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  admi- 

nistrators  [for  paym£nt  of  mortgage  mxmey  a8  at  p.  871, 

5.  Witoeneth.     supra] .      AND    THIS    INDENTURE    ALSO  WIT- 

NESSETH, that,  for  the  consideration  aforesaid,  the  said 

6.  Qnmt.  A.  B.  doth  hereby  grant  unto  the  said  C.  D.,  E.  F.,  and 

7.  Parcda  bj  re-  G.  H.,  their  heirs  and  assigns.  All  and  singular  the 
■ohedole.  messuages,  farms,  lands,  tenements,  and  hereditaments 

situate  in  the  county  of ,  the  particulars  whereof  are 

specified  in  the  schedule  hereto,  and  which  are  delineated 

in  the  plan  drawn  on  the skin  of  these  presents,  and 

therein  coloured ,  the  numbers  in  the  first  column  of  the 

said  schedule  referring  to  the  same  numbers  on  the  said 

8.  Hmbendam-'   plan   [General  words,  supra,  p.  860] ;  To  have  and  to 

HOLD  the  said  messuages,  farms,  lands,  tenements,  and 
hereditaments,  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  granted  unto  the  said  C.  D.,  E.  F., 
and  G.  H.,  their  heirs  and  assigns.  To  the  use  of  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns,  for  ever. 


(a)  Observe  that  the  prior  inoumbranoee  are  not  recited,  but 
merely  noticed  in  the  habendum,  see  supra,  p.  557. 
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SUBJECT  to  a  mortgage  for  a  sum  of  £ and  interest,   VsMmDwn  nr. 

made  by  an  indenture  dated  the  day  of ,  and     hoktoaoi  n 

expressed  to  be  made  between  [parties]  (b);  To  a  mortgage      »"  subjkw 

for  a  sum  of  £ and  interest,  made  by  an  indenture        obaeou. 

made  the day  of ,  and  expressed  to  be  made  9  gab'ectto 

between  [parties] ;  To  a  contingent  jointure  rentcharge  of  tpedfied  charges. 

£ per  annum,  payable  to  G.  B.,  the  wife  of  the  said 

A.B.,  from  and  after  his  death,  during  the  then  remainder 
of  her  life,  if  she  shall  survive  him,  limited  by  an  indenture 

of  settlement,  dated  the day  of ,  and  made  in 

consideration  of  the  marriage  then  intended  to  be  had 
between  them,  and  to  a  term  of  100  years  by  the  same 
indenture  limited  for  securing  the  payment  of  the  said 
jointure  rentcharge;  To  a  term  of  1000 years  by  the  same 
indenture  limited  upon  trusts  for  raising  portions  for 
younger  children  or  a  younger  child  of  the  said  A.  B.  and 
6.  B.,  but  which  trusts  have  not  taken  effect  by  reason  of 
there  having  been  no  such  younger  child ;  To  an  annuity  of 

£ ,  payable  to  M.  T,  during  her  life,  and  charged  by  a 

codicil  dated  the day  of to  the  will  of ;  And 

to  a  mortgage  for  a  term  of  years  to ,  for  a  sum  of 

£ and  interest,  made  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  [parties] ; 

And  also  subject  to  the  proviso  for  redemption  herein-  10.  Proyim  far 
after  contained :    Provided  always,   and  it  is  hereby      ^^P**^**- 
agreed  and  declared,  that,  if  the  said  A.  B.,  his  heirs, 

executors,  administrators,  or  assigns,  shall,  on  the  said 

day  of next,  pay  to  the  said  CD.,  E.F.,  and  O.H., 

or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 
said  sum  of  £ ,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of per  cent,  per  annum,  then  the 

said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 
of  them,  or  the  heirs  of  such  survivor,  their  or  his  assigns. 


(5)  Am  the  object  of  mentioning  the  parties  to  an  instrument 
xecited  or  noticed  Is  merely  to  identify  it,  the  names  only  of  the 
parties  should  be  stated,  without  the  addition  of  their  residences  or 
descriptions. 
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TO    PRIOR 
OHi-RaES. 


1 4.  Power  of 

sale. 


rRscRDBirT  III.    shall  at  any  time  thereafter^  upon  the  request  and  at  the 

cost  of  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  reconvey  the  said  premises  herein- 
before expressed  to  be  hereby  granted  to  the  use  of  the 
said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct,  subject  to  the  said  several  charges  subject  to  which 
the  same  premises  are  hereinbefore  expressed  to  be  hereby 
granted,  or  such  of  them  as  shall  for  the  time  being  be 
subsisting  or  capable  of  taking  effect  [Covenant  for  payment 
of  interest,  supra,  p,  872 — Declaration  that  money  belongs 
to  mortgagees  on  joint  account,  supra,  p,  873] .  And  rr  is 
HEREBY  provided  and  declared,  that  it  shall  be  lawful  for 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  at  any  time  or  times  after  the 

said day  of next,  without  any  further  consent 

on  the  part  of  the  said  A.  B.,  his  heirs  or  assigns,  to  sell 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  or  any  part  or  parts  thereof,  either  together  or 
in  parcels,  and  either  by  public  auction  or  private 
contract,  with  power  upon  any  such  sale  to  make 
any  stipulations  as  to  title,  or  evidence  or  commence- 
ment of  title,  or  otherwise,  which  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  shall  deem  proper ;  And  also  with 
power  to  buy  in,  or  rescind  or  vary  any  contract  for  sale, 
and  to  resell  without  being  responsible  for  any  loss  occa- 
sioned thereby ;  And  for  the  purposes  aforesaid,  or  any  of 
them,  to  execute  and  do  all  such  assurances  and  things  as 
they  or  he  shall  think  fit :  And  it  is  hereby  agreed 
and  declared,  that  every  or  any  sale  under  the  power  here- 
inbefore contained,  may  be  made  either  subject  to  all  or 
any  of  the  principal  sums,  interest  and  yearly  sums,  sub- 
ject to  which  the  said  premises  are  hereinbefore  expressed 
to  be  hereby  granted,  or  any  part  or  parts  thereof  respec- 
tively, or  discharged  from  tlie  same  or  any  of  them,  or  any 
part  or  parts  thereof  respectively ;  And  in  the  latter  case 
either  upon  the  terms  of  the  same  or  any  of  them,  or  any 


15  Sale  may  be 
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or  discharged 
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part  or  parts  thereof  respectively,  being  paid  off  or  pur-  Pbscxdiiii!  HI. 

chased  out  of  the  purchase  monies  of  the  hereditaments  ^orioaob  » 

sold,  or  of  any  Government  or  other  annuity  or  annuities  "■  subjboi 

being  purchased  out  of  such  purchase  monies,  by  way  of  oHiBeBs. 


substitution  for  or  indemnity  against  the   said  yearly 

sums   or  any   of  them,   or  any  part  or  parts   thereof 

respectively,  or  upon  any  other  terms  of  indemnity  against 

the  said  principal  sums,  interest,  and  yearly  sums,  or  any 

of  them,  or  any  part  or  parts  thereof  respectively,  and 

generally,  upon  any  terms  respecting  the  same  which  the 

said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 

of  them,  or  the  executors  or  administrators  of  such  survivor, 

their  or  his  assigns,  shall  think  fit ;  And  with  power  for 

them  and  him  to  execute  and  do  all  assurances  and  things 

they  or  he  shall  think  fit  for  effectuating  such  terms  and 

purposes,  or  any  of  them  [Heirs  of  survimng  mortgagee  to 

concur  in  conveyance — Power  to  be  exercised  only  in  certain 

events — Purchaser  not  to  see  that  such  events  have  happened, 

or  to  be  liable  for  irregularity  in  the  sale,  supra,  pp.  874 — 

875] :  And  it  is  hereby  also  agreed  and  declared,  that,  18.  Receipt  of 

upon  any  such  sale  as  aforesaid,  the  receipt  of  the  said  CD.,  to  be  a  discharge 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  tl^  ^''"**^ 

'  '  '         money. 

the  executors  or  administrators  of  such  survivor,  their  or 

his  assigns,  for  the  purchase  money  of  the  premises  sold,  or 

for  so  much  thereof  as  shall  be  paid  to  them  or  him  (c),  shall 

effectually  dischai^e  the  purchaser  or  purchasers  therefrom, 

and  from  being  concerned  to  see  to  the  appUcation,  or 

being  answerable  for  any  loss  or  misappUcation  thereof : 

And  it  is  hereby  further  agreed  and  declared,  that  the  l^-  Tmeteof 

said  C.  D.,  E.  F.,  and  G.  H.,  and  the  survivors  and  sur-  money. 

vivor  of  them,  and  the  executors  or  administrators  of  such 

survivor,  their  or  his  assigns,  shall,  by  and  out  of  the 

monies  which  shall  arise  from  any  such  sale  as  aforesaid, 

and  which  shall  be  paid  to  them  or  him  (c),  and  shall  not 


(c)  These  words  are  inserted  upon  the  supposition,  which  is 
usually  the  fact,  that  the  prior  mortgagee  will  be  satisfied  directly 
out  of  the  purchase  monies,  and  the  surplus  only  paid  to  the 
mortgagees  who  sell. 
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ttle. 


PRiciikBirT  III.    shall  at  any  time  thereafter,  upon  the  request  and  at  the 

cost  of  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  reconvey  the  said  premises  herein- 
before expressed  to  be  hereby  granted  to  the  use  of  the 
said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct,  subject  to  the  said  several  charges  subject  to  which 
the  same  premises  are  hereinbefore  expressed  to  be  hereby 
granted,  or  such  of  them  as  shall  for  the  time  being  be 
subsisting  or  capable  of  taking  effect  [Covenant  for  payment 
of  interest^  gupra,  p.  872 — Declaration  that  money  heUmg^ 
to  mortgagees  on  joint  account,  supra,  p.  873] .  And  rr  is 
HEREBY  provided  and  declared,  that  it  shall  be  lawM  for 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  at  any  time  or  times  after  the 

said day  of next,  without  any  further  consent 

on  the  part  of  the  said  A.  B.,  his  heirs  or  assigns,  to  sell 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  or  any  part  or  parts  thereof,  either  together  or 
in  parcels,  and  either  by  public  auction  or  private 
contract,  with  power  upon  any  such  sale  to  make 
any  stipulations  as  to  titie,  or  evidence  or  conmience- 
ment  of  titie,  or  otherwise,  which  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  shall  deem  proper;  And  also  with 
power  to  buy  in,  or  rescind  or  vary  any  contract  for  sale, 
and  to  resell  without  being  responsible  for  any  loss  occa- 
sioned thereby ;  And  for  the  purposes  aforesaid,  or  any  of 
them,  to  execute  and  do  all  such  assurances  and  things  as 
they  or  he  shall  think  fit :  And  it  is  herebt  agreed 
and  declared,  that  every  or  any  sale  under  the  power  here- 
inbefore contained,  may  be  made  either  subject  to  all  or 
any  of  the  principal  sums,  interest  and  yearly  sums,  sub- 
ject to  which  the  said  premises  are  hereinbefore  expressed 
to  be  hereby  granted,  or  any  part  or  parts  thereof  respec- 
tively, or  discharged  from  the  same  or  any  of  them,  or  any 
part  or  parts  thereof  respectively ;  And  in  the  latter  case 
either  upon  the  terms  of  the  same  or  any  of  them,  or  aaj 


15  Sale  may  be 
either  sabject  to, 
or  diecbarged 
from,  prior 
ebargee. 
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part  or  parts  thereof  respectiyely,  being  paid  off  or  pur-  Puoidirt  ill. 

chased  out  of  the  purchase  monies  of  the  hereditaments  hortoagh  ih 

sold,  or  of  any  Government  or  other  annuity  or  annuities  "»  sobjiot 

being  purchased  out  of  such  purchase  monies,  by  way  of  obaroxs. 


substitution  for  or  indemnity  against  the   said  yearly 

STuns  or  any   of  them,   or  any  part  or  parts  thereof 

respectiyely,  or  upon  any  other  terms  of  indemnity  against 

the  said  principal  sums,  interest,  and  yearly  sums,  or  any 

of  them,  or  any  part  or  parts  thereof  respectively,  and 

generally,  upon  any  terms  respecting  the  same  which  the 

said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 

of  them,  or  the  executors  or  administrators  of  such  survivor, 

Oieir  or  his  assigns,  shall  think  fit ;  And  with  power  for 

them  and  him  to  execute  and  do  all  assurances  and  things 

they  or  he  shall  think  fit  for  effectuating  such  terms  and 

purposes,  or  any  of  them  [Heirs  of  surviving  mortgagee  to 

concur  in  conveyance — Power  to  be  exercised  only  in  certain 

events — Purchaser  not  to  see  that  such  events  have  happened, 

oriobe  liable  for  irregvloHty  in  the  sale,  supra,  pp.  874 — 

875] :  And  it  is  hereby  also  agreed  and  declared,  that,  ^8.  Beoeipt  of 

nponany such  sale  as  aforesaid,  the  receipt  of  the  said  CD.,  to  be  a  discharge 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  ^Zn^  ^"^"^ 

the  executors  or  administrators  of  such  survivor,  their  or 

his  assigns,  for  the  purchase  money  of  the  premises  sold,  or 

for  so  much  thereof  as  shall  be  paid  to  them  or  him  (c),  shall 

effectuaQy  discharge  the  purchaser  or  purchasers  therefirom, 

and  fiiom  being  concerned  to  see  to  the  application,  or 

being  answerable  for  any  loss  or  misapplication  thereof : 

And  it  is  hebeby  further  agreed  and  declared,  that  the  l^-  Tmrtaof 

said  C.  D.,  E.  F,,  and  G.  H.,  and  the  survivors  and  sur-  moneys 

nvor  of  them,  and  the  executors  or  administrators  of  such 

survivor,  their  or  his  assigns,  shall,  by  and  out  of  the 

monies  which  shall  arise  from  any  such  sale  as  aforesaid, 

and  which  Bhall  be  paid  to  them  or  him  (c),  and  shall  not 


(e)  These  "vords  are  inserted  upon  the  supposition,  which  is 
luniaUy  the  fact,  that  the  prior  mortgagee  will  be  satisfied  directly 
ont  of  the  purchase  monies,  and  the  surplus  only  paid  to  the 
mortgagees  who  sell. 
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be  required  for  the  satisfaction  of  prior  charges,  or  the 
effectuation  of  any  such  indemnity  or  other  purpose  as 
hereinbefore  authorised,  in  the  first  place  reimburse  them- 
selves or  himself,  or  pay  or  discharge,  all  the  costs  and 
expenses  incurred  in  or  about  such  sale,  or  otherwise 
in  respect  of  the  premises;   And,  in  the  next  place, 
apply  such  monies   in  or  towards    satisfaction  of  the 
monies  for  the  time  being  owing  on  the  security  of  these 
presents ;  And  then  pay  the  surplus  (if  any)  of  the  said 
monies  which  shall  arise  from  such  sale  unto  the  said  A.B., 
his  heirs  or  assigns  [Power  of  sale  to  be  exercised  by  any 
persons  entitled  to  give  a  receipt  for  the  mortgage  money- 
Mortgagees  not  to  be  liable  for  involuntary  losses,  supra, 
p.  876] ;  And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns,  that 
he  the  said  A.  B.  now  hath  power  to  grant  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 
To  the  use  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  their 
heirs  and  assigns,  subject  as  hereinbefore  is  mentioned; 
And  also,  that,  if  default  is  made  in  payment  of  the  said 

sum  of  £ ,  or  the  interest  for  the  same  or  any  part 

thereof  respectively,  on  the  said day  of next,  it 

shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and  G.  H.,  thor 
heirs  and  assigns,  to  enter  into  and  upon  all  or  any  of  the 
said  premises,  and  the  same  thenceforth  to  hold  and  enjoy, 
and  to  receive  the  rents  and  profits  thereof,  without 
any  lawful  interruption  or  disturbance  by  the  said  A.  B., 
or  any  other  person,  except  persons  claiming  in  respect 
of  the  charges  subject  to  which  the  said  premises  are 
hereinbefore  expressed  to  be  hereby  granted ;  And  that 
free  and  discharged  from,  or  otherwise  by  the  said  A.  B., 
his  heirs,   executors,   or  administrators  sufficiently  in- 
demnified against,  all  estates,  incumbrances,  claims,  and 
demands  whatsoever,  except  as  aforesaid ;  And  further, 
that  he  the  said  A.  B.,  and  every  person  having  or  claiming 
any  estate,  right,  title,  or  interest  in  or  to  the  said  premises 
or  any  of  them,  will  at  all  times  (at  the  cost,  until  fore- 
closure or  sale,  of  the  said  A.  B.,  his  heirs,  executors,  ot 
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KORTOAGK  IN 

FIB  SUBJECT 

TO   PRIOR 

CHARQfcS. 


administrators,  and  afterwards  of  the  person  or  persons    Prboedkht  m 

requiring  the  same)  execute  and  do  every  such  assurance 

and  thing  for  the  further  or  more  perfectly  assuring  all 

or  any  of  the  said  premises  to  the  use  of  the  said  C.  D., 

E.  F.,  and  G.  H.,  their  heirs  and  assigns,  subject  as 

hereinbefore  is  mentioned,  as  by  them  shall  be- reasonably 

required*    In  witness  &c. 

THE  SCHEDULE  above  referred  to  (d). 


IV, 


Prsoibiitt  it. 


2.  Witnesseth. 
8.  Consideratioii. 


MORTGAGE  in  Fee  by  Appointment — Provisoes  for        peb^  bt  " 
Reduction   of  Interest  upon  jpunctual  Payment,     apfoihtmbkt. 
and  for  Continuance  of  Loan  for  a  certain  Time — 
Power  of  Distress — Assignment  of  a  Policy  of 
Fire    Insurance  and    Covenant  for    Payment  of 
Premiums. 

THIS  INDENTURE,  made,&c.,  between  A.  B.,  of  &c.  l.  Parties 
[mortgagor] ,  of  the  one  part ;  and  C.  D.,  of  &c.  [mort- 
gagee] ,  of  the  other  part,  WITNESSETH,  that,  in  con- 
sideration of  the  sum  of  £ ,  upon  the  execution  of 

these  presents  paid  to  the  said  A.  B.  by  the  said  C.  D. 

(the  receipt  of  which  sum  of  £ the  said  A.  B.  doth 

hereby  acknowledge),  he  the  said  A.  B.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  his  executors  and  administrators 
[for  payment  of  m^yrtga^e  money  as  at  p.  857,  supra]  : 
AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that,  for  the  consideration  aforesaid,  the  said  A.  B.,  in 
exercise  of  a  power  contained  in  an  indenture  dated  the 

day  of  ,  and  expressed  to  be  made  between 

(parties] ,  and  of  every  or  any  other  power  enabling  him  in 

(d)  See  soggestionB  for  framing  a  descriptive  echedule,  ante, 
Toll  p.  81. 

VOL.  II.  8  M 
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MOKTOAOB  XV 
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▲PPOIHTXVVT. 

6.  Appointment. 

7.  Parcels. 

8.  ProTiaofor 
redemption. 


9.  Proviso  for 
redaction  of  in- 
teresU 


this  behalf,  doth  hereby  appoint  (a)  that  All  that,  &c« 
[parcels,  general  wards  {mipra,  p.  860)  without  the  "  AU 
the  Estate  "  Clause]  (6),  shall  henceforth  remain  and  be  to 
the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  subject  to 
the  proviso  for  redemption  hereinafter  contained :  [Proviso 
for  redemption,  as  at  p.  860,  supra,  referring  to  the  mort- 
gaged  property  as  "  the  said  premises  hereinb^ore  ex- 
pressed to  be  hereby  appointed  "  :  Covenant  for  payment 

of  interest  at  the  rate  of per  cent,  per  annum,  p.  861] : 

Provided  always,  and  the  said  C.  D.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  A.  B.,  his  heirs,  executors,  administrators* 
and  assigns,  that,  if  the  said  A.  B.,  his  heirs,  executors, 

administrators,  or  assigns,  shall,  on  every day  of 

,  and day  of ,  so  long  as  the  said  principal 

simi  of  £ or  any  part  thereof  shall  remain  unpaid,  or 

within  thirty  days  next  after  each  of  the  said  days  re- 
spectively, pay  to  the  said  CD.,  his  executors,  adminis- 
trators, or  assigns,  interest  for  the  said  sum  of  £ — -, 
or  for  so  much  thereof  as  shall  for  the  time  being  remain 

unpaid,  at  the  rate  of (c)  per  cent,  per  annum,  then 

he  the  said  C.  D.,  his  executors,  administrators,  and 

assigns,  shall  accept  interest  for  the  said  sum  of  £ '» 

or  for  so  much  thereof  as  shall  for  the  time  being  remain 

unpaid,  at  the  rate  of (c)  per  cent,  per  annum  for 

every  half  year  for  which  such  interest  shall  be  paid  to 
10.  Proviso  that  him  or  them  within  the  thirty  days  aforesaid  (d) ;  PrO' 

money  shall 

remain  for  a  •— ' — ■ — ■ ■ — 

certain  term. 

(a)  As  to  the  mode  of  referring  to  the  power,  and  the  frame  of 

the  appointment,  see  sapra,  p.  174. 

(6)  That  dauae  is  omitted  in  aasuranoes  taking  effeot  as  appoint- 
ments only.    See  ante,  Yol.  i.  p.  89. 

(c)  The  reduced  rate. 

{d)  As  to  the  place,  frame,  and  operation  of  the  provision  for 
^  reduction  of  interest  upon  punctual  payment,  see  supra,  pp.  562, 

592.  In  Thompeon  v.  Hudson^  L.  E.  2  Eq.  Ca.  612,  on  app.,  2  Ch.  Ap. 
255,  in  which  the  facts  of  the  case  were  of  some  complexity,  tfaei^ 
was  an  agreement  that  the  defendant  should  partly  pay  and  partij 
secure  by  mortgage,  to  be  payable  by  specified  instalments,  a  som 
less  than  the  whole  amount  in  which  he  was  indebted  to  the  plain- 
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viDED  ALSO,  and  the  said  C.  D.  doth  hereby,  for  himself,    FnonmHT  it. 
liis  heirs,  executors,  and  administrators,  covenant  with  the 


tiff  Tinder  certain  decrees ;  and  that  upon  the  payment  being  made 
and  mortgage  given,  the  plaintiff  should  execute  a  release ;  but 
upon  fulure  in  the  performance  of  the  agreement,  the  plaintiff 
eikonld  be  at  liberty  to  recover  the  whole  amount  payable  under 
the  decrees.    The  stipulated  payment  was  made,  and  a  mortgage 
given  for  the  stipulated  amount  to  be  payable  by  instalments ;  and 
it  was  thereby  expressly  provided  that  the  mortgage  was  not  to 
prejndioe  the  lien  under  the  decrees,  but  was  an  additional  (and 
not  a  Buhstituted)  security ;  and  that  the  defendant  should  not  be 
at  liberty  to  dispute  the  light  of  the  plaintiff  to  recover  under  the 
decrees,  except  on  payment  of  the  mortgage  money  at  or  before 
(bat  not  after)  the  appointed  days.     The  mortgage  money  not 
b&ying  been  paid  at  the  stipulated  time,  and  the  question  being 
whether  the  plaintiff  could  recover  the  whole  amount  for  which  he 
was  a  creditor  under  the  decrees,  it  was  held  by  Lord  Bomilly,  M.  B., 
I^t  sach  a  mortgage  was  equivalent  to  a  security  for  the  smaller 
sum  if  paid  at  a  particular  time,  and  for  the  larger  sum  if  not  paid 
at  that  time,  and  was  therefore  a  contract  for  payment  of  a  penalty 
against  which  thd  court  would  relieve ;  and  that  the  smaller  sum 
secnred  by  the  mortgage  was  alone  recoverable.     The  case  was 
heard  on  appeal  {ubi  wpra)  before  Lord  Chelmsfordf  C,  and  Lord 
Jnstioe  Turnery  when  the  decdsion  of  the  Master  of  the  Bolls  was 
affirmed,  diss.  Turner,  L.  J.    Lord  CTidms/ord  did  not  proceed  ozi 
the  same  ground  as  the  Master  of  the  Bolls,  a^  his  Lordship  con- 
flidered  that  the  effect  of  the  agreement  between  the  parties  was 
that  the  stipulated  payment  and  mortgage  should  of  themselves  be 
accepted  as  a  satisfiaction,  and  that  the  provisions  in  the  mortgage 
deed  reviving  the  original  debt,  on  failure  of  payment  at  the  ap- 
pointed time,  were  ultra  the  agreement.  -Taking  this  view  as  to  the 
construction  of  the  agreement,  the  Chancellor  stated  his  opinion 
(seeL.  B.  2,  Oh.  Ap.  27B),  that  a  creditor  **  may  agree  to  take  a 
mortgage  for  a  less  amount  than  is  due  to  Mm,  payable  at  a  par- 
ticolar  day,  with  a  proviso  that  if  the  money  is  not  paid  at  the 
day  he  shall  be  remitted  to  his  original  demand.    But  if  the  agree- 
ment is  that  the  debtor  shall  pay  part  of  the  debt,  and  give  a 
mortgage  for  the  residue,  and  when  the  mortgage  is  prepared  a 
condition  is  introduced  (forming  no  part  of  the  original  agreement) 
that  if  the  mortgage  money  is  not  paid  on  the  day  mentioned  in 
the  deed,  the  creditor  shall  be  entitled  to  recover  the  whole  of  his 
debt,  this  would  be  in  the  nature  of  a  penalty  which  could  not  be 
enJforoed  in  equity."  Lord  Justice  Turner,  who  held  that  the  agree- 
ment between  the  parties  must  be  considered  as  defined  by  the  terms 
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Fbiobdbht  17.    said  A.  B.,  his  heirs,  executors,  administrators,  and  assigns, 

MOETOAoi  iH     ^at,  if  the  said  A.  B.,  his  heirs,  executors,  administrators, 

FKi  BY         or  assigns,  shall,  on  every day  of ,  and day 

__^ -  of ,  until  the day  of ,  18 — ,  or  within  thirty 

days  after  each  of  the  said  days  respectively,  pay  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  interest 

for  the  said  sum  of  £ ,  at  the  rate  hereinbefore  in  that 

behalf  mentioned,  up  to  the  same  half-yearly  days  of  pay- 
ment respectively,  and  shall  perform  and  observe  all  the 
covenants  and  agreements  hereinafter  contained,  and  on 
the  part  of  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  be  performed  or  observed,  then  he 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 

will  not,  before  the  said day  of ,  18 — ,  call  in 

the  said  principal  sum  of  £ or  any  part  thereof; 

Provided  also,  and  it  is  hereby  agreed  and  declared,  that 
the  said  A.  B.,  his  heirs,  executors,  administrators,  or 

assigns,  shall  not,  before  the  said day  of ,  IS—, 

compel  the  said  CD.,  his  executors,  administrators,  or 

assigns,  to  receive  the  said  sum  of  £ or  any  part 

thereof  (e),      [Power  of  sale  and  subsidiary  clauses  (supra, 

of  the  mortgage,  relied  upon  the  efiPect  of  the  existence  of  an  ante- 
cedent debt,  and  of  the  mortgage  being  taken  as  an  additional 
Becurity,  in  excluding  the  equitable  doctrine  as  to  relief  against 
penalties.     It   appears,   indeed,  impossible   to  hold  consistency 
with  established  principles,  that  where  there  is  an  existing  lien, 
a  mortgage  taken  as  additional  security  for  part  of  the  debt,  irith 
a  proviso  that  if  the  mortgage  money  is  paid  within  a  specified 
time  (but  not  otherwise)  such  payment  shall  be  accepted  in  satis- 
£action  of  the  whole  debt,  should  let  in  the  doctrine  as  to  penalties, 
or  be  a  bar  to  the  recovery  of  the  whole  debt  in  any  but  the  stipu- 
lated event.     Reference  may  here  be  made  to  Parker  y.  Butcher, 
L.  B.  3,  Eq.  Oa.  762,  in  which  it  was  held  that  fines  payable  by  a 
borrowing  member  of  a  Building  Society  for  non-payment  of  the 
monthly  contributions,  were  of  the  nature  of  interest,  and  were  not 
within  the  doctrine  of  equitable  rehef  against  penalties ;  and  to 
some  observations  of  Lord  Chdmsfcrd^  C,  in  Webster  v.  Cooh^  L.B., 
2  Ch.  Ap.  547,  as  to  the  vahdity  of  stipulations  for  the  aooeptanoe 
of  a  smaller  sum  in  satisfaction  of  a  larger  if  paid  within  a  specified 
time. 
{e)  As  to  the  place,  frame,  and  operation  of  provisions  for  oon- 
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j)p.  861  et  seqJ)  referring  to  the  property  a4i  "  the  said  pre-  Preobdbmt  iv. 

raises  hereinbefore  expressed  to  be  hereby  appointed.'*]  mortoaob  ik 

Akd  the  said  A»  B.  doth  hereby  grant  to  the  said  C.  D.,  "=  »' 

his  executors,  administrators,  and  assigns,  that,  as  often  — 
as  it  shall  happen  that  the  interest  of  the  said  sum  of  £- 


or  ol  any  part  thereof,  shall  be  wholly  or  partially  in  arrear 

for days  after  any  day  hereinbefore  appointed  for  the 

payment  thereof,  it  shall  be  lawful  for  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  into  and  upon  the  said 
premises  hereinbefore  expressed  to  be  hereby  appointed, 
or  any  part  thereof,  to  enter,  and  for  the  same  interest  and 
the  arrears  thereof,  and  the  costs  and  expenses  incurred  by 
the  non-paynnent  thereof,  to  distrain,  and  the  distress  and 
distresses  then  and  there  found  to  dispose  of  in  due  course 

tinnanoe  of  the  loan  during  a  certain  term,  see  supra,  pp.  562,  593 
^95;  868  also  Vickery  y.  Evans,   33  Beay.  376,  with  reference 
to  the  right  of  trustees  to  inyest  on  mortgage  for  a  term.    It  is 
usiuJly  intended  that  both  parties  (mortgagee  as  well  as  mortgagor) 
shall  be  entitled  to  require  the  money  to  remain  on  the  security 
dxtiing  the  stipulated  time ;  and  the  proyision  accordingly  consists 
of  two  distinct  clauses — one  declaring  the  right  of  the  mortgagor, 
and  the  other  that  of  the  mortgagee.    Note  that  the  language  of 
&e  ordinary  power  of  sale  (supra,  pp.  861,  et  seq.)  suits  (without 
alteration)  the  case  of  a  mortgage  containing  proyisions  for  reduc- 
tion of  interest,  and  for  continuance  of  the  loan  for  a  term  certain. 
For  the  power  of  sale  is  primarily  giyen  in  default  of  pa3mient  on 
the  day  named  in  the  proyiso  for  redemption :  then  the  mortgagor 
is  protected  by  a  proyision  that  the  power  of  sale  shall  not  be  exer- 
daed  unless,  default  haying  been  made,  the  money  has  been  called 
in,  or  unless  interest  has  become  in  arrear  for  a  specified  time — 
upon  which  proyision  it  is  obyious,  that,  when  the  mortgage  is  for 
a  term  certain,  the  mortgagee  is  precluded  from  selling  until,  either 
by  lapse  of  time  or  omission  to  pay  interest,  the  agreement  for 
continuing  the  loan  has  become  inoperatiye ;  and  that,  when  the 
mortgage  contains  a  proyiso  for  reduction  of  interest  upon  punctual 
payment,  the  interest  required  to  be  paid  in  order  to  preyent  the 
power  of  sale  from  becoming  exercisable  through  the  interest  being 
in  arrear,  will  be  at  the  lower  rate  if  paid  within  the  specified 
period,  and  at  the  higher  rate  if  not  paid  tiU  afterwards : — finally, 
the  clause  protecting  purchasers  renders  it  unnecessary  for  them 
to  inquire  whether,  as  between  mortgagor  and  mortgagee,  the 
power  of  sale  jb  exercisable  or  not. 


11.  Power  of 
distress. 
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14.  Power  of 
attorney. 


15,  Habendum. 


of  law,  as  landlords  may  do  in  respect  of  distresses  for  rent 
reserved  upon  leases,  to  the  intent  that  the  said  arrears 
of  interest,  and  all  costs  and  expenses  incurred  by  the 
non-payment  thereof  and  hy  distraining,  may  thereby  be. 
satisfied  (/).  AND  THIS  INDENTURE  FURTHER 
12.  Witoea^    WITNESSETH,  that,  for  the  consideration  aforesaid,  the 

said  A.  B.  doth  hereby  assign  unto  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  All  that  policy  of 

insurance  of  the fire  insurance  oflSce,  numbered , 

and  dated ,  whereby  the  said  messuages  and  buildings 

are  insured  against  loss  or  damage  by  fire  in  the  sum  of 

£ ,  and  the  full  benefit  and  advantage  of  the  said 

poUcy  of  insurance,  and  all  monies  to  become  payable  by 
virtue  thereof,  with  power  for  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  to  demand,  sue  for,  recover, 
receive,  and  give  efiectual  discharges  for  such  monies,  or 
any  part  thereof,  in  the  name  or  names  of  the  said  A.  B., 
his  executors  or  administrators ;  To  hold  the  same  unto 
the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
but  subject  to  the  same  equity  of  redemption  as  for  the 
time  being  shall  be  subsisting  in  the  premises  insured. 
And  the  said  A.  B.,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,   covenant  with  the  said 
C.  D.,  his  heirs,  executors,  administrators,  and  assigns, 
that  he  the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  will,  during  the  continuance  of  the  present 
security,  pay  such  annual  premiums  and  duty,  and  other 
sums  of  money  (if  any),  as  shall  become  payable  in  order 
to  keep  on  foot  the  said  policy  of  insurance ;  And  that,  in 
default  thereof,  it  shall  be  lawful  for  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  at  any  time  to  pa; 
any  premium,  duty,  or  other  sum  of  money  for  keeping  the 
said  poUcy  of  insurance  on  foot,  or  otherwise  for  keejung 
the  said  messuages  and  buildings  insured  against  loss  or 
damage  by  fire,  in  any  sum  not  exceeding  £ ;  And 

(/)  As  to  the  place  and  operation  of  the  power  of  distress,  and 
the  comparative  advantages  of  a  power  of  distress  and  an  attorn- 
ment clause,  see  supra,  pp.  511,  570,  571 ;  and  notes  to  Kecch  v. 
HaU,  1  Smith's  Lead.  Oa.,  6th  edit.  pp.  531—534. 


16.  Corenantfor 
payment  of 
premiama  and 
daty. 
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that  the  said  A.  B.,.his  heirs,  executors,  administrators,  Pbbobdbht  iy. 
or  assigns,  will  repay  to  the  said  C.  D.,  his  executors,  mortoIqb  iw 
administrators,  or  assigns,  every  sum  of  money  expended         »«»  by 

for  that  purpose  by  him  or  them,  with  interest  thereon,  — 1_ 

at  the  rate    of {g)  per  cent,  per  annum,'  from  the 

time  of  the  same  respectively  having  been  so  expended ; 

And  that,  until   such  repayment,  the  same  shall  be  a 

charge  upon  the  said  premises  hereinbefore  expressed  to 

be  hereby   appointed  {h) :    [Covenants  for    title,   supra,   17.  CoTenanta 

p.  866,  referring  to  the  property  as  "  the  said  premises 

hereinbefore  expressed  to  be  hereby  appointed  "] .     In 

WITNESS  &C. 


($)  The  higher  late  of  interest  should,  it  is  considered,  here  be 
specified,  as  the  mortgagor  ought  not  to  have  the  benefit  of  the 
ndnction  in  respect  of  payments  which,  through  his  defeiult,  £Edl 
on  the  mortgagee. 

(A)  As  to  the  insurance  of  mortgaged  property  against  fire, 
feee  gapra,  pp.  598,  et  seq. ;  Bunyon  on  Fire  Insurance,  ch.  x. 
pp.  142  et  seq.  As  to  the  power  to  insure  given  by  Lord  Gran- 
worfh's  Act,  see  supra,  p.  608,  note  (Q,  p.  868.  As  to  the 
Magnment  of  the  policy,  see  supra,  pp.  599 — 600.  On  the  ground 
there  suggested,  that  the  right  of  proceeding  at  law  upon  the  policy 
does  not  pass  by  the  assignment,  a  power  of  attorney  from  the 
mortgagor  to  the  mortgagee  is  inserted  in  this  Precedent ;  but  it 
may  be  thought  that — at  all  events  when  the  policy  is  not  under 
Mfll — the  allowance  of  the  assignment  would  amount  to  a  contract 
by  the  office  with  the  assignee  so  as  to  supersede  the  necessity  of  a 
power  of  attorney.  It  is  not  very  common  to  assign  the  policy  of 
insaranoe,  Upon  a  mortgage  of  the  property  insured.  Generally 
speaking,  the  mortgagee  is  satisfied  with  the  mortgagor's  covenants 
for  insaranoe  of  the  property  against  fire,  such  as  those  inserted 
infra.  That  sums  advanced  for  insurance  against  fire  are  not  liable 
to  ad  valorem  duty,  see  supra,  pp.  608,  806. 
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1.  Parties. 


2.  Witnfliseth. 


S.  Covenant  for 
paymeDt  of 
mortgage 
moDej. 


4.  Witneaseth. 


V. 


MORTGAGE  in  Fee  by  Appointment  under  several 
Powers  and  Grant — the  Creation  of  the  Powers 
being  referred  to  in  a  Schedule  instead  of  being 
recited, 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &«. 

[mortgagor] ,  of  the  one  part ;  and  C.  D.,  of  &c.,  E.  F., 

of  &c.,  and  G.  H.,  of  &c.  [mortgagees] ,  of  the  other  part: 

WITNESSETH,  that,  in  consideration  of  the  sum  of 

£ ,  upon  the  execution  of  these  presents,  to  the  said 

A.  B.  paid  by  the  said  C.  D.,  E.  F.,  and  G.  H.  (the  receipt 
<tc.,  as  at  p.  871  supra).  He  the  said  A.  B.  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors 
and  administrators  [for  payment  of  mortgage  money,  as  at 
p.  871  supra]  :  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  for  the  consideration  aforesaid, 
the  said  A.  B.,  in  exercise  of  the  several  powers  in  this 
behalf  to  him  given  by  the  several  indentures  particularly 
mentioned  in  the  schedule  hereto,  and  of  every  or  any 
other  power  in  anywise  enabling  him  in  this  behalf,  doth 
hereby   appoint  (a),   and,   by  virtue   of  his   estate   and 


Ab  to  Dse  of 
Bchedalea  in 
Bubstitutioa 
for  recitals. 


(a)  It  is  not  intended  to  recommend,  that,  when  there  are  several 
powers  to  be  executed,  the  method  of  referring  to  the  instrumentB 
creating  the  power  in  a  schedule,  instead  of  reciting  them,  should, 
as  a  general  rule,  be  adopted ;  but  this,  and  other  examples  to  be 
found  in  these  Precedents,  will  show  how  schedules  may  be  turned 
to  account  for  the  purpose  of  specifying  matters  of  detail  with  a 
brevity,  and  often  with  a  clearness,  which  would  be  unattainable 
imder  the  restriction  of  adhering  to  a  continuous  form  of  composi- 
tion. Owing  to  the  use  of  schedules  having  been  generally  confined 
within  very  narrow  limits,  it  has  not  been  the  practice  for  this  part 
of  an  instrument  to  be  settled  by  counsel ;  but  it  is  obvious,  that, 
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interest,  doth  hereby  grant  unto  the  said  C.  D.,  E.  F.,  PRRcinm  v. 
and  G.  H.,  their  heirs  and  assigns,  All  .  that  &c.  mobtgaoi  ih 
[parcels] ,   and  all   and  sinfmlar  other  the   messuages,         "«  bt 

APPOINTMBMT 

lands,  tenements,  and  hereditaments  (if  any)  comprised    vhdkr  ssyeaal 
in  the  several  indentures  mentioned  in  the  said  sche-        ^^""' 
dole  hereto   or  any  of   them    [General    words^    supra,  6.  Appointment 
p,  860] :    To  HAVE  and  to  hold  the   said  messuages,  *"  J^™^*" 
lands,  tenements,  hereditaments,  and  premises  herein-    * 
before  expressed  to  be  hereby  granted   unto   the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns,   To 
THE  USE  of  the  said  C.  D.,  E.  F.,  and  G.  H.  their  heirs 
and  assigns,  for  ever,  subject  to  the  proviso  for  redemp- 
tion hereinafter  contained  [Proviso  for  redemption,  supra, 
y,  872 — Covenant  to  pay  interest,  ibid, — Declaration  that 
momy  belongs  to  mortgagees  on  joint  account,  supra,  p.  873 
— Covenant   to  insure,   "  adequately,"   against  fire — In 
defavU,  mortgagees  may  insure  all  buildings  uninsured  or 
inadequately  insured,  vide  infra — Power  of  sale,  supra, 
y.  873 — Covenants  for  title,  supra,  p.  877].     In  wrr- 

KESS  &c. 

THE  SCHEDULE  above  referred  to  :— 

An  indenture  of  appointment   and  release,   dated  &c., 
grounded  so  far  as  the  same  operated  as  a  release  on  a 

▼ben  the  scliediile  goes  beyond  a  description  of  the  parcels  or  state- 
ment of  an  account,  and  is  such  as  to  require  skill  and  care  in  its 
preparation,  the  reason  for  this  distinction  is  inapplicable ;  and  that,     * 
in  SQch  casesy  if  the  draft  ia  laid  before  counsel,  he  should  settle  the 
Bchednle  as  well  as  the  body  of  the  instrument. 

When  several  powers  of  appointment  are  executed  by  one  deed,   A-ttortation  of 
care  must  of  course  be  taken  that  aU  the  formalities  required  by  all  ffT^?**^'**!™ 
the  powers  are  complied  with ;  and  the  attestation  clause  should  be  of  appoint- 
framed  with  due  reference  to  the  terms  of  the  powers.    As  to  what  ^^"^ 
must  be  expressed  in  the  attestation  clause,  see  Sugd.  Pow.  8th  edit, 
pp.  234,  et  seq. ;  Doe  v.  Burdett,  4  Ad.  &  Ell.  1 ;  B.C.  in  D,  P.,  10 
CL  &  Fin.  340 ;  BaHhoLomew  v.  Harris,  16  Sim.  78 ;  Vincent  v.  The 
Bishop  ofSod<yr  and  Man,  4  De  G,  &  Sm.  294 ;  Newton  v.  Bicketts,  9 
Ho.  Lords  Cas.  262.    Though  the  later  cases  show  a  relaxation  of 
strictness,  the  attestation  clause  should  be  fall  and  explicit,  so  as 
not  to  require  the  benefit  of  an  indulgent  construction. 
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lease  for  a  year,  and  expressed  to  be  made  between 
[partieB] . 
[Other  indentures  rnnilarly  referred  to]  • 


MORTOAOB  IK 
FEB   FOR 

AGGRBOATB  BUM. 


1.  Partiefl. 


VI. 

Pbbobdbkt  VI.    MORTGAGE  in  Fee  for  an  aggbegate  Sum  consUUng 

of  Prior  Mortgage  Debts  transferred  to  Mortgagm 
and  Fresh  Advance — Power  for  Mortgagor  to 
grant  Building  and  Improving  Leases^  and  to  grafd 
SiTEs/ar  Churches  and  Schools. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 
[mortgagor],  of  the  first  part ;  C.  D.,  of  &c.,  E.  F.,  of  &c., 
and  G.  H.,  of  &c.  [mortgagees],  of  the  second  part,  and 
X.  Y.,  of  &c.  [grantee  to  tises],  of  the  third  part:  Whereas 
the  said  A.  B.  is  entitled  to  the  hereditaments  described 
and  comprised  in  the  first  schedule  hereunder  written 
for  an  estate  of  inheritance  in  fee  simple  in  possession, 
subject  only  to  the  several  principal  sums  secured  by  way 
of  mortgage  and  further  charge  mentioned  in  the  second 
schedule  hereunder  written,  and  to  the  interest  thereof, 
and  to  the  securities  for  the  same  respectively,  and  to  the 
several  annual  sums  and  incumbrances  mentioned  in  the 
third  schedule  hereunder  written ;  And  whereas  the  said 
several  principal  sums  mentioned  in  the  said  second 
schedule  hereunder  written  are  all  vested  in  and  owing 
to  the  said  C.  D.,  E.  F.,  and  G.  H.,  and  all  interest  for 
the  same  has  been  paid  up  to  the  date  of  these  presents, 
and  the  legal  estate  in  fee  simple  in  the  said  heredita- 
ments is  vested  in  the  said  C.  D.,  E.  F.,  and  G.  H.,  as 
such  mortgagees  as  aforesaid,  subject  to  the  said  several 
annual  sums  and  incumbrances  mentioned  in  the  said 


2.  Redula: 

— of  title  of 
moi-tgagrkr  sub' 
ject  to  incum- 
brances; 


8.  — of  prior 
charges 
being  yetted 
in  mortgagees ; 
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third  schedule  hereunder  written  (a) ;  And  whereas  the  Puokdvkt  yi. 

said  C.  D.,  E.  F.,  and  G.  H.  have  agreed  to  lend  to  the  „oRi^i  nr 

said  A.*B.  the  further  sum  of ,  upon  having  the  re-  "■  »<>» 

,-,,                                    Ji»xi.              'J                       !••!  AOGBIOATI  SUM. 

payment  of  the  same  and  of  the  said  several  pnncipal 


stuns  mentioned  in  the  said  second  schedule  hereunder  *-  Tr^*f^u 

ment  for  farther 

written,  and  making  altogether  the  aggregate  sum  of  adTanoe; 
£ ,  with  interest  for  the  same  after  the  rate  herein- 
after mentioned,  secured  and  further  secured  respectively 
by  these  presents  in  manner  hereinafter  appearing;  And  ^-  —of  agree- 

,      ment  to  liniit 

WHEREAS,  upon  the  treaty  for  such  further  advance,  it  powers  of 
was  agreed  that  such  powers  of  leasing  and  granting  as  ^^,^^^ 
are  hereinaft;er  contained  should  be  limited  in  manner 
hereinafter    appearing :    NOW    THIS    INDENTURE  6.  Witnesaeth. 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  said  several  sums  men- 
tioned in  the  said  second   schedule  hereunder  written 
being  owing  to  the  said  C.  D.,  E.  F.,  and  G.  H.  as  afore- 
said, and  of  the  sum  of  £ to  the  said  A.  B.  paid  by 

the  said  C.  D.,  E.  F.,  and  G.  H.,  upon  the  execution  of 

these  presents  (the  receipt  of  which  sum  of  £ ,  the 

said  A.  B.  doth  hereby  acknowledge),  He  the  said  A.  B.  7.  CoTenant  to 
doth  hereby,  for  himself,  his  heirs,  executors,  and  admi-  mortgage  debt, 
nistrators,  covenant  with  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  executors,  administrators,  and  assigns,  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators  will, 

on  the day  of next,  pay  to  the  said  C.  D.,  E.  F., 

and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  the  sum  of  £ (being  the  aggregate  of  the 

said  sums  mentioned  in  the  said  second  schedule  here- 
under written,  and  of  the  said  sum  of  £ so  advanced 

as  aforesaid),  with  interest  for  the  same  in  the  meantime 

at  the  rate  of per  cent,  per  annum :   AND  THIS  8.  Witnesaeth. 

INDENTURE  ALSO  WITNESSETH,  that,  in  ftirther 
pursuance  of  the  said  agreement,  and  for  the  considera- 
tion aforesaid.  They  the  said  C.  D.,  E,  F.,  and  G.  H.,  9.  Grant  by 

_       mortgageeBi 

(a)  This  recital  supplies  the  place  and  seems  fully  to  answer  the 
paipoBe  of  detailed  redtala  of  the  several  transfers. 
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reference  to 
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according  to  their  estate,  and  for  the  purpose  only  of 
giving  effect  to  the  powers  of  leasing  and  granting  here- 
inafter contained  {b),  and  so  as  not  to  prejudice  or  affect 
any  of  their  existing  mortgages,  powers  of  sale,  or  other 
securities,  and  at  the  request  of  the  said  A.  B.,  do,  and 
each  of  them  doth,  hereby  grant,  and  He  the  said  A.  B. 
doth  hereby  grant  and  confirm,  unto  the  said  X.  Y.,  and 
his  heirs,  All  and  singular  the  manors  or  lordships, 
rectory,  free  chapel,  quays,  wharves,  warehouses,  build- 
ings, docks,  piers,  embankments,  markets,  market-houses, 
shambles,  roads,  avenues,  works,  tolls,  dues,  duties,  pay- 
ments, ferry,  messuages,  lands,  tenements,  rights,  royal- 
ties, franchises,  liberties,  privileges,  and  hereditaments, 
the  particulars  whereof  are  specified  in  the  said  first  sche- 
dule hereunder  written  (c).  And  all  and  singular  other 


{h)  But  for  the  necessity  of  creatiiig  by  transmutation  of  poases- 
sion  a  seisin  to  senre  the  uses  arising  firom  the  exercise  of  the  powers 
here  referred  to,  the  mortgagees  would  not  have  been  oonyeying 
parties,  and  the  intervention  of  a  grantee  to  uses  would  not  haTe 
been  required. 

(c)  With  reference  to  what  will  pass  by  the  several  technical 
wordfl  of  description,  see  ante,  Vol.  i.,  pp.  84,  et  seq. :  "  Lands  and 
seigniories  anciently  united  constitute  a  manor  "  (Burton  on  Beal 
Property,  art.  1023 ;  and  see  5  Man.  &  By.  153,  n.,  154).    If  there 
are  not  two  tenants  in  fee  simple  holding  of  the  lord,  so  as  to  con- 
stitute the  court  baron,  or  if  all  the  demesnes  are  aUenated  without 
the  seigniories,  the  manor  ceases  to  exist  (Burton,  arts.  1024 — 1026). 
The  manorial  rights,  however,  do  not  necessarily  jfiail  with  the 
extinction  of  the  manor,  but  in  their  aggregate  continue  to  have  a 
recognised  legal  existence,  as  a  manor  by  reputation  or  reputed 
manor,  which,  for  many  purposes,  is  regarded  in  the  same  light  as 
an  actual  manor  (Burton,  arts.  1042,  1043,  1262).     In  conveying  a 
manor  it  is  usual,  with  reference  to  the  possibility  of  its  having 
lost  the  legal  attributes  of  an  actual  manor,  to  describe  it  as  a 
"  manor  or  reputed  manor ; "  but  as  a  reputed  manor  will  pass  hy 
the  description  of  a  manor  *'  (ante,  Vol.  i.,  p.  84 ;  and  see  jPincA'd 
Ccue,  6  Bep.  64)  this  is  not  necessary.    As  to  what  advantages  will 
pass  by  the  grant  of  a  manor  without  being  specified,  see  AttcrTieg- 
General  v.  Ewdme  Hospitaly  17  Beav.  366,  in  which  a  very  valuable 
right  of  nomination  to  the  mastership  of  a  hospital  was  held  to 
pass  by  the  conveyance  of  a  manor  to  a  purchaser,  though  not  in  the 
contemplation  of  either  party  at  the  time  of  the  sale.  When  a  Bumly 
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the  lands,  tenements,  and  hereditaments  (if  any)  of  him    Pkeotdbkt  VI. 
the  said  A.  B.,  situate,  arising,  or  heing  in  any  of  the     moktoIoi  ih 
parishes  or  places  mentioned  in  the  same  schedule,  or         '"  '°* 

.    ,  ,  ,.  ,  r«  AOORIOATI    SUM. 

any  parish  or  place  near  or  adjacent  thereto ;  Together 

WITH,  &c.  [General  words,  see  p.  860,  supra] :  To  have  li.  Habendam. 
i>T)  TO  HOLD  the  said  manors  or  lordships,  rectory,  free 
chapel,  quays,  wharves,  markets,  ferry,  messuages,  lands, 
tenements,  and  hereditaments,  and  all  other  the  premises 
hereinbefore  expressed  to  be  hereby  granted  unto  the  said 
X.  Y.  and  his  heirs.  To  the  use  and  intent  that  the  powers  12.  Limiutioiu, 
of  leasing  and  granting  hereinafter  contained  may  be 
effectually  exercised.  And  subject  thereto,  and  to  the 
leases  and  estates  which  may  be  granted  in  due  pursuance 
of  such  powers.  To  the  use  of  the  said  C.  D.,  E.  F.,  and 
G,  H.,  their  heirs  and  assigns,  for  ever,  subject  to  the  ■«>!«'*  *o  prior 
several  principal  sums   mentioned  in   the   said  second 
schedule  hereunder  written,  and  the  interest  henceforth 
to  grow  due  for  the  same,  and  the  securities  for  the  same 
respectively,  and  to  the  said  annual  sums  and  incum- 
brances mentioned  in  the  said  third  schedule  hereunder 
written,  and  the  remedies  and  securities  for  the  same 
respectively,  and  to  the  proviso  for  redemption  hereinafter  and  to  redemp- 
Vontained:  Provided  always,  and  it  is  hereby  agreed  ^g  proTwofor 

redemption. 


estate  is  mortgaged  by  a  general  description,  and  the  Becurity  is 
Binple,  it  is  usual  and  proper  to  make  an  express  exception  of  adyow- 
80118,  that  kind  of  property  not  being  suited  for  a  security,  as  the 
i&ortgagee  will  not  be  allowed  to  avail  himself  of  the  right  of  pre- 
ssntation,  and  his  only  remedy  is,  therefore,  a  foreclosure  or  sale ; 
and  he  cannot  sell  the  next  presentation  when  the  benefice  is  vacant 
(see  Mackenzie  y.  Robinson,  3  Atk.  569;  supra,  p.  614;  Sweet's 
Jaim.,  Vol.  V.  p.  212).  In  modem  oonyeyances  the  parcels  are 
frequently  scheduled  by  reference  to  a  map,  and  especially  by 
refeienoe  to  the  parish  map  belonging  to  the  apportionment  of  the 
tithe  oommiiitation  rent  charge  (see  ante,  Vol.  i.  p.  81);  and  it 
often  happens,  that  the  farms,  lands,  &c.,  are  described  in  the 
Bchednle,  but  not  property  haying  a  notional  existence,  and  not 
eapable  of  representation  on  a  map,  saoh  as  manors.  Where  this 
is  the  case,  the  manors,  &c.,  are  foUy  described  in  the  body  of  the 
deed,  thongh  the  description  of  the  lands,  &c.,  in  the  body  of  the 
deed  consists  merely  of  a  reference  to  the  schedule  and  map. 
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14.  Power  of 
sale. 


and  declared,  that,  if  the  said  A.  B.,  his  heirs,  executon, 

administrators,  or  assigns  shall,  on  the  said day  of 

next,  pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 


survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  siirvivor,  their  or  his  assigns,  the 

said  sum  of  £ (d),  with  interest  for  the  same  in  the 

meantime  at  the  rate   of  per  cent,  per  amium, 

then  the  said  C.  D.,  E.  F,,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  their 
or  his  assigns,  shall,  at  any  time  thereafter,  upoa  the 
request  and  at  the  cost  of  the  said  A.  B.,  his  heirs,  exe* 
cutors,  administrators,  or  assigns,  reconvey  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  granted  to  the 
use  of  the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct,  freed  and  discharged  from  the  said  several 
principal  sums  mentioned  in  the  said  second  schedule 
hereunder  written,  and  all  interest  for  the  same,  and  the 
entire  principal  money  and  interest  intended  to  be  hereby 
secured,  but  subject  to  such  of  the  said  annual  sums  and 
incumbrances  mentioned  in  the  said  third  schedule  here- 
under written  (if  any),  as  shall  for  the  time  being  be 
subsisting  or  capable  of  taking  effect,  and  the  remedies  and 
securities  for  the  same  respectively,  and  to  all  leases  and 
estates,  if  any,  which  may  have  been  granted  in  pursuance 
of  the  said  powers  of  leasing  and  granting  hereinafter  con- 
tained.   [Covenant  for  payment  of  interest^  supray  p,  872r— 
Declaration  that  the  money  belongs  to  mortga^/eea  on  ajoini 
account,  supra,  p.  878.]     And  it  is  hereby  provided  and 
declared,  that  it  shall  be  lawful  for  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  at  any  time  or  times  after  the  said day  of 

next,  without  any  further  consent  on  the  part  of  the 


said  A.  B.,  his  heirs  or  assigns,  or  of  any  other  person,  to 
sell  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  or  any  of  them,  or  any  part  or  parts  thereof,  and  the 

{d)  The  aggregate  of  the  sumB  for  which  transfers  have  been 
taken  and  the  sum  advanced  upon  this  mortgage. 
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rents  which  may  be  reserved  upon  appointments  under  the    Fuobdbkt  yr. 
power  of  granting  hereinafter  contained,  either  together     kortgaob  i» 
or  in  parcels,  and  either  by  public  auction  or  private        '■■  ^^ 

,         ,  .,,  1  1       X  1  X-         AOGRIOATI  BUM. 

contract,  with  power  upon  any  such  sale  to  make  any  su-   

pnlations  as  to  title,  or  evidence  or  commencement  of  title, 
or  otherwise,  which  the  said  C.  D.,  £.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  shall  deem 
proper;  and  also  with  power  to  buy  in,  or  rescind  or  vary 
any  contract  for  sale,  and  to  resell,  without  being  respon- 
sible for  any  loss  occasioned  thereby ;  and  for  the  purposes 
aforesaid,  or  any  of  them,  to  execute  and  do  all  such  assur- 
ances and  things  as  they  or  he  shall  think  fit ;  And  rr  is  15.  Sale  shall  ba 
HEREBY  agreed  and  declared,  that  every  or  any  sale  under  leasee,  and 
the  power  hereinbefore  contained  shall  be  made  subject  to  ™ay  ^  «^*>«r 

^  ,  •'  sabjeet  to  or 

any  lease  or  estate  affecting  the  property  sold,  which  may  discharged 
have  been  granted  in  due  pursuance  of  the  powers  of  leas-  ^^^^^^ 
ing  and  granting  hereinafter  contained,  and  which  may  be  charges, 
subsisting  at  the  time  of  the  sale,  and  may  be  made  either 
subject  to  all  or  any  of  the  said  annual  sums  and  incum- 
brances mentioned  in  the  said  third  schedule  hereunder 
viitten  or  discharged  from  the  same  or  any  of  them,  or 
any  part  or  parts  thereof  respectively ;  and,  in  the  latter 
case,  either  upon  the  terms  of  the  same  or  any  of  them,  or 
any  part  or  parts  thereof  respectively  being  purchased 
or  discharged  out  of  the  purchase  monies  of  the  heredita- 
ments sold,  or  of  any  Government  or  other  annuity  or 
annuities  being  purchased  out  of  such  purchase  monies  by 
way  of  substitution  for,  or  indemnity  against,  the  said 
yearly  sums  or  any  of  them,  or  any  part  or  parts  thereof 
respectively,  or  upon  any  other  terms  of  indenmity  against 
the  said  annual  sums  and  incumbrances  or  any  of  them, 
or  any  part  or  parts  thereof  respectively,  and  generaUy 
upon  any  terms  respecting  the  same,  which  the  said  C.  D., 
E.  F.,  and  O.  H.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  shall  think  fit ;  and  with  power  for  them  and 
him  to  execute  and  do  all  assurances  and  things  they  or  he 
shall  think  fit  for  effectuating  such  terms  and  purposes  or 
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16.  Powers  of 
sale,  and  other 
powers  under 
former  seoari- 
ties,  not  to  be 
prejudiced. 


17.  Power  for 
mortgagor  to 
grant  building 
and  improTing 
leases. 


any  of  them;  [Heirs  of- surviving  mortgagee  to  concur  in 
conveyances — Power  to  he  exercised  only  in  certain  eventSt 
supra,  p.  874 — Purchaser  not  to  see  that  such  events  hare 
happened,  or  to  be  liable  for  irregularity  An  the  sale,  supra, 
p.  875 — Receipt  of  the  mortgagees  to  be  a  discharge  for  the 
purchase  money,  "  or  for  so  much  thereof  as  shall  be  paid 
to  them  or  him'* — Trusts  of  monies  to  arise  from  sale,  "and 
which  shall  be  paid  to  them  or  him,  and  shall  not  be 
required  for  the   satisfaction  of   prior  charges  or  the 
effectuation  of  any  such  indemnity  or  other  purpose  as 
hereinbefore    authorised,"    see   p.  881,    supra  —  Power 
of  sale  to  be   exercised  by  any  persons  entitled  to  gice 
a  receipt  for  the  mortgage  money — Mortgagees  not  to  be 
liable  for  involuntary  losses,  supra,  p.  876] :   Provided 
ALSO,  and  it  is  hereby  agreed  and  declared,  that  these 
presents,  or  anything  herein  contained,  shall  not  in  any- 
wise preclude  or  prevent  the  said  C.  D.,  E.  F.,  and  G.H., 
or  the  survivors  or  survivor  of  them,  or  the  heirs,  exe- 
cutors, or  administrators  of  such  survivor,  or  their  or 
his  assigns,  from  exercising  any  power  of  sale,  or  other 
power  or  right,  which,  tmder  or  by  virtue  of  any  of  the 
indentures  or  securities  mentioned  or  referred  to  in  the 
said  second  schedule  hereunder  written,  might  have  been 
exercised  if  these  presents  had  not  been  made  and  exe- 
cuted (e).    Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  A.  B.,  at  any 
time  or  times  before  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 
the  survivors  or  survivor  of  them,  or  the  heirs,  executors, 
or  administrators  of  such  survivor,  their  or  his  assigns, 
shall  either  have  sold  the  whole  of  the  said  premises 
hereinbefore  expressed  to  be   hereby  granted,  or  have 
entered  into  possession  or  foreclosed  the  equity  of  redemp- 
tion thereof,  to  appoint  by  way  of  lease  any  part  which 
shall  not  for  the  time  being  have  been  so  sold  as  aforesaid, 
of  so  many  and  such  part  or  parts  of  the  said  premises  as 
are  situate  within  the  parishes  of ^  in  the  county  of 

(c)  As  to  keeping  up  the  priority  of,  and  powers  given  by-,  the 
transferred  mortgages,  see  p.  818,  supra* 
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,  with  or  without  any  rights  of  way  or  watercourse,  or    Prbosdmt  VI. 

other  easements  or  rights  convenient  for  the  enjoyment     ^omoAov  nr 
thereof,  over  any  other  part  of  the  same  premises  within        "■  wa 
the  said  parishes  which  shaU  not  for  the  time  being  have  ^'^^'°^"  '^l 
heen  so  sold  as  aforesaid,  to  any  person  or  persons,  or  cor- 
poration, who  shall  improve   the   same  by  erecting,  or 
building,  or  constructing  thereon  any  new  house,  erection, 
or  other  building,  wharf,  quay,  or   other  work,  or  by 
rebuUding,  repairing,  enlarging,  or  improvmg  any  house, 
erection,  building,  wharf,  quay,  or  work  then  standing  or 
being  thereon,  or  shall  covenant  or  agree  so  to  do  within 
five  years  after  the  date  of  such  appointment,  for  any  term 
of  years  not  exceeding years,  to  take  effect  in  posses- 
sion, is  within   six  calendar  months  after  the   date   of  18.  Conditions 
the  appointment,  so  as  there  be  resented  on  every  such  ^^^  may  be 
appointment  the  best  yearly  rent  or  rents  that  can  be  granted 
reasonably  gotten  without  taking  anything  in  the  nature 
of  a  fine  or  premium,  and  so  as  the  appointee's  covenants 
in  every  such  appointment  be  entered  into  with  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  their  or  his  heirs  and  assigns,  and  so  as  there  be 
contained  in  every  such  appointment  a  condition  of  re- 
entry by  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  tlie  heirs  of  such  survivor,  their  or 
his  heirs  or  assigns,  for  non-payment,  within  a  reasonable 
time  to  be  therein  specified,  of  the  rent  or  rents  thereby 
reserved,  or  breach  or  non-performance  of  any  covenant  or 
condition  therein  contained,  and  on  the  part  of  the  ap- 
pointee or  appointees,  his  or  their  executors,  adminis- 
trators, and  assigns,  to  be  observed  and  performed,  and 
so  as  the  appointee  or  appointees  do  execute  a  counter- 
part or  duplicate  thereof,  and  do  thereby  covenant,  in 
manner  aforesaid,  for  due  payment  of  the  rent  or  rents 
therebj^  reserved,  and  to  keep  the  appointed  hereditaments, 
and  all  buildings  erected  or  to  be  erected  thereon  in  good 
and  substantial  repair ;  Provided  always,  that  a  pepper- 
corn rent,  or  any  smaller  rent  than  the  rent  to  be  ulti- 
mately made  payable,  may  be  made  payable  during  all  or 

any  part  of  the  first years  of  any  such  tenn  as  last 

vol.  it.  3  n 
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ftLmaxKT  VI.    aforesaid ;  Provided  also,  tliat  there  shall  not  be  less 

than  one  house,  erection,  building,  wharf,  quay,  or  other 

work  erected  or  made  upon  every acres  of  the  land 

appointed,  but  that  any  of  the  appointed  land  may  be  laid 
out  as  a  street,  road,  square,  garden,  or  other  work  for  the 
convenience   and  enjoyment   of  any  other  part  of  the 
appointed  land ;  Provided  also,  that  ever}"-  or  any  such 
lease  as  aforesaid  may  be  made  subject  to  any  covenants  or 
conditions  which  the  said  A.  B.  shall  think  fit  to  impose  on 
the  appointee  or  appointees  respecting  the  use  and  enjoy- 
ment by  him  or  them,  his  or  their  executors,  administrators, 
and  assigns,  of  the  land,  rights  of  way  and  watercourse, 
and  other  easements  and  rights  appointed,  or  for  the  making 
or  repair  of  any  streets,  paths,  sewers,  drains,  squares, 
gardens,  or  other  works,  over  or  in  respect  of  which  rights 
or  easements  may  be  appointed,  or  for  the  contribution  by 
him  or  them  towards  the  payonent  of  the  expenses  thereof, 
and  generally  subject  to  any  covenants  or  conditions  what- 
ever (not  being  in  the  nature  of  a  fine  or  premium)  which 
the  said  A.  B.  shall  think  fit  to  impose  on  the  appointee 
or  appointees ;    Provided    also,   that  the   said  A.  B. 
may  at  his  own  discretion,  until  such  sale  or  entry  or  fore- 
closure as  aforesaid,  accept  the  surrender  of  any  lease  now 
or  for  the  time  being  subsisting  in  all  or  any  part  of  the 
said  premises  over  which  the  aforesaid  power  of  leasing 
extends,  which  shall  not  for  the  time  being  have  been  so 
sold  as  aforesaid,  and  cause  such  surrender  to  be  made  to 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  heirs  of  such  survivor,  their  or  his 
assigns,  or  otherwise,  as  he  the  said  A.  B.  shall  think 
necessary  to  effectuate  the  same,  and  take  such  surrender 
and  the  value  of  the  surrendered  lease  into  consideration 
in  granting  any  new  lease  under  the  power  in  that  behalf 
hereinbefore  contained  of  all  or  any^  part  of  the  premises 
surrendered  (/).     Provided   always,  and  it  is  herebv 


19.  Power  for 
mortgagor  to 
accept  Bur- 
Tenders  of 


20.  Power  for 
mortgagor  to 

As  to  giviDg 
mortgagor 
power  to  lea'-e. 


(/)  Neither  the  mortgagor  nor  the  mortgagee  alone  can  make  a 
lease  which  will  be  binding  on  the  other  {Keech  v.  ffcttt,  1  Doug.  21 ; 
1  Smith's  Lead.  Ca.  6th  edit.,  523 ;  Coote  on  Mortgages,  3rd  edit. 
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agi'eed  and  declared',  that  it  shall  be  lawful  for  the  said    Pbeobdbht  YI. 
A.  B.,  at  any  time  or  times  before  the  said  C.  D.,  E.  F.,     kortqaok  ik 

. F£B   FOR 
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332).    And  as  the  mortgagor  is  often  desirous  to  be  able  to  grant  ;      ~ 

leases  independently  of  the  mortgagee,  a  power  of  leasing  (operating  ^^yig- 
hj  way  of  appointment)  is  not  uncommonly  given  to  the  mortgagor  sclioolsi  &c. 
by  the  mortgage  deed.  It  is  often  wished  that  the  power  of  leasing 
should  be  given  in  such  a  manner  as  to  prevent  the  leases  from 
showing  that  the  estate  is  iu  mortgage;  but  this  is  sometimes 
refased  from  an  apprehension  that  unless  the  covenants  are  ex- 
preasly  entered  into  with  the  mortgagee,  his  heirs,  and  assigns, 
they  will  be  mere  covenants  in  gross,  not  available  to  the  mort- 
gagee and  not  running  with  the  reversion  (see  ante,  Vol.  i.,  pp.  110, 
et  seq.,  %nd  notes,  as  ta  the  devolution  of  covenants  with  the  land). 
The  form  in  the  text  is  framed  according  to  this  strict  view  as  to  the 
terms  of  the  power  of  leasing,  the  lessee's  covenants  being  required 
to  be  entered  into  with  the  mortgagees  (by  name),  their  heirs,  and 
assigns,  and  the  condition  of  re-entry  to  be  reserved  to  them. 

Upon  consideration,  however,  of  the  authorities  relating  to  the  ^ 

devolution  of  the  benefit  of  the  covenants,  &c.,  in  leases  under 
powers  (see  the  cases  referred  to  in  Davids.  Conv.  Settlements, 
VoL  iii.,  2nd  edit.,  pp.  400,  et  seq.,  and  especially  Oreenaway  v.  Hart, 
14  C.  B.  340),  it  does  not  seem  too  much  to  afi^rm  as  the  doctrine 
of  law,  that  in  the  case  of  a  lease  operating  under  a  power,  it  is  not 
material  with  whom  the  lessee's  covenants  are  entered  into,  and 
that  the  law  annexes  the  benefit  of  the  covenants  to  the  legal 
reversion.    In  Oreenaway  v.ffarty  above  referred  to,  it  was  con- 
sidered, with  reference  to'  a  lease  granted  by  a  person  having  a 
mere  power  of  appointment  without  any  legal  estate  (and  who  was 
therefore  in  this  respect  in  the  same  position  as  a  mortgagor  with 
power  of  leasing),  that  the  lessee's  covenants  which  were  entered 
ioto  with  the  lessor,  his  heirs  and  assigns,  might  be  treated  as  good 
general  covenants,  by  rejecting  those  words.    This  mode  of  dealing 
with  the  covenants  in  the  lease  in  question,  which  was  long  prior 
to  the  statute  of  8  &  9  Vict.,  c.  106,  appears  to  have  been  open  to 
the  observation  that   by  rejecting  the  words  descriptive  of  the 
coTenantees,  and  treating  the  covenant  as  a  general  covenant  avail- 
able by  the  reversioner,  there  was  no  covenantee  named  as  a  party 
to  the  indenture.   But  this  difficulty  would  not  affect  a  lease  subse- 
quent to  the  Act  of  8  &  9  Yici,  which  (s.  5)  enables  a  person  not 
named  as  party  to  an  indenture  to  take  the  benefit  of  a  condition 
or  covenant  respecting  tenements  or  hereditaments. 

According  to  this  view  of  the  legal  doctrine,  it  is  needless  to 
impose  upon  the  mortgagor  any  stringent  conditions  as  to  the  form 
of  the  lease,  as  if  the  lease  operates  under  the  power,  the  benefit  of 
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heirs,  executors,  or  administrators  of  such  survivor,  their 
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the  covenants  and  condition  of  re-entry,  as  well  as  the  rent,  wSl  1)6 
tjMO /acfo  annexed  to  the  reversion,  and  therefore  available  by  the 
mortgagee,  his  heirs  and  assigns ;  and  if  the  lease  does  not  operate 
under  the  power,  it  will  merely  take  effect  by  estoppel,  as  between 
the  lessor  and  lessee,  and  will  not  bind  the  mortgagee  or  those 
claiming  nnder  him.  Though  the  power  do  not  prescribe  the  form 
of  the  lease,  the  importance  of  framing  the  lease,  so  that  it  may 
be  unmistaJcably  an  exercise  of  the  power  will  be  apparent  ^m 
such  a  case  as  Yellowly  v.  GoweVy  11  Exch.  274,  (see  Davids.  ConT. 
Settlements,  Yol.  iii.  p.  403),  in  which  a  lease  not  referring  to  the 
power,  and  in  some  points  of  form  inappropriate  as  an 'exercise 
of  the  power,  was  held  not  to  be  granted  under  the  power,  but  to 
take  effect  by  estoppel  only.  That  upon  a  lease  by  mortgagor 
operating  by  estoppel,  the  benefit  of  the  covenants  will  pass'withihe 
reversion  by  estoppel  to  the  assignee  of  the  equity  of  redemption, 
*  see  CxUhherUon  v.  Irving ^  4  Hurl.  &  Norm.  742 ;  in  ExcL  Cha, 

nom.  Irving  v.  Cuthbertsonf  6  Hurl.  &  Norm.  135. 

In  the  following  form  the  conditions  inserted  for  the  purpose  of 
securing  to  the  mortgagor  the  benefit  of  the  covenants  and  right  of 
re-entry  are  dispensed  with.  The  form  is  that  of  a  power  of  leasing 
for  21  years,  but  of  course  could  easily  be  adapted  to  the  case  of 
building  or  other  leases. 

20ft.  Form  of  *'  Provided  always,  and  it  is  hereby  agreed  and  declared, 

eaaing  power.       ^j^^^  j^  ^j^^  y^^  lawful  for  the  said  [mortgagor]  at  any  time 

or  times  before  the  said  [mortgagee] ,  his  heirs,  executors, 
administrators,  or  assigns  shall  either  have  sold  the  whole 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  or  have  entered  into  possession  or  foreclosed  the 
equity  of  redemption  thereof,  to  appoint  by  way  of  lease 
any  part  which  shall  not  for  the  time  being  have  been  so 
sold  of  the  same  premises,  for  any  term  of  years  not  exceed- 
ing twenty-one  years  to  take  effect  in  possession,  or  within 
six  calendar  months  after  the  date  of  the  appointment,  so 
as  there  be  reserved  on  every  such  appointment  the  best 
yearly  rent  or  rents  tliat  can  be  reasonably  gotten  without 
taking  anything  in  the  nature  of  a  fine  or  i^remium,  and 
BO  as  there  be  contained  in  every  such  appointment  a 
condition  of  re-entr>'  for  non-payment,  within  a  reasonable 
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or  his  assigns,  shall  either  have  sold  the  whole  of  the  F&boidint  YI. 
said  premises  hereinbefore  expressed  to  be  hereby  granted,  mortoIoh  nc 
or  have  entered  into  possession  or  foreclosed  the  equity  of 
redemption  thereof,  to  appoint  by  way  of  grant  any  part 
which  shall  not  for  the  time  being  have  been  sold  as  afore- 
said of  the  same  premises  within  the  said  parishes  not 
exceeding acres  in  the  whole,  with  or  without  any 
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time  to  be  therein  specified,  of  the  rent  or  rents  thereby 
reserved,  and  so  as  the  appointee  or  appointees  do  execute 
a  counterpart  or  duplicate  thereof,  and  do  thereby  cove- 
nant, in  manner  aforesaid,  for  the  due  payment  of  the 
rent  or  rents  thereby  reserved." 

When  a  power  of  granting  leases  is  given  to  the  mortgagor,  it 
is  of  importance  that  the  counterparts  or  dnplicates  of  the  leases 
should  be  delivered  to  the  mortgagee,  so  that  he  may  be  informed 
of  the  existence  and  terms  of  the  tenancies,  and  be  in  a  position  to 
aT&il  himself,  if  required,  of  the  powers  and  remedies  of  a  landlord. 
With  reference  to  this  object,  a  covenant  on  the  part  of  the  mort- 
gagor for  delivery  of  the  counterparts  or  duplicates  of  the  leases 
witHn  a  BX)ecified  time  is  added  after  the  usual  covenants  for 
title.  See  infra,  p.  904.  The  prudence  of  relying  for  this  purpose 
on  the  covenant  of  the  mortgagor  may  seem  doubtful ;  but  the 
rea^n  for  not  making  the  delivery  of  the  counterpart  or  duplicate 
a  condition  of  the  validity  of  the'  lease  is,  that  to  do  so  would  in 
practioe  render  the  power  almost  nugatory,  as  the  lessee  would 
not  be  safe  until  he  had  ascertained,  by  communication  with  the 
mortgagee,  that  this  condition  had  been  complied  with. 

Wlien  the  mortgaged  property  is  of  leasehold  tenure,  the  ma- 
chinerj  of  powers  cannot,  of  course,  be  resorted  to  for  the  purpose  of 
granting  leases,  and  if  it  is  necessary  &om  the  nature  of  the 
property  that  leases  should  be  granted,  the  most  that  can  be  done 
is  for  the  mortgagee  to  covenant  with  the  mortgagor  to  concur  at 
his  request  in  granting  leases  satisfying  such  conditions  as  to  dura- 
tion, rent,  or  otherwise,  as  it  may  be  thought  proper  to  prescribe. 

That  a  mortgagor  with  power  to  grant  leases  may  lease  to  a 
trustee  for  himself,  see  Bevan  v.  ffahgood,  1  Johns.  &  Hem.  222.  A 
mortgagee  having  agreed  to  grant  a  lease  in  the  expectation  (known 
to  the  intended  lessee)  that  the  mortgagor  would  join,  and  the  latter 
having  refused  his  concurrence,  it  was  held  that  the  intended  lessee 
oould  not  insist  on  a  lease  £com  the  mortgagee  alone :  FrajUdintki  v. 
BaU,  33  Beav.  oQO. 
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Pbictdiht  VI.  reasonable  rights  of  way  or  watercourse,  or  other  ease- 
ments or  rights  convenient  for  the  enjoyment  thereof  over 
any  other  part  of  the  same  premises  which  shall  not  for 
the  time  being  have  been  so  sold  as  aforesaid,  to  any 
person  or  persons  or  corporation  in  fee  simple,  or  for  any 
less  estate,  for  the  site  of  any  church,  chapel,  school,  or 
other  building  of  a  public  nature,  or  for  any  public  purpose, 
and  either  with  or  without  receiving  any  consideration  for 
such  grant,  and  either  subject  to  any  restrictions,  condi- 
tions, or  covenants,  or  otherwise  (g),  [Covenants  for  title 
subject  to  the  prior  charges,  see  p,  882,  supra — Further 
covenant  "  that  he  the  said  A.  B.,  his  heirs  or  assigns, 
will,  within  one  calendar  month  after  the  execution  by 
the  appointee  or  appointees  of  the  counterpart  or  dupli- 
cate of  every  and  any  appointment  by  way  of  lease  which 
may  be  executed  in  pursuance  of  the  power  in  that  behalf 
hereinbefore  contained,  deliver  such  counterpart  or  dupli- 
cate to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  surrivors 
or  survivor  of  them,  or  the  executore  or  administrators  of 
such  siurivor,  their  or  his  assigns,  and  will,  with  all  con- 
venient speed,  notify  to  them  or  him  every  surrender 
which  shall  have  been  accepted  by  him  the  said  A.  B. 
imder  the  power  in  that  behalf  hereinbefore  contained.": 
In  witness  &c. 


21.  SchednUs. 


THE  FIRST  SCHEDULE  above  refeiTed  to  :- 

[Description  of  parcels.] 

{g)  A  list  of  the  Churcli  Building  Acts  (having  for  their  general 
object  to  promote  the  building  of  additional  churches  in  popnlons 
parishes)  up  to  1853,  will  be  found  in  Law's  Church  Bmlding  Acts, 
3rd  edit.,  in  which  the  provisions  of  the  Acts  are  collected  and 
arranged  according  to  their  subject  matter.  The  subsequent  Acts 
are  17  &  18  Vict.  c.  14 ;  17  &  18  Vict.  c.  32 ;  19  &  20  Vict  c,  5o, 
by  which  the  powers  of  the  Church  Bmlding  Commissioners  were 
transferred  to  the  Ecclesiastical  Commissioners.  Special  facilities 
have  also  been  given  by  the  Legislature  with  a  view  to  promote  the 
building  and  endowment  of  schools.  The  modem  Acts  are  4  &  ^ 
Vict.  c.  38  (repealing  6  &  7  Will.  4,  c.  70) ;  7  &  8  Vict.  c.  37 ;  12  & 
13  Vict.  c.  39 ;  13  &  14  Vict.  c.  28 ;  14  &  15  Vict.  c.  24 ;  16&  16  Vict 
e.  49.  As  to  the  grant  of  land  for  recreation  and  play  grounds,  see 
22  Vict.  c.  27. 
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THE  SECOND  SCHEDULE  above  refen-ed  to :—       Prkoidkmt  yi. 

Tlie  sum   of  £ secured  by  an  indenture  of  mobtqaoi  in 

mortgage,  dated  the day  of ,  and  ex-  "■  »or 

J    .       1  1      ^      i  r  •      -.  ft  AGOREOAM  SUH. 

pressed  to  be  made  between  [parties]    ...    £  — 

[Other  mortgages  and  clmrges  of  gross  sums  simUarlg 
described,  the  sum  being  caiTied  out  in  figures 
into  a  second  column^  and  the  total  given  at  the 
bottom ; 


£  — 


THE  THIRD  SCHEDULE  above  referred  to  :— 

A  jointure  rentcharge  of  £ per  annum,  payable  to 

G.  B-  the  wife  of  the  said  A.  B.  from  and  after  his 
death,  during  the  then  remainder  of  her  life  if  she 
shall  survive  him,  limited  by  an  indenture  of  settle- 
ment, dated  the day  of ,  and  made  in  con- 
sideration of  the  marriage  then  intended  to  be  had 
between  them,  and  a  term  of  100  years  by  the  same 
indenture  limited  for  securing  the  payment  of  the  said 
jointure  rentcharge. 

A  term  of  100  years  by  the  same  indenture  limited  upon 
trusts  for  raising  portions  for  younger  children  or  a 
younger  child  of  the  said  A.  B.  and  G.  B.,  but  which 
trusts  have  not  taken  effect  by  reason  of  there  having 
been  no  such  younger  child. 

An  annuity  of  £ payable  to  M.  F.,  and  charged  by  a 

codicil,  dated  the day  of ,  to  the  will  of . 

A  yearly  rentcharge  of  £ payable  to  L.  M.  and  N.  0., 

their  executors,  administrators,  and  assigns,  during  the 
joint  lives  of  the  said  A.  B.  and  G.  B.  his  wife,  in  trust 
for  the  said  G.  B.,  and  limited  by  an  indenture  dated 

the day  of ,  and  expressed  to  be  made  between 

[parties] . 


DUG- 
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VII. 


MORTGAGE  in  Fee  inade  with  the  Concurrence  of  a 
Prior  Mortgagee  wJio  postpones  his  Securities. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of 
&c.  [mortgagor] ,  of  the  first  part ;  X.  Y.,  of  &c.  [prior 
mortgagee] ,  of  the  second  part ;  Z.,  of  &c.  [trustee  for  prior 
mortgagee] ,  of  the  third  part ;  and  C.  D.,  of  &c.,  E.  F.,  of 
&c,,  and  G.  H.,  of  &c.  [present  mortgagees] ,  of  the  fourth 

part :  Whereas,  by  three  several  indentures,  dated  the 

day  of ,  and  expressed  to  be  made  between  the  said 

A.  B.  of  the  one  part,  and  the  said  X.  Y.  of  the  other 

part,  in  consideration  of  the  sum  of  £ paid  by  the 

said  X.  Y.  to  or  on  account  of  the  said  A.  B.,  the  several 
manors,  messuages,  farms,  lands,  tenements,  and  here- 
ditaments described  and  comprised  in  the  schedule  there- 
under written  (and  which  included  the  messuages,  farms, 
lands,  tenements,  and  hereditaments  hereinafter  expressed 
to  be  hereby  granted),  with  their  appurtenances,^  were 
assured  to  the  use  of  the  said  X.  Y.,  his  heirs  and  assigns, 
subject  to  three  several  provisoes  in  the  same  three  several 
indentures  respectively  contained  for  redemption  of  the 
same  premises  on  payment  by  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns  imto  the  said  X.  Y., 
his  executors,  administrators,  or  assigns,  of  the  three 

several  sums  of  £ ,  £ ,  and  £ respectively, 

with  interest  for  the  same  respectively  at  the  rate  therein 

mentioned,  on  the day  of (a) :  And  whereas, 

by  an  indenture  dated  the  said day  of ,  and  ex- 
pressed to  be  made  between  the  said  X.  Y.  of  the  first 
part,  H.  B.  of  the  second  pai-t,  J.  B.  of  the  third  pail, 


(a)  Note  the  advantage,  in  point  of  brevity,  of  making  one  recital 
apply  to  the  three  indentures  collectively. 
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the  said  A.  B.  of  the  fourth  part,  and  the  said  Z.  of  Prbcbdiht  VII. 
the  fifth  pai-t,  the  said  X.  Y.  and  H.  B.,  according  to 
their  respective  rights  and  interests  under  or  by  virtue  of 
the  several  assurances  to  them  therein  recited  or  other- 
wise, did  assign  unto  the  said  Z.,  his  executors,  adminis- 
trators, and  assigns,  all  and  singular  the  several  sums  of 
money  and  annuities  assigned  to  them  as  therein  recited 
(such  simis  of  money  and  annuities  being  charges  upon 
the  said  premises  or  some  of  the  said  premises  comprised 
in  the  hereinbefore  recited  indentures  of  even  date  with 
the  indenture  now  in  recital  during  the  life  of  the  said 
A.  B.,  and  having  been  dischai-ged  out  of  the  said  sum 

of  £, so  paid  by  the  said  X.  Y.  as  aforesaid,  and 

together  with  the  securities  for  the  same  assigned  to  or 
vested  in  the  said  X.  Y.  or  the  said  H.  B.  in  trust  for 
him),  and  all  and  singular  the  securities  for  the  same 
(except  certain  poHcies  of  assurance),  and  all  and  sin- 
gular the  several  lands  and  hereditaments  assigned  to 
tliem  as  therein  recited,  to  hold  the  same  unto  the  said 
Z.,  his  executors,  administrators,  and  assigns,  and  as  to 
such  of  the  same  premises  as  were  then  held  for  any 
term  or  terms  of  j-eara  absolute  or  deteiminable,  for 
the  residue  or  respective  residues  of  such  term  or 
terms  of  yeai*s;  And  in  the  indenture  now  in  recital 
was  contained  a  declaration  that  the  said  Z.,  his  exe- 
cutors, administrators,  and  assigns,  should  stand  pos- 
sessed of  all  and  singular  the  hereditaments  and  premises 
assigned  to  him  as  aforesaid.  In  trust  for  the  said  X.  Y., 
liis  executors,  administrators,  and  assigns,  and  to  assign 
and  dispose  of  the  same  as  he  or  they  should  from 
time  to  time  du'ect  or  appoint,  so  that  tlie  same  might 
be  kept  on  foot  as  existing  incumbrances,  and  as  a 
further  security  for  the  monies  intended  to  be  secured 
by  the  three  therein  and  hereinbefore  recited  inden- 
tures of  even  date  with  the  indenture  now  in  recital,  and 
the  interest  thereof  respectively;  and  subject  thereto, 
in  trust  for  the  said  A.  B.,  his  heirs  and  assigns,  and  as 
if  the  same  were  merged  and  extinguished  in  the  freehold 
or  inheritance  of  the  premises  charged  therewith^  or  out 
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VII. 


MORTGAGE  in  Fee  made  tvith  the  Concurrence  of  a 
Prior  Mortgagee  wJio  postpones  his  Securities. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of 
&c.  [mortgagor] ,  of  the  first  part ;  X.  Y.,  of  &c.  [prior 
mortgagee] ,  of  the  second  part ;  Z.,  of  &c.  [trustee  for  prior 
mortgagee] ,  of  the  third  part ;  and  C.  D.,  of  ifee.,  E.  F.,  of 
&c.,  and  G.  H.,  of  &e.  [present  mortgagees] ,  of  the  fourth 
part :  Whereas,  by  three  several  indentures,  dated  the  — - 

day  of ,  and  expressed  to  be  made  between  the  said 

A.  B.  of  the  one  part,  and  the  said  X.  Y.  of  the  other 

part,  in  consideration  of  the  sum  of  £ paid  by  the 

said  X.  Y.  to  or  on  account  of  the  said  A.  B.,  the  several 
manors,  messuages,  farms,  lands,  tenements,  and  here- 
ditaments described  and  comprised  in  the  schedule  there- 
under written  (and  ivhich  included  the  messuages,  farms, 
lands,  tenements,  and  hereditaments  hereinafter  expressed 
to  be  hereby  granted),  with  their  appurtenances,,  were 
assured  to  the  use  of  the  said  X.  Y.,  his  heirs  and  assigns, 
subject  to  three  several  provisoes  in  the  same  three  several 
indentures  respectively  contained  for  redemption  of  the 
same  premises  on  payment  by  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns  imto  the  said  X.  Y., 
his  executors,  administrators,  or  assigns,  of  the  three 

several  sums  of  £ ,  £ ,  and  £ respectively, 

with  interest  for  the  same  respectively  at  the  rate  therein 

mentioned,  on  the day  of (a) :  And  whereas, 

by  an  indenture  dated  the  said day  of ,  and  ex- 
pressed to  be  made  between  the  said  X.  Y.  of  the  first 
part,  H.  B.  of  the  second  part,  J.  B.  of  the  third  part, 

(a)  Note  the  advantage,  in  point  of  brevity,  of  making  one  recital 
apply  to  the  three  indentures  collectively. 
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the  said  A.  B.  of  the  fourth  part,  and  the  said  Z.  of  Prbcedirt  VII. 
the  fifth  pai-t,  the  said  X.  Y.  and  H.  B.,  according  to 
their  respective  rights  and  interests  under  or  by  virtue  of 
the  several  assurances  to  them  therein  recited  or  other- 
T^ise,  did  assign  unto  the  said  Z.,  his  executors,  adminis- 
trators, and  assigns,  all  and  singular  the  several  sums  of 
money  and  annuities  assigned  to  them  as  therein  recited 
(such  sums  of  money  and  annuities  being  charges  upon 
the  said  premises  or  some  of  the  said  premises  comprised 
in  the  hereinbefore  recited  indentiu'es  of  even  date  with 
the  indenture  now  in  recital  during  the  life  of  the  said 
A.  B.,  and  having  been  dischai*ged  out  of  the  said  sum 

of  £ so  paid  by  the  said  X.  Y.  as  aforesaid,  and 

together  with  the  securities  for  the  same  assigned  to  or 
vested  in  the  said  X.  Y.  or  the  said  H.  B.  in  trust  for 
him),  and  all  and  singular  the  securities  for  the  same 
(except  certain  policies  of  assurance),  and  all  and  sin- 
gular the  several  lands  and  hereditaments  assigned  to 
them  as  therein  recited,  to  hold  the  same  imto  the  said 
Z.,  his  executors,  administrators,  and  assigns,  and  as  to 
such  of  the  same  premises  as  were  then  held  for  any 
term  or  teims  of  years  absolute  or  determinable,  for 
the  residue  or  respective  residues  of  such  term  or 
terms  pf  years ;  And  in  the  indenture  now  in  recital 
was  contained  a  declaration  that  the  said  Z.,  his  exe- 
cutors, administrators,  and  assigns,  should  stand  pos- 
sessed of  all  and  singular  the  hereditaments  and  premises 
assigned  to  him  as  aforesaid.  In  trust  for  the  said  X.  Y., 
his  executors,  administrators,  and  assigns,  and  to  assign 
and  dispose  of  the  same  as  he  or  they  should  from 
time  to  time  direct  or  appoint,  so  that  the  same  might 
be  kept  on  foot  as  existing  incumbrances,  and  as  a 
further  security  for  the  monies  intended  to  be  secured 
by  the  three  therein  and  hereinbefore  recited  inden- 
tures of  even  date  with  the  indenture  now  in  recital,  and 
the  interest  tliereof  respectively;  and  subject  thereto, 
in  trust  for  the  said  A.  B.,  liis  heirs  and  assigns,  and  as 
if  the  same  were  merged  and  extinguished  in  the  freehold 
or  inheritance  of  the  premises  charged  therewith;  or  out 
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PRIOR  MORT- 

OAORI. 


4.  — farther 
charge  to  same 
mortgagee; 


pRscBDKVT  VII.  of  which  the  same  were  created  resi)ectively  {b) :  And 

wiiEREAS,  by  an  indenture  dated  the  day  of , 

and  expressed  to  be  made  between  the  said  A.  B.  of  tlie 
one  part,  and  the  said  X.  ¥•  of  the  other  part,  in  con- 
sideration of  £ paid  by  the  said  X.  Y.  to  the  said 

A.  B.,  the  said  A.  B.  covenanted  with  the  said  X.  Y.,  his 
executors,  administrators,  and  assigns,  that  the  said 
hereditaments  comprised  in  the  therein  and  hereinbefore 

recited  indentures  of  the day  of  —  should  stand 

and  be  charged  with,  and  be  a  seciuity  to  the  said  X.  Y., 
his  executors,  administrators,  and  assigns  for,  the  pay- 
ment as  well  of  the  said  simi  of  £ and  interest  for 

the  same  as  tlierein  mentioned,  as  of  the  said  sums  of 

£ ,  £ ,  and  £ respectively  secured  by  the  said 

indenture  of  the day  of :  And  whereas,  by  an 

indenture  dated  the day  of ,  and  expressed  to 

be  made  between  the  said  A.  B.  of  the  one  part,  and  the 

said  X.  Y.  of  the  otlier  part,  in  consideration  of  £ 

borrowed  by  the  said  X.  Y.  and  paid  to  the  said  A.  B.  as 
tlierein  mentioned,  the  said  A.  B.  covenanted  with  the 
said  X.  Y.,  his  executors,  administrators,  and  assigns, 
that  the  said  hereditaments  comprised  in  the  therein  and 

hereinbefore  recited  indentures  of  the dav  of • 

should,  subject   to   those   indentures,   and   to  the  said 

indenture  of  the  day  of  ,  and  the  principal 

monies  and  interest  thereby  respectively  secured,  stand 
and  be  charged  with  the  payment  of  the  said  sum  of 

£ borrowed  by  the  said  X,  Y.  and  paid  to  the  said  A.  B. 

as  in  the  indenture  now  in  recital  mentioned,  and  the 
interest  for  the  same,  by  way  of  indenmity  and  exonera- 
tion to  the  said  X.  Y.,  his  heirs,  executors,  and  adminis- 
trators, and  should  not  be  redeemed  until  the  said  X.  Y., 
his  executors  and  administrators,  and  his  and  their  estate 
and  effects,  should  have  been  fully  released  from  the  pay- 
ment of  the  same  sum  of  £ and  the  interest  thereof. 


5.  — farther 
change  for  aam 
borrowed  by 
same  mort- 
gagee,  and  by 
him  paid  to 
mortgagor ; 


(6)  As  to  keeping  on  foot,  for  the  purpose  of  protection,  prior 
incumbrances  paid  off  out  of  the  mortgage  money,  see  saprj, 
p.  294,  note  (a],  and  p.  816,  note  (&). 
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and  from  all  loss,  costs,  charges,  damages,  and  expenses  Pbbokdbht  YII. 
whatsoever  sustained  or  incurred  in  respect  of  the  said       noliS^aH 

sum  of  £ and  interest,  or  the  irregular  payment  of     with  cohcur- 

such  interest,  or  otherwise  in  relation  to  such  sum  or      prior  mort- 

interest:   And  whereas  the  aforesaid  sums  of  £ ,   ^°^^*'__ 

i ,  H ,  £ ,  and  £ ,  with  some  interest  6.  —that  the 

thereon  respectiveh',  are  now  owing  to  or  (as  regards  the  moniS^mwn 

last-mentioned  sum  of  £ and  the  interest  for  the  owing; 

same)  for  the  benefit  of  the  said  X.  Y.,  upon  the  herein- 
before recited  securities  for  the  same  respectively :  And  7.  —agreement 
WHEREAS  the  said  C.  D.,  E.  F.,  and  G.  H.,  with  the  fo^l««'*»>«   ^ 

^  '  '  '  pnor  mortgagee 

privity  of  the  said  X.  Y.,  have  agreed  to  lend  to  the  said  joining  and 

A.  B.  tlie  sum  of  £ ,  upon  having  the  repayment  gewrUiesl^  " 

thereof,  with  interest  at  the  rate  hereinafter  mentioned, 
secured  in  manner  hereinafter  appearing,  the  said  X.  Y. 
and  (at  his  request)  the  said  Z.  agreeing  to  join  in  these 
presents  in  manner  hereinafter  appearing,  for  the  purpose 
of  postponing  the  said  several  principal  sums  so  owing  or 
secured  to  the  said  X.  Y.  as  aforesaid,  and  all  interest 
due  or  to  grow  due  for  the  same,  and  the  securities  for 
the  same  respectively,  to  the  principal  money  and  interest 
expressed  and  intended  to  be  hereby  secured,  so  far  as 
relates  to  the  said  messuages,  faims,  lands,  tenements, 
and  hereditaments  hereinafter  expressed  to  be  hereby 
granted:  NOW  THIS  INDENTURE  WITNESSETH,  8.  Witnesseth 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the   sum  of  £ ,  upon  the   execution   of  9.  Consideration 

these  presents  to  the  said  A.  B.,  with  the  privity  of  the 
said  X.  Y.,  paid  by  the  said  C.  D.,  E.  F.,  and  G.  H.  (the 

receipt  of  which  sum  of  £ the  said  A.  B.  doth  hereby 

acknowledge).  He  the  said  A.  B.  doth  hereby,  for  himself,   10.  Covenant  for 
his  heirs,  executors,  and  administrators  covenant  with  i»y™®»'of 

,  .  mortgage 

the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  money, 
administrators  [for  payment  of  mortgage  money,  p,  871, 
^pra]  :    AND    THIS    INDENTURE    ALSO    WIT-  11.  Witnesseth. 
NESSETH,  that,  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  tlie  said  X.  Y.,  12.  Conveyance 
at  the  request  of  the  said  A,  B.,  doth  hereby  gi'ant  and  ^^  P"®"^  ™°^'* 
release,  and  he  the  said  A.  B.  doth  hereby  grant  and  mortgagor. 
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pRECSDin    VII. 


XOftTQAQI 

WITH  ooiicua- 

KKMOR  OF 

PAIOR  XORT- 

GAGIK. 

13.  Faroelsb/ 
referenoe  to 
schedule. 

14.  HaboDdam. 


15.  Free  from 
secnrities  of 
prior  mortgagee. 


16.  Proviso  for 
redemption. 


confiiin  unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  tlielr 
heirs  and  assigns,  All  and  singular  the  messuages, 
farms,  lands,  tenements,  and  hereditaments  situate,  kc. 
[Parcels  by  reference  to  schedule  and  plan,  see  p.  878, 
supra — General  words,  p,  830,  supra] :  To  have  and  to 
HOLD  the  said  messuages,  farms,  lands,  tenements,  and 
hereditaments,  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  granted  imto  the  said  CD.,  E.F., 
and  G.  H.,  their  heirs  and  assigns.  To  the  use  of  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns  forever, 
Freed  and  discharged  from  the  aforesaid  several  sums  of 

£ ,  £ ,  £ ,  £ ,  and  £ and  every  of 

them,  and  every  part  thereof  respectively,  and  from  all 
interest  due  and  to  grow  due  for  the  same  and  every  of 
them,  and  every  part  thereof  respectively,  and  from  all 
claims  and  demands   imder  or  by  virtue  of  the  three 

several  first  hereinbefore  recited  indentures  of  the 

day  of ,  and  the  hereinbefore  recited  indentures  of 

the day  of ,  and  the day  of ,  or  any 

of  them,  but  subject  to  the  proviso  for  redemption  here- 
inafter contained:  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that,  if  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns  shall,  on  the  said 

day  of  —  next,  pay  to  the  said  C.  D.,  E.  F.,  and 

G.  H.,  or  the  sundvors  or  survivor  of  them,  or  the  exe* 
cutors  or  administrators  of  such  suiTivor,  their  or  his 

assigns,  the  said  sum  of  £ ,  ^ith  interest  for  the  same 

in  the  meantime  at  the  rate  of per  cent,  per  annum, 

then  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivow 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  their 
or  his  assigns,  shall,  at  any  time  thereafter,  upon  tlie 
request  and  at  the  cost  of  the  said  A.  B.,  his  heii^, 
executors,  administrators,  or  assigns,  reconvey  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to 
the  use  of  the  said  X.  Y.,  his  heirs  or  assigns,  or  as 
he  or  they  shall  direct,  subject  to  such  right  or  equity 
of  redemption  as  the  same  premises  would,  if  these  pre- 
sents had  not  been  executed,  for  the  time  being  have 
been  subject  to  under  the  three  several  first  hereiube* 
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fore  recited  indentures  of  the  ^ day  of ,  and  the  Pbeotbiw  Vir. 

hereinbefore  recited  indentures  of  the day  of mortoagh 

and  the  day  of  ,  on  payment  by  the   said     with  oohour. 

.  X).,  nis  heirs,  executors,  administrators,  or  assigns      pbioemoet- 
of  the  said   principal  sums  and  interest   by  the  same         qag^^, 
sereral  indentures  expressed  and  intended  to  be  secured 
as  aforesaid,    and  with   the   same  powers   of  sale,   and 
other  powers  and  authorities,  in  all  respects  as  would 
have  been  subsisting,  or  might  have  been  exercised,  if 
these  presents  had  not  been  executed.    And  it  is  hereby  17.  DecUurmtion 
agreed  and   declared,  that  the  said  Z.,   his   executors,  chMKM"Te«ted 
administrators,  and  assigns  shall  stand  possessed  of  all  in  trustee  for 
such  of  the  said  hereditaments  by  the  lastly  hereinbefore  ^"^'  mongagee. 

recited  indenture  of  the day  of expressed  to 

be  assigned  as  aforesaid,  as  are  hereinbefore  expressed  to 
he  hereby  granted,  and  of  the  sums  of  money  and  an- 
nuities by  the  same  indenture  of  the  day  of 

expressed  to  be  assigned  as  aforesaid,  so  far  as  the  same 
are  charges  upon  or  aflfect  all  or  any  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted.  In  trust  for 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors,  admi- 
nistrators, and  assigns,  and  to  assign  and  dispose  of  the 
same  as  they,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  from  time  to  time  or  at  any  time  direct, 
and  so  that  the  same  may  be  a  further  security  for  the 
principal  monies  and  interest  intended  to  be  secured  by 
these  presents,  and  to  purchasers  under  the  power  of  sale 
hereinafter'contained ;  and  subject  thereto,  upon  the  trusts 
by  the  said  lastly  hereinbefore  recited  indenture  of  the 

day  of declared  of  the  said  premises  expressed 

to  be  thereby  assigned  as  aforesaid  (c) ;    [Coi^enunt  for 

(c)  Compare  these  trusts  with  the  form  of  declaration  of  tmst  of 
a  term  of  years  assigned  to  attend  the  inheritance  in  trust  for  a  mort- 
gagee, ante.  Vol.  i.  p.  405.  The  Satisfied  Terms  Act,  8  &  9  Vict.  c. 
11 2, has  (except  perhaps  in  some  cases  of  rare  occurrence,  see  supra, 
p.  490,  note  (a) ),  by  extinguishing  attendant  terms,  superseded  the 
practice  of  assigning  them;  but  there  is  an  obvious  analogy  between 
a  satisfied  term  imder  the  old  practice,  and  a  charge  paid  off  out  of 
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XORTGAOa 
WITH   00HOV&* 

RKHOi  or 

PRIOR  XORT- 
QAOEB. 

18.  Power  of 
sale. 


Prkobdkit  VII.  payment  of  interest,  p.  872,  mpm — PravUo  for  rednclm 

of  interest  on  punctual  payment,  p.  884,  stiprw. — Declaratm 
that  money  helonrjs  to  mortga^gees  on  a  jovtit  accomity 
p.  873,  supra] :  And  it  is  hereby  provided  and  deckred, 
that  it  shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and  G. 
H.,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  theu'  or  his  assigns, 

at  any  time  or  times  after  the  said day  of next, 

without  any  further  consent  of  the  said  A.  B.,  his  heirs 
or  assigns,  or  of  the  said  X.  Y.,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  or  of  any  other  person,  &c.  [Power 
of  sale,  tvith  visual  trusts  and  provisions,  see  supra,  pp.^1^ 
et  seq,,  the  ultimate  trust  of  the  proceeds  of  sale  being  for 
payment  of  the  surplus,  "  unto  the  said  X.  Y.,  his  exe- 
cutors, administrators,  or  assigns  (whose  receipt  shall  be 
a  sufficient  discharge  for  the  same),  towards  the  discharge 
of  the  principal  monies  and  interest   owing  to  him  as 
hereinbefore  is  mentioned,  or,  if  he  or  they  should  so 
dii'ect,  to  the  said  A.  B.,  his  heirs  or  assigns.'*]    And 
EACH  of  them  the  said  X.  Y.  and  Z.,  so  far  as  relates  to 
his  owTi  acts  and  deeds  alone,  doth  hereby,  for  himself, 
his  heirs,  executors,   and  administrators,  covenant  with 
the  said  C.  D.,  E.  F,,  and  G.  H.,  their  heirs,  executors, 
administrators,  and  assigns,  that  they  the  said  X.  Y.  and 
Z.  respectively  have  not  done  or  knowing^  suflFered,  or 
been  party  or  privy  to  anything,  whereby  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  or  any  part 
thereof,  are,  is,  or  may  be  impeached,  affected,  or  incum- 
bered in  title,  estate,  or  otherwise  howsoever,  or  whereby 
he  the  said  X.  Y.  is  in  anywise  hindered  from  granting 
and  releasing  the  same  premises,  or  any  part  thereof,  in 
manner  aforesaid.     And  the  said  A.  B.  doth  hereby,  for 
himself,  his  heii's,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and 
assigns,  that   they  the  said  X.  Y.  and  A.  B.  now  have 
respectively  power  to  grant,  release,  and  confirm  all  and 


19.  Covenuit  by 
prior  mort- 
gagee and  big 
trufltee  eeTe- 
rally  against 
incombrances. 


20.  Covenants 
by  mortgagor  for 
tiUe. 


mortgage  or  purchase  money,  but  kept  on  foot  by  being  vested  in  a 
trustee  for  the  protection  of  the  mortgagee  or  purchaser. 
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singular  the  sftid  premises  hereinbefore  expressed  to  be  Prickdbwt  VII. 
hereby  granted  To  the  use  of  the  said  C.  D.,  E.  F.,  and 
G.  H.,  their  heirs  and  assigns,  freed  and  discharged  as 
hereinbefore  is  mentioned ;  And  also,  that,  if  default  &c. 
[Remabider  of  covenants  for  title  as  in  Precedent  IL,  supra.] 

Ix  WITNESS  &c. 

THE   SCHEDULE  above  referred  to. 


HORTOAQB 
WITH   COKCUR- 

RBHO£  OF 
PRIOR  MORT- 
OAGSB. 


vni. 


MORTGAGE  by  Copartners  of  a  Cotton  Mill  and  PreoedkitVIII. 
*   Machineby  (a)  to  a  Joint  Stock  B^vnk,  for  securing 
an  Account  Current. 


XORTQAGS   BT 

OOPARTKEBS 

OF  MILL  AND 

XACHIRBRT  TO 

JOINT  STOOK 

BANK. 


THIS  INDENTURE,  made  &c.,  BET^^^EN  A.  B.  aiid 
C.  D.,  of  &C-,  cotton  spinners  and  copartners  [mortgagors] , 
of  the  one  part;  and  E.  F.,  G.  H.,  and  I.  K.,  of  &c.,  three  i.  Partiea. 

of  the  directors  of  the  Bank  of [mortgagees] ,  of  the 

other  part :  Whereas  the  said  A.  B.  and   C.  D.  have  2.  Recitals : 

(a)  As  to  mortgages  of  personal  chattels  (indading  moveable 
madunery  and  plant),  see  snpra,  pp.  693  et  seq.    As  to  the  registra- 
tion of  bills  of  sale  under  the  Bills  of  Sale  Acts  1854  and  1866  (17  & 
IS  Yict.  c  36,  29  &  30  Yict.  c.  96),  see  supra,  pp.  610  et  seq.    As 
to  mortgages  of  fixtures,  see  supra,  pp.  700  et  seq.    See,  also,  the 
general  oonduaions  stated  pp.  737 — 738.    It  will  be  seen,  that, 
upon  a  conTeyance,  whether  by  a  freeholder  or  lessee,  and  whether 
absolute  or  by  way  of  mortgage,  fixtures  pass  with  the  land; — 
that  a  mortgage  will  not  pass  moveables  as  against  assignees  in 
banknipftcy,  or  execution  creditors,  unless  it  be  registered  under 
the  Acte;    and  that,  even  when  so  registered,  it  will  not  pass 
moveables  as  against  assignees  in  bankruptcy,  if  the  grantor  is  in  ^ 
poesession  imder  such  circumstances  in  other  respects  as  wotdd 
give  rise  to  reputed  ownership  (supra,  p.  709) ; — ^and  that  a  mort- 
gage of  fixtures  without  any  interest  in  the  land  requires  registra- 
tion, but  (as  fixtures  pass  by  the  mere  conveyance  of  the  land)  a 
mGrtg^go  of  fixtures  with  the  land  does  not  require  registration 
(supra,  pp.  736,  738). 
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XOBTOAOI  BT 
OOPARTHBRS 
OF  MILL  AVD 

MAOHIITBRT  TO 

JOIHT  8T00K 

BAHK. 


— of  the  forma- 
tion of  the 
partnership  ; 

3.  — of  the  pur- 
chase of  the  Bite 
of  the  mort- 
gaged property 
with  partner- 
ship monies, 
and  conyeyaooe 
thereof ; 


4.  — of  the  erec- 
tion of  the  mill 
and  machinery, 


5.  — and  cot- 
tages and  other 
bnildingB ; 


6.  ^f  the  part 


entered  into  copartnership  as  cotton  spinners,  and  intend 
to  carry  on  that  trade  or  business  under  the  firm  of  B.  and 
D. :  And  whereas  the  site  of  the  cotton  mill  hereinafter 
mentioned,  and  other  the  lands  hereinafter  expressed  to  be 
hereby  granted,  were  purchased  by  the  said  A.  B.  and 
CD.  for  the  purposes  of  the  said  copartnership,  and  paid 
for  out  of  monies  belonging  to  them  on  their  copartnership 
account,  and  by  the  joint  operation  of  an  indenture  dated 
the  4th  day  of  May,  185 -,  and  expressed  to  be  made 
between  [parties'],  an  indenture   dated   the  8th  day  of 
April,  185-,  and  expressed  to  be  made  between  [parties], 
and  an  indenture  dated  the  16th  day  of  June,  185-,  and 
expressed  to  be  made  between  [parties],  the  same  premises 
were  assured,  as  to  such  part  tliereof  as  was  comprised  in 
the  said  indenture  of  the  8th  day  of  April,  185-,  to  such 
uses  as  the  said  A.  B.  and  CD.  should  by  deed  jointly 
appoint,  and  in  default  of  and  subject  to  such  appoint- 
ment, to  the  use  of  the  said  A.  B.  and  C  D.  respectively, 
their  respective  heirs  and  assigns,  in  equal  moieties;  and  as 
to  the  remainder  of  the  said  premises,  to  the  use  of  them 
the  said  A.  B.  and  C  D.  respectively,  their  respectite 
heirs  and  assigns,  in  equal  moieties :  And  \stiereas  the 
said  A.  B.  and  C  D.  have  lately  erected  a  cotton  mill  and 
an  engine  house,  and  other  buildings  connected  therewith,  on 
l)art  of  the  lands  hereinafter  expressed  to  be  hereby  granted 
(being  a  portion  of  those  comprised  in  the  said  indentures 
of  the  4th  day  of  May,  185-,  and  the  8th  day  of  April, 
185-,  respectively),  and  have  also  affixed  to,  or  placed 
upon,  in,  or  about,  or  are  now  about  to  affix  to,  or  place 
upon,  in,  or  about  the  said  premises,  or  some  parts  thereof, 
a  steam-engine  and  boilers,  together  with  a  large  quantity 
of  mill'  gear  and  millraght  work,  fixed   and  moveable 
machinery,  and  other  things  required  to  carry  on  the  trade 
•  or  business  aforesaid ;  And  whereas  the  said  A.  B.  and 
C  D.  have  erected  and  built  divers  messuages  or  cottages 
for  workmen,  and  other  buildings,  upon  other  part  of  the 
lands  hereinafter  expressed  to  be  hereby  granted  (being  a 
portion  of  those  comprised  in  the  said  indenture  of  the 
16th  day  of  June,  185-);  And  whereas  the  said  A.  B. 
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and  C.  D.  have  opened  an  account  with  the  said Bank  PawmDnrT  VIIL 

of ,  for  and  in  the  name  of  the  said  firm  of  B.  and  D, ;     mobtoaoi  by 

And  whereas  the  said  directors  of  the  said  bank  have      oopabthbbs 
consented  to  make  advances  on  loans  and  grant  other    xAOHinBr  to 
accommodation  on  the  said  copartnership  account  to  the 
said  A.  B.  and  C.  D.,  or  to  the  person  or  persons  for  the         .    . 

.  nen  haTing 

time  being  carrying  on  business  in  the  name  of  the  said  opened  an 
firm  of  B.  and  D.,  under  an  agreement  that  the  payment  JJ^^imk'-**^ 
of  all  such  sums  as  shall  by  means  thereof  become  owing  7^  —of  the 
by  the  said  A.  B.  and  C.  D.,  or  the  person  or  persons  •peemen*  for 
carn-mg  on  busmess  in  the  name  of  the  said  firm  of  B. 
and  D.,  or  from  any  of  them,  their  or  any  of  their  executors 
or  administrators,  should  be  secured  in  manner  hereinafter 
appearing:    NOW  THIS   INDENTURE  WITNESS-  8.  Witn««etli. 
ETH,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  they  the  said  A.  B.  and  9.  CoMidemtion. 
C.  D.  do,  for  themselves,  their  heirs,  executors,  and  admi- 
nistrators, and,  as  separate  covenants,  each  of  them  doth, 
for  himself,  his  heirs,  executors,  and  administrators,  hereby 
covenant  with  the  said  E.  F.,  G.  H.,  and  I.  K.,  their  ex-  10.  GoTenantfor 
ecutors  and  administrators,  that  they  the  said  A.  B.  and  tSaoce  on  ac- 
C.  D.,  or  the  person  or  persons  for  the  time  being  carrjdng  ^^^^  current, 
on  or  having  carried  on  business  in  the  name  of  the  said 
finn  of  B.  and'D.,  or  some  or  one  of  them,  their  or  some 
or  one  of  their  heirs,  executors,  or  administrators,  will,  on 
demand  (b)  by  the  said  E.  F.,  G.  H.,  and  I.  K.,  or  any  of 


{h)  As  to  what  oonstitutes  a  breach  of  a  covenant  to  pay  imme-  what  eonstitatee 
diately  on  demand,  see  Tama  v.  WiUan,  4  Best  &  Sm.  442,  in  Exch.  default  in  ]>aj- 
CL,  id.  465,  in  which  it  was  held  that  the  debtor  was  entitled  to  a  ^'^^^^  demand, 
reasonable  time  to  get  the  money  from  a  convenient  place  (as  to 
get  it  from  his  desk,  to  go  across  the  street,  or  to  his  banker's  for 
it]  and  also  to  satisfy  himself  as  to  the  authority  of  the  person 
making  the  demand.    In  Brighty  v.  NorUmy  3  Best  &  Sm.  305,  in 
which  there  was  a  proviso  avoiding  the  deed  if  the  debtor  should 
pay  the  mortgage  money  on  a  specified  date  or  at  such  earlier  day 
as  the  creditor  should  appoint  for  payment  by  notice  in  writing, 
aod  Ihe  creditor  had  power  to  seizse  in  defietult  of  payment,  a  notice 
to  pay  in  half  an  hour  was  held  to  be  illusory  and  not  to'sapport  a 
aeizaie  on  de&ult.    In  SramweU  y,  Eglinton^  5  Best  ft  Sm.  39,  in 
VOL.  iL  80 
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t^BioBDm  VIII.  them,  or  any  other  director  or  directors  for  the  time  being 

or  the  secretary  or  any  public  officer  of  the  said  bank, 
made  to  the  said  A.  B.  and  C.  D.,  or  either  of  them,  or 
any  such  other  person  as  aforesaid,  or  their  or  any  of  their 
heirs,  executors,  or  administrators,  or  left  upon  any  part 
of  the  hereditaments  hereinafter  expressed  to  be  hereby 
granted,  pay  to  one  of  the  cashiers  for  the  time  being  of 
the  said  bank  (c)  the  balance  which^  on  the  account  current 


XOBTOAGl   BT 
OOPABTIIBU 
OF  MILL  ABD 

XAOHIBBBT  TO 

JOIBT  8TO0K 

BABK. 


As  to  the  jMiy- 
ment  of  money 
to  joint  itook 
oompanicB. 


which  there  was  a  power  to  take  posseesion  in  defEuiIt  of  payment 
on  demand,  and  a  demand  was  made  and  a  person  put  in  posses- 
sion on  the  same  day,  who  remained  there  until  the  goods  were 
sold,  it  was  held  that  though  the  original  taking  of  possessioB 
might  haye  been  premature,  the  oontinuance  in  possession  ironld 
operate  as  a  taking  of  possession  again,  after  a  reasonable  time  bad 
elapsed.    In  Belding  y.  Bead,  11  Jur.  N.  S.  547,  34  L.  J.  ExcL 
212,  a  demand  on  the  debtor's  wife  was  held  not  to  be  a  soffident 
demand.    All  the  aboye  cases  arose  on  bills  of  sales  of  chattels,  a 
kind  of  security  upon  which,  as  default  in  payment  on  demand 
usually  entitles  the  creditor  to  prompt  remedies  by  seizors  and 
sale,  the  question  what  constitutes  a  demand  and  defitnlt  is  of 
special  importance.    In  Aheolom  y.  Gething,  32  Beay.  322,  under 
the  Priendly  Societies  Act  (18  &  19  Vict.  c.  63),  s.  23.  wluch 
requires  the  representatiyes  or  assignees  of  a  deceased  or  bank- 
rupt officer  of  the  society,  Upon  demand  in  writing,  to  pay  moneys 
due  to  the  society  before  his  other  debts,  it  was  held  that  a  ImII 
in  Chancery  to  leooyar  the  amount  was  a  sufficient  demand  in 
writing. 

(c)  The  money  should  in  strictness  be  made  payable  to  some 
person  or  persons  empowered  by  the  deed  of  settlement  to  giye 
receipts  which  shall  be  binding  on  the  shareholders ;  but  it  is  appre- 
hended that  the  deed  of  settlement  will  not  form  part  of  the  title, 
and  that  a  purchaser,  either  from  the  mortgagees  or  the  mortgagors, 
will  not  be  entitled  to  require  its  production.  To  discharge  the 
estate  as  against  the  shareholders,  it  will  suffice  to  show  that  the 
money  due  to  the  bank  has  been  paid  to  the  persons  who  publicly 
appear  as  the  agents  of  the  company.  Eor  these  companies  are 
partnerships  whose  ordinary  business  is  to  lend  money  on  securities ; 
and  if  they  hold  out  certain  persons  to  the  world  as  their  agents, 
a  Court  will  hold  them  bound  by  the  acts  of  those  agents,  and  ^rill 
not  look  at  the  partnership  deed  to  see  whether  the  agents  were 
duly  appointed.  See  the  obseryations  to  this  effect  of  Sir  John 
BomiUy,  M.  E.,  in  WtUon  y.  West  Hartlepool  i?.  Co.,  34  Beay.  193. 

In  dealing  with  banking  companies  it  will  probably  be  sufficient 
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of  the  said  finn  of  B.  and  D.  with  the  said  bank,  shall  for  PrwjidihtVIII. 
the  time  being  be  owing  for  bills  and  notes  discounted  and 


to  pay  the  money  to  a  cashier  as  in  the  ordinary  conrse  of  business ; 
and  a  memorandum  signed  by  the  cashier  and  the  acting  directors 
(and  which  may  be  indorsed  on  the  mortgage  or  purchase  deed) 
will,  it  is  apprehended,  be  sufficient  evidence  of  ihe  payment.    In 
dealing  with  societies  who  lend,  money  on  mortgage,  but  (as  is  often 
the  case  with  the  older  insurance  companies)  have  no  officers 
specially  appointed  to  receive  money  when  repaid,  a  resolution  is 
sometimes  obtained  by  the  acting  directors  appointing  persons  to 
wlKnn  it  shall  be  paid  as  trustees  for  the  society,  and  whose  receipt 
is  taken  on  the  deed ;  or  the  resolution  may  be  that  the  money  shall 
be  paid  into  the  banldng  house  of  the  society  to  the  credit  of  the 
soeiety,  leaving  it  to  be  drawn  out  by  the  usual  agents  of  the 
society.    In  either  case  the  resolution  may  be  noticed  in  the  deed, 
and  an  attested  copy  of  it  preserved  as  a  muniment  of  title.    When 
the  constitution  of  the  society  admits  of  it,  a  mortgage  to  an 
insorance  society  is  commonly  taken  in  the  names  of  trustees,  with- 
out disclosing  the  trust;  and,  in  that  case,  the  form  of  the  mort- 
gage is  that  applicable  when  persons  advance  money  as  joint 
tenants  (see  Precedent  11.,  supra) ;  but  in  the  case  of  a  mort- 
gage to  a  banking  company  for  securing  advances'on  account  ourreht, 
the  nature  of  the  transaction  necessarily  leads  to  the  disclosure  that 
the  money  advanced  is  that  of  the  company. 

Of  course,  in  the  view  above  taken,  no  evidence  of  the  directors 

or  officers  themselves  having  been  duly  appointed  can  be  required 

to  hind  the  shareholders :  it  is  sufficient  that  the  persons  who 

anthoiise  the  payment  or  receive  the  money  are  the  public  and 

acknowledged  agents  of  the  society  for  such  purposes.    If  it  were 

eeaential  to  prove  the  regularity  of  the  appointment  of  the  directors 

or  officers,  it  would  obviously  be  impossible  to  deal  with  joint  stock 

companies  as  mortgagees,  on  account  of  the  nature  and  extent  of 

the  evidence  which  would  be  required.    In  fact,  these  transactions 

must  be  treated,  not  as  though  the  directors  or  other  officers  were 

tnutees  for  the  shareholders,  but  as  though  they  were  the  active 

partners  in  or  agents  for  the  partnership. 

Most  modem  deeds  of  settlement  provide  that  persons  paying 
money  to  the  acting  officers  of  the  company  shall  be  thereby 
discharged. 

The  remarks  in  this  note  apply  specially  to  unincorporated  com- 
panies, such  as  the  joint  stock  bank  mentioned  in  the  Precedent  in 
the  text ;  bat  they  are  to  some  extent  applicable  also  to  incorporated 
companies. — Ab  to  mortgages  to  joint  stock  banks  registered  tinder 
file  Companies  Acts,  see  p.  940,  iafra,, 

8  0  2 
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PjtEOKBBvrvni.   paid,  and  for  other  loans,  credits,  or  advances  made  to 

or  for  the  accommodation  or  at  the  request  of  the  said 

A.  B.  and  C.  D.,  or  the  person  or  persons  for. the  time 
being  carrying  on  business  in  the  name  of  the  said  firm  of 

B.  and  D.,  and  for  interest,  commission,  and  other  lawful 
charges,  together  with  interest  on  such  balance,  from 
the  day  of  such  demand  having  been  made  or  left  till  the 
actual  pajTnent  thereof,  at  the  rate  of per  cent. 

11.  Witnesseth.    per  annum  (d).     AND   THIS   INDENTURE  ALSO 


VOBTGAQB  BT 
OOPABTHKBS 
OF  MILL  AND 

XAOHTKBBT  TO 

JOIBT  STOOK 

BANK. 


Compound 
intereat  was 
formerly 
illegal 
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is  carried  into 
principal. 


(d)  An  agreement  entered  into  upon  a  mortgage,  for  taim^ 
interest  which  may  not  be  regularly  paid  into  principal,  was 
formerly  (when  the  Usury  Laws  were  in  force)  held  to  be  invalid; 
Broadway  v.  Merecrofty  Mos.  248 ;  Mitford  v.  FeatherstonhoMghy  2 
Ves.  445 ;  Lord  OsmUton  y.  Lord  Yarmouth,  2  Salk.  449 ;  Bosanqvd 
T.  Dashwoody  For.  37 ;  and  see  per  Lord  Eldon,  in  Chamlen  Y. 
Ooldwin,  9  Yes.  271.    But  although  interest  could  not  be  conyerted 
into  principal  so  as  to  carry  interest,  by  an  agreement  oontainfid 
in  the  mortgage  deed,  or  at  any  time  before  the  interest  to  be  cob- 
verted  had  actually  accrued  due,  yet  it  was  at  all  times  lawfnl  for 
the  parties,  by  agreement,  to  conyert  interest  actually  dae  into 
principal,  and  make  it  carry  interest :  Lord  OssuUton  y.  Lord  Yar- 
mouthy  ubi  supra ;    Brown  v.  Barkham,  1  P.  Wms.  652 ;  Earl  of 
ChesUrfieJd  y.  Cromwell,  1  Eq.  Oa.  Abr.  257 ;  and  as  there  was  do 
objection  to  the  conversion  of  interest*  actually  accrued  due  into 
principal,  it  was,  of  course,  legal  to  take  a  new  mortgage  for  the 
consolidated  sum;  Blackhurny.Wdrwick,  2  You.  &  Col.,  Exck,  92. 
As  to  what  amounts  to  an  agreement  to  turn  interest  into  pnndjnl, 
see  Tompaon  v.  Ldth,  4  Jur.  N.  S.  1091. 

The  settlement  of  accounts  periodically  between  persons  having 
dealings  together  on  such  a  footing  as  to  conyert  interest  into 
principal,  and  even  an  antecedent  stipulation  for  such  a  course  of 
dealing  as  in  its  results  would  lead  to  the  conversion  of  interest 
into  principal,  were  held  not  to  be  within  ihe  rule  which  prohibited 
compound  interest  being  taken  under  an  antecedent  contract :  Ex 
parte  Champion,  3  Bro.  C.  C.  436,  440 ;  Ex  parte  Bevan,  9  Ves.  22S, 
224;  and  though  in  the  cases  last  referred  to,  and  others,  doubts 
were  intimated  whether  a  mortgage  could  be  taken  for  the  balanoQ 
appearing  as  the  result  of  transactions  settled  upon  this  principle, 
yet  a  mortgage  to  secure  the  final  balance  of  a  banking  account 
was  upheld  in  Lord  Clancarty  v.  La  Touche,  1  Ball  &  Beat.  420, 
and  also  in  Rufford  v.  Bishop,  6  Buss.  346.    The  point  to  be 
attended  to,  with  a  view  to  the  validity  of  a  mortgage  of  this 
jiature,  was,  that  the  deed  should  be  so  framed  as  to  leave  the 
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WITNESSETH,  that,  in  pursuance  of  the  said  agree-  PMoiDiwVlir. 

ment,  and  in   consideration   of  the   premises,  the  said  _^  """* 

^.                      '  XOBTGAGB  BT 

■ : OOPARTNBRS 

OP  MILL  AHD 

aocruer  of  interest  and  its  conversion  into  principal,  and,  in  fact,  xaohihbbt  to 

all  the  details  of  the  account  between  the  parties,  to  be  regulated  by  '^"'  stock 

the  usual  course  of  trade,  and  only  to  come  into  operation  as  a  


security  for  the  final  balance  due  firom  the  mortgagor  upon  the 
aocoont  being  closed,  as  a  nev  and  distinct  principal  sum.  It 
seems  that  the  custom  of.  trade  by  which  contracts  are  made,  and 
compound  interest  is  consequently  chargeable,  ceases  to  operate 
when  the  account  between  a  bank  and  its  customers  is  closed  as  a 
current  mercantile  account,  whether  by  the  death  of  the  customer 
or  otherwise,  and  that  thenceforth  the  final  balance,  as  ascertained 
when  the  dealings  between  customer  and  banker  are  stopped,  wiU, 
in  the  absence  of  special  contract,  carry  simple  interest  only,  at 
5  per  cent. :  Fergusson  v.  Fyffe,  8  CI.  &  Fin.  139 ;  CrosshiU  v. 
Bower,  32  Beav.  86. 

Sin<»  the  complete  repeal  of  the  Usury  Laws  (by  17  &  18  Vict.   "Whether  com- 
c.  90],  it  has  become  important  to  consider  whether  the  inyaJidity  poand  interest 
of  an  antecedent  contract  for  compound  interest  had  any  other  **  ** y"!  J!°°® 
foundation  than  the  existence  of  those  laws ;   for,  if  not,  it  must  Laws, 
obyiously  fedl  with  them,  and  a  stipulation  for  compound  interest, 
if  the  interest  reserved  is  not  regularly  paid,  must  now  be  con- 
sidered lawful.     With  reference  to  this  point,  it  was  said  by 
Lord  Eldon  (9  Yes.  271)  that  such  a  contract  was  prohibited,  as 
tending  to  usury,  though  it  was  not  usury ;  and,  notwithstanding 
a  degree  of  ambiguity  in  the  language  of  some  of  the  cases,  it> 
upon  the  whole,  appears  dear  that  the  illegality  of  compound 
interest  rested  entirely  upon  its  being  supposed  to  contravene  the 
policy,  if  not  the  letter,  of  the  Usury  Laws ;   and  hence  that  a 
stipulation  in  a  mortgage  deed,  that  interest  in  arrear  shall  be 
converted  into  principal,  is  now  valid.     See  Blackburn  v.  Warwick, 
2  You.  &  CoL,  Exch.,  92;  Moas  v.  Bainhrigge,  6  De  G.  M.  &  Or. 
292,  310,  331 ;  Potter  v.  Edwards,  26  L.  J.,  Ch.,  468,  in  which  a 
mortgage  for  £1000  and  interest  given  (since  the  repeal  of  the 
Usory  Laws)  in  consideration  of  an  advance  of  £700  was  upheld. 
The  question  is  discussed  in  Fisher  on  Mortgages,  pp.  527,  528 ; 
and  the  conclusion  come  to  is,  '*  that,  with  the  abolition  of  the  laws 
against  usury,  all  reason  for  the  prohibition  of  original  contracts 
to  turn  interest  into  principal,  except  where  fraud  and  oppression 
are  in  question,  has  ceased."    Forms  of  provisions  for  turning 
interest  in  arrear  into  principal  will  be  found  in  some  of  the 
following  Precedents. 

As  to  the  statutes  partially  relaxing  the  Usury  Laws,  before 
their  fibial  repeal,  and  the  cases  which  arose  in  that  state  of  the 
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as  to  the  land 
and  ftztores ; 


A.  B.  and  C.  D.  do,  and  each  of  them  doth,  hereby 
grant  and  assign,  and  also,  as  to  the  said  premises, 
comprised  in  the  said  indenture  of  the  8th  day  of  April, 
185-,  do,  in  exercise  of  the  power  contained  as  aforesaid 
in  the  same  indenture,  and  of  every  or  any  other  power 
enabling  them  in  this  behalf,  appoint  unto  the  said  E.  F., 
G.  H.,  and  I.  K.,  their  heirs,  executors,  administrators,  and 
assigns  respectively.  All  and  singulak  the  mill,  engine- 
house,  lands,  messuages  or  cottages  and  buildings  situate  in 

the  parish  of ,  in  the  coimty  of ,  the  particnlars 

whereof  are  specified  in  the  first  schedule  hereto,  and  which 

are  delineated  in  the  plan  drawn  on  the skin  of  these 

presents  and  therein  coloured ,  the  numbers  in  the  first 

column  of  the  same  schedule  referring  to  the  like  numbers 
on  the  plan ;  And  also  all  and  singular  the  said  steam- 
engine,  boilers,  mill-gear,  millwright  work,  fixed  and 
moveable  machinery,  implements,  and  utensils  now  or 
hereafter  fixed  to,  or  placed  upon,  or  used  in  or  about  the 
said  land,  hereditaments,  mill,  buildings,  and  premises,  or 
any  of  them,  or  any  part  thereof  (all  of  which  steam-engine, 
boilers,  mill-gear,  millwright  work,  machinery,  imple- 
ments, and  utensils  now  fixed  to,  or  placed  upon,  or  used 
in  or  about  the  said  premises,  are  specified  in  the  second 
schedule  hereto) ;  [General  Words,  p.  860,  supra] :  To 
HAVE  AND  TO  HOLD  the  Said  mill,  engine-house,  la|ds, 
messuages  or  cottages  and  buildings,  steam-engine  and 
boilers,  and  all  such  and  such  parts  of  the  said  mill-gear, 
millwright  work,  machinery,  and  premises  hereinbefore 
expressed  to  be  hereby  granted  and  assigned,  as  are  of  the 
nature  of  fixtures  (e),  unto  the  said  E.  F.,  G.  H.,  and 


law,  see  Fisher  on  Mortgages,  pp.  543,  et  seq. ;  Lane  v.  fforlockj  o 
Ho.  Lords  Gas.  680 ;  BoughUm  v.  JervU,  3  (Hf.  144.  In  Flight  t. 
Beed,  12  W.  B.  53,  an  action  was  held  to  be  maintainable  on  billfl 
given  subsequently  to  the  passing  of  17  &  18  Yict.  c.  90,  in  renewal 
of  others  given  before  the  passing  of  that  Act  to  secure  an  usorioos 
loan. 

(e)  As  to  the  difficulty  of  determining  what  articles  will  pass  as 
fissures,  see  supra,  pp.  729,  note  (a),  731,  note  (y).     That  the 
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I.  K.,  their  heirs  and  assigns^  to  the  use  of  the  said  E.  F,,  PbioidihtVIIL 
G.  H.,  and  I.  K.,  their  heirs  and  assigns,  subject  to  the    uortqaox  bt 
proTiso  for  redemption  hereinafter  contained;   Anp  to      ooPARTmBRs 
HAVE  AND  TO  HOLD  all  such  and  such  parts  of  the  said    momFERT  to 
mill-gear,  millwright  work,  machinery,  and  premises  here-     '^"'^  "^^ 

inbefore  expressed  to  be  hereby  granted  and  assigned,  as — ^ — 

are  not  of  the  nature  of  fixtures,  unto  the  said  E,  F.,  moTeablemaohi- 

G.  H.,  and  I.  K.,  their  executors,  administrators,  and  as-  ^^' 

signs,  subject  to  the  proviso  for  redemption  hereinafter 

contained:  Provided  always,   and  it  is  hereby  agreed  17.  ProTiaofor 

and  declared,  that,  if  the  said  A.  B.  and  C.  D.,  or  the  '^^"^P*^^"- 

person   or  persona  for   the  time  being   carrying  on   or 

having  caxried  on  business  in  the  name  of  the  said  firm 

of  B.  and  D.,  or  any  of  them,  their  or  any  of  their  heirs, 

executors,  administrators,  or  assigns,  shall,  nn  Af^mffnA  by 

the  said  E.  F.,  G.  H.,  and  I.  K.,  or  any  of  them,  or  any 

othei  director  or  directors  or  the  secretary  or  any  public 

officer  for  the  timQ  being  of  the  said  bank,  made  or  left 

as  aforesaid,  or  without  such  demand  having  been  made  ^ 

or  left,  pay  to  one  oi'  the  cashiers  for  the  tilne  being  of  ^ 

the  said  bank  thft  l^Alance  which,  on  the  account  current 

of  the  said  firm  of  B.  and  D.  with  the  said  bank,  shall  for 

the  time  being  be  owing  for  bills  and  notes  discounted 

and  paid,  and  for  other  loans,  credits,  or  advances  made 

to  or  for  the  accommodation  or  at  the  request  of  the  said 

A.  B.  and  C.  D.,  or  the  person  or  persons  for  the  time 

being  carrying  on  busmess  in  the  name  of  the  said  firm 

of  B.  and  D.,  and  for  interest,  commission,  and  other 

lawful  charges,  together  with  (in  the  case  of  such  demand  \ 

as  aforesaid  having  been  made  or  left)  interest  on  such  i 

balance  from  the  day  of  such  demand  having  been  made 

or  left  till  the  actual  payment  thereof,  at  the  rate  x)f   

per  cent,  per  annum,  then  they  the  said  E.  F.,  G.  H.,  and 
I.  K.,  or  the  survivors  or  survivor  of  them,  or  the  heirs, 
executors,  and  administrators  of  such  survivor,  their  or 
hifi  assigns,  shall,  at  anytime  after  such  payment  shall 

moveable  parts  of  fixed  machinery  are  of  the  naturo  of  fixtures,  see 
supra,  pp.  724,  726,  note  {q),  737,  note  (T). 


JOIVf  STOCK 
BANK. 


922  MORTGAGES. 

FaioiDBnVin.  have  been  so  made,  upon  the  request  and  at  the  cost  of 

MDRTOAOE  BT     ^^  ^^  '^'  ^*  '^^  ^'  ^-'  theu*  heirs,  executors,  admi- 

oopABTrass     nistrators,  or  assigns,  reconvey  and  reassign  the  said 

xAOHiHBBT  TO    preuuses  hereinbefore  expressed  to  be  hereby  granted  and 

assigned  unto  the  said  A.  B.  and  C.  D.,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
nature  thereof  and  their  rights  and  interests  therein  re- 
18.  Joint  ADd      spectively  (/),  or  as  they  shall  direct.     And  the  said 

BeTeral  oove- 

nanti. 

Land  pnrduaed  (/)  -^^  words  **  according  to  their  rights  and  interests  therein*' 
with  partnenhip  refer  to  the  equitable  doctrine  that  freehold  or  copyhold  property 
money  is  per-  purchased  with  partnership  capital  for  the  benefit  of  the  partner- 
ship, becomes  personal  estate.  It  was  formerly  conoeiyed  that 
such  property  was  personal  estate  only  for  the  purpose  of  satisfying 
the  claims  on  the  partnership  (1  My.  ft  Ke.  653 — 657) ;  bnt  it  was 
afterwards  established,  that  all  property  purchased  with  partner- 
ship capital  for  partnership  purposes  is  itself  capital,  and  deyolres 
as  personal  estate :  Townaend  y.  Bevaynea,  1  Mont.  Law  of  Partner- 
ship, App.  97,  and  1  Boper's  Husband  and  Wife  (Jacob's  edit), 
346,  n. ;  8,  C,  cited  1  My.  &  Ke.  655 ;  Fereday  v.  WightwvrJt,  I 
Buss.  &  My.  ^45 ;  Phillips  v.  Phillips,  1  My.  ft  Ke.  649 ;  Brom  y. 
Broom,  3  My.  ft  Ke.  443 ;  Darby  y.  Darby,  3  Drew.  495,  where  the 
cases  are  reyiewed,  and  the  foundation  of  the  rule  referred  to  the 
right  of  each  partner  to  haye  his  share  of  the  partnership  stock  in 
money.  The  rule  as  stated  aboye,  and  in  most  of  the  cases  referred 
to,  leayes  it  open  to  contend  that  lands  purchased  with  partner- 
ship money  are  not  conyerted  into  personalty  unless  they  are  also 
purchased  for  partnership  purposes,  and  this  distinction  was  acted 
on  in  JRandaU  y.  Randall,  7  Sim.  271 ;  but  the  real  criterion  seems 
to  be  "  whether  the  land  is  or  is  not  to  be  deemed  property  of  the 
firm  in  the  true  sense  of  that  expression  "  (Lindley  on  Partnership, 
2nd  ed.,  yol.  L,  p.  671).  According  to  this  yiew,  the  question 
whether  there  has  been  a  conyersion  will  turn  on  the  same  con- 
siderations as  those  which  would  in  a  bankruptcy  determine 
whether  land  forms  part  of  the  joint  estate  or  not ;  and  the  follow- 
ing obseryations  of  the  Lord  Justice  Turner,  in  Ex  parte  Keak 
Re  Laurence,  Bank  of  England  case,  3  De  G.  F.  ft  J.  658,  in 
deciding  on  a  point  of  the  latter  description,  may  be  considered  as 
strictly  applicable  with  reference  to  the  conyersion  of  land  pur- 
chased by  partners.  '*  It  cannot,  I  think,"  said  his  Lordship,  "  be 
laid  down  as  an  uniyersal  rule,  that  where  lands  are  bought  by 
partners  in  trade,  and  are  paid  for  out  of  the  partnership  assets, 
they  of  necessity  become  part  of  the  joint  estate  of  the  partners. 
There  are  different  purposes  for  which  the  lands  may  haye  been 
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A.  B.  and  C.  D.  do,  for  themselyes^  their  heirs,  executors,  PBioiDiirT  YIII 
and  administrators,  and,  as  separate  covenants,  each  of 


bought.    They  may  have  been  bonjiit  las  tba  piurpose  of  being 
used  and  employed  in  the  trade,  or  they  may  have  been  bought, 
not  lov  Che  I^LLipuyU  1ST  TJUlAg  nsed.or  employed  in  the   trade, 
hut  for  the  purpose  of  a  mere  speculation  on  account  of  the 
partnership,  for  I  know  nothing  that  can  preyent  partners  from 
Bpeculating  in  land  if  they  think  proper  to  do  so,  as  freely  as  they 
may  speculate  in  mexe  articles  of  commerce,  though  foreign  to  their 
trade.    Again,  they  may  have  been  bought  without  reference  to 
the  purposes  of  the  trade,  or  the  benefit  of  the  partnership,  with 
the  intention  of  withdrawing  from  the  trade  the  amount  employed 
in  the   purchase,   and    converting  that    amount   into    separate  , 
property  of  the   partners,  or  they  may  have   been  bought   on  I 
acoonnt  of  one  or  more  of  the  partners,  he  or  they  becoming  ! 
debtors  to  the  partnersmp  for  tHe~amount  laid  out  in  the  purchase.  ! 
le  form  oi  uie"oonveySnceln  tEese  cases  does  not  settle  the  ques-  ', 
tion,  for  in  whatever  form  the  conveyance  may  be,  there  may 
be  a  trust  of  the  land  which  may  follow  the  money,  liable,  however, 
as  other  trusts  of  the  like  nature  are,  to  be  rebutted  by  evidence. 
Where  land  purchased  is  not  merely  paid  for  out  of  the  partnership 
assets,  but  is  bought  for  the  piu^ose  of  being  used  and  employed 
in  the  partnership  trade,  it  is  scarcely  possible  to  conceive  a  case 
in  which  there  could  be  sufficient  evidence  to  i*ebut  the  trust,  and 
accordingly  in  those  cases  we  find  the  decisions  almost  if  not 
entirely  uniform,  that  the  purchased  land  forms  part  of  the  joint 
estate  of  the  x>artner8hip ;  but  where  the  land  is  not  purchased  for 
those  purposes  the  question  becomes  more  open,  and  we  have  to 
consider  whether  the  circumstances  attending  the  purchase  show 
that  it  was  made  on  account  of  the  x>arties  individually,  or  of  any 
one  or  more  of  them  in  whose  name  the  land  may  have  been  bought.** 
Beal  estate  purchased  with  partnership  property  for  partnership 
purposes,  and  thus  converted  into  personalty,  may  be  reconverted  ■ 
in  consequence  of  arrangements  under  which  it  ceases  to  form  I 
partnership  assets — as,  for  instance,  if,  upon  a  reconstitution  of  the  * 
firm,  it  is  taken  for  the  puiposes  of  the  partnership  at  a  rent : 
Bowley  v.  Adama,  7  Beav.  648.    The  equitable  rule  of  conversion 
is  not  applied  in  favour  of  the  Crown,  so  as  to  subject  the  share  of 
a  deceased  partner  in  the  real  estates  of  the  partnership  to  the  pay- 
ment of  probate  duty :  Cuskmce  v.  BradshaWy  4  Hare,  315  ;  and  a 
similar  view  has  been  taken  as  to  the  non-liability  of  real  estate 
conveyed  upon  trust  for  sale :  Matson  v.  Swift,  8  Beav.  368.    See 
further,   as   to  the  equitable  conversion  of  partnership  estates, 
Bisset  on  Partnership,  pp.  48  et  seq. ;  Lindley  on  Partnership,  2nd 
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PBioiDEiiTYin.  them  doth,  fox  himself,  his  heirs,  executors,  and  adminis- 

uoMQkQM  BT  ^^ators,  hereby  covenant  with  the  said  E.  F.,  G.  H.,  and 

ooPAkTiiiBs  I,  K.,  their  executors  and  administrators,  that  they  the 

xAOHiKBBT  TO  said  A.  B.  and  C.  D.,  or  the  person  or  persons  for  the 

joiKT  STOCK  ixme  being  carrying  on  business  in  the  name  of  the  said 


fire; 


—  firm  of  B.  and  D.,  or  any  of  them,  their  or  any  of  their 
heirs,  executors,  administrators,  or  assigns,  will  not  pull 

19.  not  to  re-       down  or  remove  the  said  mill,  cottages,  engine-house, 
^^i^yj'        buildings,    steam-engine,   boilers,    mill-gear,   millwright 

work,  fixed  or  moveable  machinery,  implements,  utensils, 
or  premises,  or  any  of  them,  or  any  part  thereof,  without 
the  permission  in  writing  of  two  of  the  directors  for  the 
time  being  of  the  said  bank,  unless  in  cases  where  such 
pulling  down  or  removal  shall  be  rendered  necessftiy  hy 
any  of  the  said  premises  being  worn  out  or  injured,  and 
in  such  cases  shall  replace  the  premises  or  articles  worn 

20.  and  to  keep  out  or  injured  by  others  of  at  least  equal  value ;  And 
r^rHtD^in-  FURTHER,  that  the  Said  A.  B.  and  C*  D.,  their  heirs, 
eared  Bgainst       executors,  administrators,  or  assigns,  or  the  person  or 

persons  for  the  time  being  carrying  on  business  in  flie 
name  of  the  said  firm  of  B.  and  D.,  his  or  their  executors, 
administrators,  or  assigns,  will,  at  all  times  during  the 
continuance  of  the  present  security,  keep  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  and  assigned, 
and  every  part  thereof,  in  a  good  state  of  repair  and  in 
perfect  working  order,  and  also  insured  against  loss  or 

damage   by  fire  in   the   sum  of  £ at  the  least,  in 

such  office  or  offices  as  two  of  the  directors  for  the  time 
being  of  the  said  bank  shall  have  approved  of,  and  will 
punctually  pay  all  premiums  or  sums  of  money  necessary 
for  such  purpose ;  and  will,  at  any  time  on  demand  made 
or  left  as  aforesaid,  produce  to  any  two  directors,  or  the 
secretar3%  or  any  public  officer  for  the  time  being  of  the 
said  bank,  or  leave  at  the  banking  house  for  the  time  being 

in ,  the  policy  or  policies  of  such  insurance,  and  the 

receipt  for  every  such  payment,  and  will  apply  all  monies 

^.,  Yol.  i.  pp.  667  et  seq. ;  Notes  to  Lake  v.  Craddoek,  Lead.  Oa. 
in  Eq.,  3rd  Ed.,  Yol.  i.  pp.  174  et  seq. 
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which  may  be  received  by  virtue  of  any  such  policy  either  Pmoedkitp  VIII. 

in  making  good  the  loss  or  damage,  or  in  or  towards  the  hortoagb  by 

discharge  of  the  monies  which  shall  for  the  time  being  be  copartwrbs 

due  to  the  said  bank  on  jbhe  account  cmrent  aforesaid,  as  maohihbry  to 

shall  be  required  on  behalf  of  the  said  bank  (g) :  And  '<>"*  ^took 


BAHK. 


ALSO,  that,  if  default  shall  be  made  in  keeping  the  said  — 

premises  so  insured,  it  shall  be  lawful  for  the  directors  of  defauhby****  ^^ 

the  said  bank  to  insure,  and  keep  insured,  all  or  any  of  the  mortgagors, 

said  premises  in  any  sum  not  exceeding  the  sum  of  £ ,  jj^^^^^^^ 

and  to  carry  any  monies  expended  for  that  purpose  to  the 
credit  of  the  said  bank  on  the  said  account  current  of  the 
said  firm   of  B.  and  D.     And  it  is  hereby  agreed  and  22.  Dedanttion 
declared,  that  any  buildings,  engines,  machinery,  imple-  andfmachinery^ 
ments,  or  utensils,  which  shall  be  erected  or  placed  or  wt  ap  dnring 
used  upon  the  said  lands  or  hereditaments  hereinbefore  ^o fompart o? 
expressed  to  be  hereby  granted,  or  any  part  thereof,  during  ^*' 
the  continuance  of  the  present  security,  either  in  lieu  of  or 
in  addition  to  any  buildings,  engines,  machinerj^  imple- 
ments, or  utensils  now  standing  or  being  thereon,  shall  be 
included  in  the  present  security,  and  be  subject  to  the 
provisions  and  covenants  herein  contained  (h).    And  it  is  23.  Power  of 
HEREBY  provided  and  declared,  that  it  shall  be  lawful  for      ®" 
the  said  E.  F.,  G.  H.,  and  I.  K.,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor, 
their   or   his   assigns,  at   any  time    or  times   hereafter, 
without  any  further  consent  on  the  part  of  the  said  A.  B. 


{g)  Ab  to  the  provisions  in  mortgage  deeds  for  insurance  of  the 
mortgaged  property  against  fire,  and  for  keeping  it  in  repair,  see 
p.  5d8,  supra.  The  covenants  for  insurance  in  this  Ftecodent  are 
special  in  some  of  their  details,  owing  in  part  to  the  nature  of  the 
security.  It  is  not  very  usual,  and  is  not  very  fair  towards  the 
mortgagor,  to  stipnlate  that  monies  received  under  an  insurance  shall 
be  applied  in  payment  of  the  debt,  as  such  an  application  may  leave 
the  mortgagor  without  the  means  of  rebuilding  his  premises.  In- 
snrance  monies  ought  to  be  applied  in  replacing  all  parties  in  the 
sitaation  in.  vrhich  they  stood  before  the  fire,  and  such  is  the  rule  in 
the  abeenoe  of  special  stipulation.    See  supra,  pp.  604  et  seq. 

{h)  As  to  the  effect  of  annexing  fixtures  to  land  in  mortgage,  see 
snpra,  p.  724,  and  notes  {h)  and  (»)  thereto ;  as  to  including  after- 
acquired  chattels  in  a  mortgage,  see  supra,  pp.  718 — 721. 
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25.  Power  to  be 
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and  C.  D.  or  either  of  tiiem,  their  or  either  of  their 
executors,   administrators,  or  assigns,  or  of  any  other 
person,  to  sell  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted  and  assigned,  or  for  the  time  being 
subject  to  the   present   security,   or  any  part  or  parts 
thereof,  either  together  or  in  parcels  (and  as  to  the  steam- 
engines,    boilers,  mill-gear,    millwright  work,  fixed  and 
moveable  machineiy,  and  other  premises  of  a  like  nature 
comprised  in  the  present  security,  either  together  with  the 
buildings  or  land  to  or  upon  which  the  same  shall  be  fixed 
or  stand  or  be,  or  separately  and  detached  therefrom),  and 
either  by  public  auction  or  private  contract,  with  power 
upon  any  such  sale  to  make  any  stipulations  as  to  title,  or 
evidence  or  commencement  of  title,  or  the  removal  of  any 
property  which  may  be  sold  separately  or  detached  fi*oni 
the  buildings  and  land,  or  otherwise,  which  the  said  E.  F., 
G.  H.,  and  I.  K.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  shall  deem  proper;  and  also,  with  power  to  bur 
in,  or  rescind  or  vary  any  contract  for  sale,  and  to  resell 
without  being  responsible  for  any  loss  occasioned  thereby; 
and  for  the  purposes  aforesaid,  or  any  of  them,  to  execute 
and  do  all  such  assurances  and  things  as  they  or  he  shall 
think  fit:  And  it  is  hereby  also  agreed  and  declared, 
that,  upon  any  sale  of  hereditaments  under  the  power  of  sale 
hereinbefore  contained  by  the  executors  or  administrators 
of  the  survivor  of  the  said  E.  F.,  G.  H.,  and  I.  K.,  or  by 
any  other  person  or  persons  who  may  not  be  seised  of  the 
legal  estate  in  the  premises  sold,  the  heirs  of  such  survivor, 
or  any  other  person  or  persons  in  whom  the  legal  estate  of 
the  same  premises  or  any  part  thereof  shall  be  vested, 
shall  make  such  assurances  of  the  same,  for  the  purpose  of 
carrjdng  the  sale  thereof  into  effect,  as  the  person  or 
persons  by  whom  the  sale  shall  be  made  shall  direct: 
Provided  alw^ays,  and  it  is  hereby  agreed  and  declared, 
that  the  said  E.  F.,  G.  H.,  and  I.  K.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  shall  not  execute  the  power 
of  sale  hereinbefore  contained^  unless  and  until  they  or  he 
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shall  have  previously  given  a  notice  in  writing  to  some  PbhoediktVIII. 
person  liable  to  pay  to  the  said  bank  the  balance  of  the     hortoIqb  by 
amount  current  of  the  said  firm  of  B.  and  D.,  or  entitled      ooparthbrs 

1  .  1  i-    X  OF  MILL  AND 

to  redeem  the  mortgaged  premises  or  some  part  thereof,  to    maohihert  to 
pay  oflf  the  monies  for  the  time  being  owing  on  the  security      '^^'g^*^ 
of  these  presents,  or  left  a  notice  in  writing  to  that  effect 
at  or  upon  some  part  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted,  and  default  shall  have 
been  made  in  payment   of  such  monies  or  some  part 
thereof  for  one  calendar  month  from  the  time  of  giving  or 
leaving  such  notice ;  and  every  such  notice  as  aforesaid 
shall  be  sufficient,  though  not  addressed  to  any  person  or 
persons  by  name  or  designation,  and  notwithstanding  the 
person  or  any  of  the  persons  affected  thereby  may  be 
unborn,  unascertained,   or  under  disability:    Provided  26.  Pardiaser 
ALSO,  and  it  is  hereby  agreed  and  declared,  that,  upon  any  ^  g^  ^1^^  g^^]^ 
sale  purporting  to  be  made  in  pursuance  of  the  aforesaid  ®"®J*"  ^*P' 
power  in  that  behalf,  the  purchaser  or  purchasers  shall  not  be  liable  for 
be  bound  to  see  or  inquire  whether  the  case  mentioned  in  |2®8^"*y  ^^ 
the  clause  or  provision  lastly  hereinbefore  contained  has 
happened,  or  whether  any  money  remains  owing  on  the 
amount  current  aforesaid  or  on  the  security  of  these  pre- 
sents, or  as  to  the  necessity  or  expediency  of  the  stipula- 
tions subject  to  which  such  sale  shall  have  been  made,  or 
othei*wise  as  to  the  propriety  or  regularity  of  such  sale ; 
and,  notwithstanding    any  impropriety    or    irregularity 
whatsoever  in  such  sale,  the  same  shall,  as  far  as  regards 
the  safety  and  protection  of  the  purchaser  or  purchasers,  be 
deemed  to  be  within  the  aforesaid  power  in  that  behalf, 
and  be  valid  and  effectual  accordingly ;  and  the  remedy 
of  the  said  A.  B.  and  C.  D.,  their  heirs,  executors,  admi- 
nistrators, or  assigns,  in  respect  of  any  breach  of  the  clause 
or  provision  lastly  hereinbefore  contained,  or  of  any  im- 
propriety or  irregularity  whatsoever  in  any  such  sale,  shall 
be  in  damages  only :  And  it  is  hereby  also  agreed  and  27.  Receipt  of 
declared,  that,  upon  any  such  sale  as  aforesaid,  the  re-  ^^  dL^^ 
ceipt  of  any  of  the  cashiers  for  the  time  being  of  the  said  charge  for  the 
bank  for  the  purchase  monies  of  the  premises  sold,  shall  ^0x1^. 
effectually  discharge  the  purchaser  or  purchasers  therefrom. 
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and  from  being  concerned  to  see  to  the  application,  or 
being  answerable  for  any  loss  or  misapplication  thereof: 
And  it  is  hereby  further  agreed  and  declared,  that  the 
monies  which  shall  arise  from  any  such  sale  as  aforesaid, 
shall  be  held  upon  trust,  that,  in  the  first  place,  by  and  out 
of  the  same  monies,  all  the  costs  and  expenses  incurred  in 
or  about  such  sale,  or  otherwise  in  respect  of  the  premises, 
be  paid  or  discharged ;  and  that,  in  the  next  place,  such 
monies  be  applied  in  or  towards  satisfaction  of  the  monies 
for  the  time  being  owing  on  the  said  account  current,  or  on 
the  security  of  these  presents ;  and  that  the  surplus,  if  any, 
of  the  said  monies  which  shall  arise  from  such  sale  be  paid, 
as  personal  estate,  unto  the  said  A.  B,  and  C.  D.,  their 
executors,  administrators,  or  assigns,  or  other  the  person  or 
persons  entitled  thereto,  according  to  their  rights  and 
interests  therein  respectively  (i) :  Provided  also,  and  it 
is  hereby  agreed  and  declared,  that  the  said  E.  F.,  G.H., 
and  I.  K.,  or  any  of  them,  their  or  any  of  their  executors, 
administrators,  or  assigns,  shall  not  be  answerable  or  ac- 
countable for  any  involuntary  losses  which  may  happen  in 
or  about  the  exercise  or  execution  of  the  aforesaid  power 
and  trusts,  or  any  of  them.    Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  these  presents  are  in- 
tended to  be  a  security  for  the  balance  for  the  time  being 
owing  on  the  account  current  of  the  copartnership  or  firm 
of  which  the  said  A.  B.  and  C.  D.  are  the  present  members, 
whether  the  same  copartnership  or  firm  shall  consist  of  the 
said  present  members  or  of  one  of  them,  or  of  them  or 
either  of  them  together  with  any  other  person  or  persons, 
or  of  any  other  person  or  persons  only,  to  the  said  — 

bank  of ,  of  whatsoever  partners  or  shareholders  the 

company  carrying  on  the  business  of  the  said  bank  shall 
from  time  to  time  consist  (k).   And  the  said  A.  B.  and 


A  security 
given  to  a  firm 
does  not  extend 
todealinga 


{%)  The  mortgaged  estate  being  partnership  property,  the  status 
loonies  are  treated  as  personalty,  supra,  p.  922,  note  (/). 

{k)  If  a  security  be  given  to  partners  generally,  the  retirement  or 
death  of  any  of  the  partners  or  the  introduction  of  a  new  partiier, 
will  as  a  rule  prevent  the  security  from  extending  to  sabeequent 
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dealings:  Wright  v.  Bussell,  3  Wils.  530;  S.   C,  2  W.  Bl.  934;       omitLABD 
Barker  v.  Parker,  1  T.  E.  287 ;  Myers  v.  Edge,  7  T.  R.  254 ;  Dance     ^^^^^^ 
Y.  Oirdler,  1  N.  R.  34 ;  Strange  v.  Lee,  3  East,  484 ;  and  where  the  ^abk. 

security  to  partners  was  for  the  repayment  "  to  them  of  any  money  "r T 

advanced  by  them  or  any  or  either  of  them,"  it  was  held  that  ^  ^j^^  partners. 
the  secority  did  not  extend  to  monies  advanced  by  the  survivors 
after  the  death  of  one;  for  the  money  being  to  be  repaid  to 
all,  showed,  that,  by  the  advances  made  by  any  or  either  of  them, 
must  be  meant  advances  so  made  on  behalf  of  all :   Weeton  v. 
Barton,  4  Taunt.  673.    So  where  the  security  was  for  the  repay- 
ment to  A.,  B.,  and  C.  (partners),  or  the  survivors  or  survivor  of 
them,  or  the  executors,  administrators,  or  assigns  of  such  survivor, 
of  money  becoming  due  to  A.,  B.,  and  0.,  or  the  survivors  or  sur- 
YiTor  of  them,  or  the  executors,  administrators,  or  assigns  of  such 
smrivor,  and  0.  died,  and  his  executors  and  A.  and  B.,  by  virtue 
of  the  articles  of  partnership,  carried  on  the  business,  and  made 
farther  advances,  it  was  held  that  the  security  did  not  extend  to 
those  advances  :  Pemherton  v.  Oahea^  4  Buss.  154.    In  a  case  where 
a  secority  was  given  to  certain  persons  and  their  successors,  as 
governors  of  a  society  which  was  afterwards  incorporated,  it  was 
held  that  the   security  was  not  available:  Damce  y.  Oirdler,  ubi 
sapra.    But  where  a  bond  was  given  to  the  trustees  of  an  insurance 
company  as  a  security  for  a  derk,  it  was  held  that  the  bond  re- 
mained in  force,  notwithstanding  changes  in  the  members  of  the 
company :  Metcalfe  v.  Bruin,  12  East,  400 ;  5.  C,  2  Camp.  422. 
The  principle  there  acted  upon  that  the  parties  must  have  looked 
to  continuance  in  the  service  of  the  compai^y  as  a  changing  and 
flnctoating  body  may  perhaps  (see  per  Lord  Ellenhorough,  12  East, 
406)  be  resorted  to  for  upholding  the  case  of  Barclay  v.  Lucas, 
1 T.  B.  291,  n.  (treated  in  Weston  v.  Barton  as  of  doubtful  autho- 
rity,  see  4  Taunt.  681),  in  which  a  bond  given  to  bankers  for 
the  fidelity  of  a  servant  was  held  to  be  available  in  respect^  of 
his  malversation  after  a  new  partner  had  been   admitted  into 
the  firm. 

« 

In  the  cases  cited,  the  security  was  given  by  a  surety,  alone  or 
vi&  the  principal  debtor,  and  the  strictness  with  which  the  opera- 
tfon  of  the  security  was  limited  may  be  thought  to  have  depended 
^  to  some  extent  on  the  principle  of  not  subjecting  a  surety  to  a 
liability  not  within  the  terms  of  his  contract.  In  another  case, 
however,  in  which  the  debtor  himself  deposited  deeds  with  A.,  B., 
and  0.,  his  bankers,  as  a  security  for  the  balance  of  any  sums  which 
''you  may  advance  for  my  account,"  it  was  considered  that  the 
security  woxild  not  cover  advances  made  by  the  bank  after  the 
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retirement  of  one  of  the  partners :  Ex  parte  Kensington,  2  Yes.  & 
Bea.  79.  The  like  question  was  raised  between  the  asedgneea  of 
the  mortgagors  and  mortgagees,  both  of  whom  had  become  bank- 
rupts, upon  the  operation  of  a  legal  mortgage  made  to  a  partner- 
ship of  bankers,  with  respect  to  advances  after  the  firm  had  been 
altered  by  the  admission  of  a  new  partner :  Ex  parte  Waiiont  19  Yes. 
459 ;  but  it  does  not  appear  that  the  point  was  decided.  See  also 
Ex  parte  Marsh,  2  Eose,  239 ;  Eyton  v.  Knight,  2  Jur.  8;  BodtR- 
ham  V.  Furchas,  2  B.  &  Aid.  39,  where  the  security  was  a  bond. 

A  security  may  expressly  (see  per  Lawrence,  J.,  in  Strange  v.  I<f, 
3  East,  491)  or  by  implication  from  the  circumstances  (as  in  Md- 
cal/e  V.  Bruin,  12  East,  400;  8.  C,  2  Camp.  422)  extend  to  ad- 
vances and  transactions  made  or  entered  into  after  a  change  in  the 
firm  or  company.  Thus,  where  title  deeds  were  deposited,  with 
a  letter  addressed  to  the  firm,  stating  that  they  were  so  depoat«d 
'*  as  a  security  for  the  payment  of  the  running  balance,  which  for 
the  time  being  may  be  accruing  from  {the  depositor)  to  you  or  any 
of  you,  alone  or  with  any  other  partner  or  partners,"  it  was  held 
that  the  estate  to  which  the  title  deeds  related  was  a  sectuity  for 
advances  made  by  the  firm  after  one  of  the  partners  retired :  Ei 
parte  Lcyd,  3  Dea.  305. 

The  converse  of  the  principle  explained  in  the  preceding  obeerra- 
tions  is  likewise  true;  for  a  security  given  by  partners  will  not 
extend  to  transactions  entered  into  after  a  change  in  the  firm.  Thns, 
a  bond  which  was  given  to  secure  such  sums  as  should  be  adranoed 
to  meet  bills  drawn  by  A.  &  B.  (partners),  or  either  of  them,  was 
held  not  to  extend  to  bills  drawn  by  A.  after  the  death  of  B. : 
Simson  v.  Cooke,  1  Bing.  452.  But  in  this  case,  likewise,  the 
security  may,  by  the  use  of  apt  words,  be  extended  to  transactionB 
entered  into  after  a  change  in  the  partners :  1  Bing.  460,  461 ; 
Simson  v.  Ingham,  2  B.  &  0.  65;  8.  C.,2  Dowl.  &  By.  249. 

The  above  distinctions  are  adopted  as  to  cases  of  suretyship  in 
th%  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict  c  97), 
s.  4,  which  enacts  that  "  No  promise  to  answer  for  the  debt,defiMilt, 
or  miscarriage  of  another  made  to  a  firm  consisting  of  two  or  more 
persons,  or  to  a  single  person  trading  under  the  name  of  a  finn, 
and  no  promise  to  answer  for  the  debt,  defieiult,  or  miscarriage  of  a 
firm  consisting  of  two  or  more  persons,  or  of  a  single  person  trading 
under  the  name  of  a  firm,  shall  be  binding  on  the  person  making 
such  promise  in  respect  of  anything  done,  or  omitted  to  be  done, 
after  a  change  shall  have  taken  place  in  any  one  or  more  of  the 
persons  oonstitating  the  firm,  or  in  the  person  trading  under  the 
name  of  a  firm,  unless  the  intention  of  the  parties  that  such  promise 
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aludl  oontiiiue  to  be  binding  notwithstanding  such  change  shall       or  mill  kvj> 
appear  either  by  express  stipulation  or  by  necessary  implication     machihub*  to 
6x)in  the  nature  of  the  firm  or  otherwise."    In  Bachhaase  v.  Holly  ^axz. 


11  Jut.  N.  S.  562,  34  L.  J.  Q.  B.  141,  it  was  considered  that  the  - 
Act  did  not  operate  to  alter  the  law  of  England,  but  to  fix  it  in 
accordance  with  the  decisions  as  they  stood,  ratifying  the  law  as 
laid  down  in  Metcalfe  y.  Bruin,  The  circumstances  were  that  a 
guarantee  had  been  giyen  to  bankers  for  the  moneys,  at  any  time 
becoming  due  to  them  from  a  firm  in  which  there  had  been  changes 
(without  alteration  in  the  name  of  the  firm)  before  the  guarantee 
was  giyen,  and  afterwards  there  was  a  further  change  in  the  con- 
atitation  of  the  firm  by  the  death  of  a  partner.  There  being  no 
exprosB  stipulation  for  the  continuance  of  the  guarantee,  and  it 
being  considered  that  no  necessary  implication  to  that  effect  could 
be  founded  on  the  prior  changes  in  the  firm,  it  was  held  that  the 
gnarantee  was  not  available  in  respect  of  the  deficiency  of  the 
a]tered  firm. 

There  is  an  important  distinction  between  securities  under  seal  Effect  of  se- 
and  securitiee  not  under  seal,  because  the  effect  of  the  former  curities  Dot 
cannot  be  enlarged  by  parol :  Ex  parte  Hooper,  19  Ves.  479 ;  8,C.,2  ^tS^^id^by^ 
Bose,  328,  1  Mer.  7 ;  whereas  securities  not  under  seal  may  be  ex-  parol, 
tended  by  parol.    Hence,  securities  not  under  seal  which  would  not 
originally  coyer  advances  made  after  a  change  of  partners  may,  by 
subsequent  agreement,  in  writing  or  verbal,  be  enlarged  so  as  to 
have  that  effect :  Ex  parte  Kensington,  2  Yes.  &  Bea.  79 ;  Ex  parte 
Marsh,  2  Hose,  239 ;  Ex  parte  Lloyd,  1  Glyn  &  Jam.  389 ;  Ex  parte 
Alexander,  Id.  409.    And  when  deeds  are  deposited  with  a  bank- 
ing firm  without  a  written  memorandum,  the  fact  of  their  being  left 
with  the  bank  after  a  change  of  partners  may  express  the  intention 
of  the  parties  as  clearly,  or  even  more  clearly,  than  words  could  do, 
that  they  are  to  remain  a  security  for  the  balance  of  the  accoimt : 
per  Sir  John  Cross  in  Ex  parte  Smith,  2  M.  D.  &  De  G.  318. 

\Mien,  as  in  the  Precedent  in  the  text,  the  security  is  expressly 
given  for  an  eventual  balance  due  from  one  firm  to  another,  what- 
ever may  happen  to  be  the  composition  of  either,  the  operation  of 
the  security  adapts  itself  to  the  state  of  circumstances  existing 
when  the  final  balance  is  struck ;  and  there  can  rarely  be  room  for 
the  application  of  the  principles  which  regulate  the  appropriation  of 
payments  as  between  creditor  and  debtor.  In  cases  in  which  the 
account  is  continued,  but  the  security,  for  want  of  being  properly 
framed  as  a  continuing  security,  extends  only  to  advances  made  up 
to  a  oertain  time,  very  important  questions  may  arise  as  to  the 
appropriation  of  payments, 
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The  general  rale  as  to  the  apprc^riation  of  payments  is,  that, 
-where  there  are  different  debts,  the  option  of  apikropriating  a  pay- 
ment is,  in  the  first  place,  given  to  the  debtor,  and,  if  not  exercised 
by  him,  is  given  to  the  o-editor.     If  there  is  no  appropriation  by 
either  party,  and  there  is  a  current  account  between  them,  as  in 
the  case  of  banker  and  customer,  the  law  makes  an  appropriation 
according  to  the  order  of  the  items  of  the  account,  the  first  item 
on  the  debit  side  of  the  account  being  the  item  discharged  or  re- 
duced by  the  first  item  on  the  credit  side :  Devaynes  v.  Nohle  (Chy- 
ton's  cane),  1  Mer.  585,  605,  608 ;  Pemberton  v.  Oakes,  4  Buss.  154, 
168.    Hence,  payments  by  the  surviving  partners  of  a  banking 
firm  to  the  customers  of  the  firm  were  held — ^there  being  no  expieee 
appropriation  to  interfere  with  that  implied  in  the  coarse  of  deal- 
ing— to  go  in  reduction  of  the  balance  due  at  the  death  of  tiie 
deceased  partner :    ClaytorCs  case,  ubi  supra.     So  where  a  bond 
had  been  given  to  a  partnership  of  bankers  to  secure  a  floating 
balance,  and  one  of  them  died,  but  the  account  was  continned 
between  the  survivors  and  the  obligors,  it  was  held  that  the  bond 
was  satisfied  by  payments  from  the  obligors  to  an  amount  exceed- 
ing the  balance  at  the  death  of  the  partner :  Bodenham  v.  PurchoBt 
2  B.  &  A.  39  (see  also  Brook  v.  Enderby,  2  Brod.  &  Bing.  71,  where 
the  principle  was  applied  in  favour  of  a  person  who  had  been  & 
dormant  partner  in  the  debtor  firm).    And  in  a  case  in  which  a 
partnership  composed  of  three  persons  gave  a  joint  and  several  bond 
to  a  bank  to  cover  advances  to  be  made  to  them  on  a  cash  credit, 
and  two  estates  belonging  to  one  of  the  partners  were  made  secority 
for  the  advances,  and  that  partner  died,  but  the  account  was  con- 
tinued between  the  bank  and  the  surviving  partners — it  was  held, 
that,  upon  the  death  of  the  partner,  the  estates  ceased  to  be  a 
security  for  further  advances;    and  that,  subsequent  pajmeDts 
having  been  made  which  balanced  the  debt  due  to  the  bank  at  the 
time  of  his  death,  the  security  on  the  estates  was  discharged :  Bank 
of  Scotland  v.  Christie,  8  CI.  &  Ein.  214.    The  application,  howerer, 
of  the  principle,  according  to  which  payments  are  appropriated  in 
reduction  of  the  balance  for  the  time  being,  is  excluded,  when, 
instead  of  the  account  being  carried  on  continuously,  the  old  acoonnt 
is  closed,  and  a  new  one  commenced.    If  this  course  is  taken  by 
the  creditor  firm,  they  may  be  considered  as  exercising  the  right 
of  appropriation,  which,  if  not  exercised  by  the  persons  paying 
money,  devolves  on  the  receivers,  and  as  directing  pa3nnents  on  the 
new  account  to  be  applied  to  that  account  exclusively :  Simson  v. 
Ingham,  2  B.  &  0.  65 ;  and  see  Jones  v.  Maund,  3  You.  &  Col.  347, 
357,  and  reporter's  note  at  p.  358.    For  the  purpose  of  excludinj 
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and  I.  K.,   their  heirs,  executors,  administrators,  and  PRsoiDiirTVllL 


XOBTOAOB  BT 
00PA,BTIIBB8 


MAOHIBBBT  TO 
JOINT  STOCK 


the  prmdple  of  ClaytorCs  case  there  must  be  an  actual  appTopriation      op  mill  and 

by  the  creditors ;  mere  ignorance  of  the  legal  role,  leading  to  the 

inference  that  the  parties  would  have  acted  otherwise  had  they       '  bahk. 

been  aware  of  its  existence,  will  not  prevent  the  operation  of  the    

rule;  Merriman  v.  Ward,  1  Johns.  &  Hem.  371.    The  subject  of 
the  appropriation  of  payments  is  treated  in  Lindley  on  Partnership, 
2nd  Ed.,  Vol.  i.,  pp.  424  et  seq.,  and  in  Tudor's  Lead.  Cas.  Merc. 
.  Law,  Notes  to  Clayton's  case,  2nd  Ed.,  pp.  17  et  seq. 

A  question  has  sometimes  arisen  whether  a  security  for  a  fixed  When  security 
amount,  as  a  money-bond,  or  a  bill,  or  note,  or  guarantee  operates  eo^era  floating 
as  a  running  security ;  or,  only  covers  a  particular  liability,  so  as 
to  let  in  the  doctrine  of  Clayton's  case,  and  discharge  the  security 
^hen  the  debtor  has  made  payments  to  the  amount  secured.    In 
Pease  y.  Hirst,  1  B.  &  C.  122,  it  was  held  that  a  promissory  note 
drawn  in  favour  of  the  partners  in  a  bank  or  order,  by  a  customer 
and  three  sureties,  was  obviously  intended  as  a  continuing  security, 
and  was  therefore  not  discharged  by  the  customer's  balance  having 
at  one  time  exceeded  the  amount  of  the  note.    In  Walker  v.  Hard" 
man,  4  CI.  &  Fin.  258,  it  was  considered  that  there  was  no  evidence 
to  show  that  a  bond,  which  in  form  was  a  simple  money-bond, 
giren  hj  the  partners  in  a  firm  and  a  surety  to  the  bankers  of 
the  firm,  was  intended  by  tdie  surety  to  cover  floating  balances; 
and  that,  therefore,  as  against  him,  the  bond  was  discharged  as 
9oon  as  the  bank  had  received  payments  from  the  partnership  to 
the  amount  of  the  debt  due  at  the  time  the  bond  was  given.    In 
Ex  parte  Whiiworth,  2  Mont  D.  &  De  G.  154,  it  was  considered 
that  a  promissory  note  given  to  bankers'  by  a  customer  and  his 
surety,  was  altogether  distinct  from  the  banking  account,   and 
was  not  discharged  by  payments  of  the  customer  on  the  banking 
account.    In  Henniker  v.  Wigg,  4  Q.  B.  792,  it  was  inferred,  appa- 
rently from  the  subsequent  conduct  of  the  parties,  that  a  simple 
money-bond  given  to  a  banking  company  by  a  customer  of  the 
bank  and  his  sureties  was  intended  as  security  for  a  floating 
balance.     See  also  Re  Medewe's  Trust,  26  Beav.  588,  in  which  a 
customer  keeping  several  banking  accounts  (a  private,  a  i)artner- 
ship,  and  an  executorship  account)  having  given  a  security  to  his 
bankers  for  "  the  three  several  sums  of  money  which  shall  or  may 
be  found  due  on  the  balance  of  the  said  several  accounts,'*  it  was 
held  that  the  security  covered  the  existing  balances  only,  and  was  dis- 
charged by  subsequent  payments  by  the  customer ;  Solvency  Mutual 
Guarantee  Co.  v.  Froane,  7  Hurl.  &  Norm.  5,  in  which  a  guarantee 
for  a  term,  but  from  the  expiration  of  the  original  contract  to  be 
treated  as  a  renewed  contract  of  the  like  nature  and  conditions 
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unless  either  party  should  give  two  months*  notice  to  the  contrary, 
was  considered  to  be  exhausted  by  the  first  renewal,  so  as  to  expire 
without  notice  at  the  end  of  the  renewed  term ;  Jonea  y.  Contdikid 
Investment  Assurance  Company^  26  Beav.  256,  in  which  a  letter 
authorising  a  policy  to  be  held  as  security  '*  for  any  notes  or  bills 
you  may  have  cashed  for  me,"  was  held  (partly  on  the  ground  that 
the  parties  had  by  their  subsequent  dealings  adopted  this  oon- 
struction)  to  render  the  policy  a  security  for  the  floating  balance; 
Wood  V.  Priestner,  L.  R.,  2  Ezch.  282,  in  which  a  guarantee,  in 
ambiguous  language,  but  given  as  an  inducement  to  the  con- 
tinuance of  an  existing  credit,  waa  held  to  be  a  continuing 
guarantee.  On  the  whole,  it  appears  that  in  such  cases  as  those 
now  under  consideration,  the  security  wiU  be  held  to  be  single 
in  the  absence  of  expressions  or  circumstances  leading  to  the  in- 
ference that  it  is  intended  to  be  continuing ;  but  the  authorities 
seem  to  turn  on  very  fine  shades  of  difference,  and  fail  to  supply 
any  decisive  indications  as  to  the  nature  or  strength  of  the  evidence 
from  which  that  inference  will  be  drawn.  Practically  it  may  often 
come  to  the  same  result,  whether  a  security  is,  strictly  speaking,  a 
continuing  security  for  a  floating  balance,  or — ^the  security  being 
single — subsequent  payments  to  the  creditor  are  so  appropriated  as 
to  prevent  their  operating  in  discharge  of  the  secured  debt  Bnt 
in  principle  there  is  a  substantial  distinction,  the  contuiuing 
nature  of  the  security  being  matter  of  construction  of  the  secuiity, 
(though  apparently  capable  of  being  elucidated,  when  the  document 
is  ambiguous,  by  the  acts  of  the  parties),  whereas  the  question  of 
appropriation  would  usually  depend  on  circumstances  extraneous 
to  the  security.  In  some  of  the  cases  in  which  the  security  has 
been  upheld,  it  may  be  thought  difficult  to  determine  whether  the 
ratio  decidendi  has  been  that  the  seciuity  was  continuing,  or  that 
the  secured  debt  was  protected  from  the  effect  of  the  ordinary  rule 
of  appropriation. 

In  connection  with  securities  by  partners,  it  must  be  remembered 
that,  under  the  Mercantile  Law  Amendment  Act,  1856  (19  k  20 
Vict.  c.  97),  8.  14,  payment  of  interest  by  the  surviving  partner 
will  not  prevent  the  Statute  of  Limitations  finom  running  in  favour 
of  the  estate  of  a  deceased  partner — a  point  upon  which  there  had 
been  a  conflict  of  authority ;  and  in  a  case  in  which  the  surviving 
partner  was  also  executor  of  the  deceased  partner,  and  paid  interest 
upon  a  promissory  note  given  by  the  firm,  it  was  held  that  the 
payments  were  made  by  him  as  surviving  partner,  that  being  the 
character  in  which  he  was  liable  at  law :  Thompson  v.  Waiihman,  3 
Drew.  629.    That  case  was  decided  on  the  assumption  tl&t  the 
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now  have  power  to  grant  and  assign  all  and  singular  the  PuBoiDmYIII. 

said  premises  hereinbefore  expressed  to  be  hereby  granted  „oRi^B  by 

and  assigned  unto  and  to  the  use  of  the  said  E.  F.,  G.  H.,  oopARTuxRa 

and  I.  K.,  their  heirs,  executors,  and  administrators,  and  vaohihert  Ta 

assigns  respectively  (Z) ;  And  also,  that,  if  default  shall  *<>'"  ^''^^ 
be  made  in  pa3rment  on  demand  as  aforesaid  of  the  said 


balance  on  the  said  account  current  or  any  paii,  thereof,  it  to  convey  •"*  * 
shall  be  lawful  for  the  said  E.  F.,  G.  H.,  and  I.  K.,  their  83.  —for  quiet 
heirs,  executors,  administrators,  and  assigns,  to  enter  into  roortMeeeg  ^ 
and  upon,  and  take  possession  of,  all  or  any  of  the  said  after  defaalt ; 
premises,  and  the  same  thenceforth  to  hold,  possess,  and 
enjoy,  and  to  receive  the  rents  and  profits  tliereof,  without 
any  lawful  interruption  or  disturbance  by  the  said  A.  B. 
and  C.  D.  or  either  of  thera,  theii*  or  eitlier  of  their 
executors,  administrators,  or  assigns,  or  any  otlier  person ; 
And  that  free  and  discharged  from,  or  otherwise  by  the  ?4.  free  from 
said  A.  B.  and  C.  D.  or  one  of  them,  their  or  one  of  their  ' 

heirs,  executors,  or  administrators,  sufficiently  indemnified 
against,  all  estates,  incimibrances,  claims,  and  demands 
whatsoever:  And  further,  that  they  the  said  A.  B.  and  ^^-  —for further 

.    .  attoranoe. 

C.  D.,  tlieir  heirs,  executors,  and  administrators,  and  every 

person  having  or  lawfully  or  equitably  claiming  any  estate, 

right,  title,  or  interest  in  or  to  the  said  premises  or  any  of 

them,  will  at  all  times  (at  the  cost  until  foreclosure  or  sale 


enactment  referred  to  was  retrospective  in  its  operation;  and  in 
tliLs  respect  (tHough  not,  it  is  presumed,  as  an  authority  on  the 
question  of  principle),  it  was  overruled  in  JacJcson  v.  WooUey,  Exch. 
Ch.,  8  El.  &  BL  778 ;  and  see  WilliaTns  v.  Smith,  Exch.  Ch.,  4  Ilurl. 
&  Norm.  559. 

(Z)  "When  the  mortgagors  az#  more  than  one  in  number,  the  Coyenants 
mortgage  covenants  are  joint  and  several.    This  is  correct  so  far  as  ^^^^  mort* 
relates  to  the  covenants  for  payment  of  the  mortgage  money  and  S^e"him  one 
interest,  and  also  so  far  as  relates  to  the  other  covenants  during  in  namber. 
the  continuance  of  the  mortgage,  because  the  mortgagee  ought  to 
have  every  facility  for  obtaining  payment  of  the  mortgage  money 
and  interest.    But  these  covenants  are  not  suited  to  the  circum- 
stances which  take  place  after  a  foreclosure  or  sale.    See  ante^ 
Vol.  i.  p.  115. 
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PmoBDiHTYIlJ.  of  the  said  A.  B.  and  C.  D.  or  one  of  them,  their  or  one 

of  their  heirs,  executors,  or'administrators,  and  afterwards 
of  the  person  or  persons  requiring  the  same,)  execute 
and  do  every  such  lawful  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  of  the 
said  premises  to  the  use  of  or  unto  the  said  E.  F., 
G.  H.,  and  I.  K.,  their  heirs,  executors,  administrators, 
and  assigns  respectively,  according  to  the  nature  of  the 
property,  as  by  them  shall  be  reasonably  required  (m). 
In  witness  &c. 
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As  to  stamps 
upon  mort^e 
to  secure  ac- 
count  current. 
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not make  further 
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subsequent 
incumbrance. 


(771)  That  a  clause  limiting  the  amount  secured  is  not  reqiiiied, 
and,  in  general,  should  not  now  be  inserted  in  a  mortgage  of  this 
description,  see  p.  809,  supra ;  and,  generally,  as  to  stamp  duty  on 
a  mortgage  to  secure  an  account  current,  see  p.  806,  supra.  It 
was  contended  upon  the  Stamp  Act  of  55  Geo.  3,  c.  184,  that  a 
security  for  a  floating  balance,  though  specifying  a  limit,  required 
the  maximum  stamp,  inasmuch  as  the  sum  secured  consisted  of  the 
aggregate  of  the  successive  sums  advanced,  which  was  without 
limit ;  but  this  construction  was  rejected  ( Williams  v.  JiawlinMi, 
10  Moore;  362 ;  Lloyd  v.  Heathcote,  1  Cr.  &  Mee.  336);  and  though 
in  Dickson  v.  Cass,  1  B.  &  Ad.  343,  a  bond  was  held  to  be  liable  to 
the  maximum  stamp,  in  consequence  of  its  purporting  to  secure, 
besides  advances  to  a  limited  amount,  usual  bankers'  charges,  this 
case  was  expressly  overruled  and  the  contrary  decided  in  FrUh  t. 
Botherham,  15  M.  &  W.  39. 

It  had  been  considered  on  the  authority  of  Gordon  v.  Graham^  7 
Vin.  Abr.  52,  pi.  3,  2  Eq.  Cas.  Abr.  598,  pi.  16,  that  a  first  mort- 
gagee, with  a  security  for  further  advances,  is  entitled  to  priority 
over  a  second  mortgagee  in  respect  of  advances  made  after  notice  of 
the  second  mortgage.  This  doctrine,  as  to  which  doubts  haye 
been  expressed  both  judicially  and  by  text  writers  (see  9  Ho.  Lords 
Cas.  520,  et  seq.  533 — 534),  was  expressly  overruled  in  Bolt  v. 
ffopkinson,  25  Beav.  461,  on  app.  3  De  G.  &  J.  177,  in  D.  P.  nom. 
Ilopkinson  v.  Bolt,  9  Ho.  Lords  Cas.  514  (diss.  Lord  Cranworth),  in 
which  a  first  mortgage  to  seciu^  a  floating  balance  (within  a  fixed 
amount)  was  held  not*  to  cover  advances  made  by  the  mortgagee 
after  a  second  mortgage,  and  with  notice  thereof  (the  second 
mortgagee  having  also  notice  of  the  &rst  mortgage).  The  Loid 
Chancellor  (Lord  Campbell)  minutely  examined  the  proceedings  in 
Gordon  v.  Graham,  as  recorded  in  the  Eegistrar's  Book,  and  came 
to  the  conclusion  that  it  did  not  appear  that  in  that  case  the  first 
mortgagee  had  notice  of  the  second  mortgage.  As  the  law  is  now 
settled  a  mortgagee  cannot  safely  make  further  advances  after 
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notice  of  a  subsequent  incumbrauoe ;  and  the  same  pnnciplB  applies 
to  a  security  for  a  floating  balance,  and  renders  it  incumbent  on 
the  holder  of  the  security  to  dose  the  account,  so  far  as  his 
advances  are  concerned,  as  soon  as  he  has  notice- of  a  subsequent 
incumbrance. 

(»)  PreviouBly  to  the  Act  of  7  Goo.  4,  c.  46,  there  was  no  bank-  Ab  to  constitu- 
ing  company  in  England  (except  the  Bank  of  England)  with  more  **°°  °^  banking 
than  six  partners.  The  first  joint  stock  banks  were  formed  under 
that  statute,  which  empowered  banking  copartnerships  with  more 
than  six  persons  to  carry  on  business  at  a  distance  exceeding 
sixty-five  miles  fi-om  London.  The  banking  companies  constituted 
under  this  Act  were  not  actually  incorporated,  but  ooold  sue  and 
he  sued  in  the  name  of  any  person  appointed  public  officer  of  the 
copartnership  for  that  purpose ;  and  the  Act  provided  for  putting 
in  force  against  members  of  the  company,  judgments  and  decrees 
obtained  against  a  public  officer.  The  restriction  to  a  distance  of 
sixty>five  miles  from  London  was  removed  by  3  &  4  Will.  4,  c.  98, 
8.  3;  and  by  7  &  8  Vict.  c.  113,  s.  47,  banks  established  on  the  6th 
of  May,  1844,  within  the  distance  of  sixty-five  miles  from  London, 
were  empowered  to  sue  and  be  sued  in  the  name  of  any  of  theix 
public  officers.  The  Act  of  7  &  8  Vict.  c.  113  (to  regulate  joint 
stock  banks  in  England)  was  repealed  by  the  Joint  Stock  Com- 
panies Act,  1862,  (25  &  26  Yict.  c.  89,)  but  the  substance  of  the 
47th  secdon  was  re-enacted  as  to  banking  companies  established 
on  the  6th  of  May,  1844  (see  the  20dth  seetion  of  the  Oompanies 
Act,  1862,  and  the  3rd  Schedule  to  that  Act).  Many  of  the  most 
important  joint  stock  banks  now  existing,  both  in  London  and  in 
the  country,  were  formed  under  the  Acts  of  7  Geo.  4  and  3  &  4 
WiLL  4,  above  referred  to ;  and  it  is  to  a  mortgage  in  feivour  of  a 
banking  company  so  constituted  that  the  Precedent  in  the  text 
applies. 

Banking  companies  were,  excluded  from  the  operation  of  the 
Joint  Stock  Companies  Segistration  Act  (7  &  8  Yict.  c.  110),  but 
formed  the  subject  of  a  special  statute  above  referred  to  (7  &  8 
Yict.  e.  1 13),  which  enacted,  that  banking  oompanies  of  more  than 
six  persons  should  not  be  formed  under  any  agreement  of  copart- 
nership made  after  the  6th  of  May,  1844,  unless  by  virtne  of  letters 
patent  granted  under  the  provisions  of  that  Act.  Banking  copart- 
nerships of  more  than  six  persons,  carrying  on  business  on  the  6th 
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PuoBDnrvVIII.  o^  ^1^7 » l^^,  were  authorised  (but  not  required)  to  apply  for  letters 

patent  granting  them  a  constitution  under  the  Act.  As  to  banldng 
companies  formed  or  re-constituted  imder  this  Act,  the  machinery 
of  suing  and  being  sued  in  the  name  of  a  public  officer  was  of 
course  inapplicable,  as  the  company  was  not  merely  a  quasi  cor- 
poration (as  it  has  been  termed),  but  an  actual  corporation,  and, 
as  such,  haying  perpetual  succession,  and  capable  of  suing  and 
being  sued,  though  (by  the  express  terms  of  the  Act)  with  un- 
limited liability  on  the  part  of  the  members  for  the  engagements  of 
the  corporation. 

Banking  companies  were  excluded  from  the  operation  of  the  Joint 
Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47) ;  but  by  the  Joint 
Stock  Banking  Ck)mpanies  Act,  1857  (20  &  21  Yict.  c.  49),  tiiis  exclu- 
sion was  repealed,  subject  to  the  restriction  that  no  existing  or  futnre 
banking  company  should  be  registered  as  a  limited  company ;  and 
it  was  enacted  that  the  Joint  Stock  Companies  Acts,  1856  (19  &  20 
Vict.  c.  47)  and  1857  (20  &  21  Vict.  c.  14)  should  be  incorporated 
with  that  act  (s.  2) ;  that  any  number  of  persons  not  exceeding  ten 
might  thereafter  canyon  the  business  of  banking  in  partnership  in 
the  same  manner  as  a  company  of  not  more  than  six  persons  might 
preyiously  have  done  (s.  12);  that,  as  to  after-formed  banking  part- 
nerships, seven  or  more  persons  associated  for  the  purpose  of  hank- 
ing with  a  fixed  capital  divided  into  shares  of  fixed  amounts  of  not 
less  than  £100  each,  might  register  themselves  as  a  company  nnder 
that  act,  and  not  more  than  ten  persons  should  carry  on  business  in 
copartnership  as  bankers  unless  registered  as  a  company  under  that 
act  (ss.  6,  13) ;  that,  as  to  existing  banking  companies,  every  com- 
pany formed  under  the  act  of  7  &  8  Vict.  c.  113,  should,  on  or 
before  the  Ist  of  January,  1858,  register  itself  as  a  company  under 
the  principal  act  (s.  4.) ;  that  the  act  of  7  &  8  Vict.  c.  113,  should 
be  repealed  as  to  future  companies  immediately,  and  as  to  existing 
companies  formed  under  that  act,  from  the  time  of  their  being 
registered  ujider  the  principal  act  (s.  12);  that  companies  not 
required  to  be  registered,  might  register  themselves  with  the  assent 
of  a  general  meeting  (s.  6).  The  principle  of  limited  liability  was 
-extended  to  banking  companies  by  21  &  22  Vict.  c.  91,  whidi  re- 
pealed BO  much  of  **  the  Joint  Stock  Banking  Companies  Act, 
1857,"  as  prohibited  a  banking  company  frx)m  being  formed 
under  that  act  with  limited  liability,  or  prohibited  an  existing 
banking  company  from  being  registered  under  that  act  with 
limited  liability,  but  with  the  proviso  that  banks  issuing  notes 
should  be  subject  to  imlimited  liability  in  respect  of  their  issues 
(s.  1).  By  the  same  act  banking  companies  having  registered 
were  authorised  to  re-register  with  limited  liability  (s.  2),  but 
every  existing  banking  company  registering  or  re-registenng  as  a 
limited  company  was  required  to  give  prior  notice  to  aU  its  cus< 
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tomers  (s.  3),  and  limited  companies  were  required  to  publish  a  pMioKDBHTVIir. 
half-yearly  statement  in  the  form  prescribed  by  the  act  as  to  their 
capital,  liabilities,  and  assets  (s.  4). 

The  Joint  Stock  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  re- 
pealed (s.  205,  and  third  schedule,  first  part)  both  the  Joint  Stock 
Banking  Companies  Act,  1857  (20  &  21  Vict.  c.  49),  and  the  act 
of  21  &  22  Yict.  c.  91 ;  but  so  much  of  the  12th  section  of  the 
former  act  as  enlarged  the  limiting  number  of  partners  in  a  private 
bank  from  six  to  ten  (see  supra)  was  re-enacted  (s.  205,  and  third 
schedule,  second  part).  The  same  act  (the  Companies  Act,  1862) 
enacted  that  no  company,  association,  or  partnership  consisting  of 
more  than  ten  persons  should  be  formed  after  the  commencement 
of  the  act  (i.  c,  the  2nd  of  November,  1862)  for  the  purpose,  of 
carrying  on  the  business  of  banking,  unless  registered  as  a  company 
under  that  act  (s.  4) ;  it  also  re-enacted  with  respect  to  banking  com- 
panies the  substance  of  the  provisions  of  21  &  22  Yict.  c.  91,  as  to  the 
publication  by  limited  banking  companies  of  half-yearly  accounts 
(s.  44),  as  to  their  unlimited  liability  in  respect  of  their  issues 
(s.  182),  and  as  to  the  necessity  (in  the  case  of  existing  companies) 
of  notice  to  their  customers  before  registering  as  limited  companies 
(s.  188).  Except  in  the  above  respects  the  act  of  1862  makes  no 
distinction  between  banking  companies  and  any  other  companies. 
Companies  registered  under  any  of  the  Joint  Stock  Companies  Acts 
(which  term  includes  the  Banking  Companies  Act,  1857,  and  the 
act  of  21  &  22  Yict.  c.  91,  see  s.  175)  are  brought  at  once  within 
the  application  of  the  act  of  1862  as  if  formed  and  registered  under 
that  act  (s.  176);  any  joint  stock  company  as  defined  by  the  181st 
section  (which  would  include  a  banking  company  constituted  under 
7  Geo.  4,  c.  46),  and  any  company  registered  under  the  Joint  Stock 
Companies  Acts  (which  would  include  a  banking  company  already 
registered,  but  not  with  limited  liability)  may  register  with  limited 
liability  (s.  180) ;  and  every  company  required  by  any  act  repealed 
by  the  act  of  1862  to  register  under  the  Joint  Stock  Companies 
Acts  or  one  of  them,  and  which  had  not  so  registered  (a  description 
which  would  apply  to  a  banking  company  formed  under  7  &  8 
Yict.  c.  1 13,  and  which  had  neglected  to  register  under  the  Bank- 
ing Companies  Act,  1857),  was  required  under  heavy  penalties  to 
register  imder  the  act  of  1862  within  thirty-one  days  from  its 
commencement  (ss.  209,  210). 

It  appears,  therefore,  that  there  are  now  three  descriptions  of  banks 
— ^namely,  1.  Private  banks,  which  may  now,  it  will  be  remem- 
bered, consist  of  ten  partners;  2.  Joint  stock  banks  constituted 
under  7  Geo.  4,  c.  46,  with  the  power  of  suing  and  being  sued  by 
a  public  ofiicer;  3.  Incorporated  banking  companies  constituted 
under  the  Joint  Stock  Companies  Acts.  It  is  believed  that  the 
statatory  powers  given  to  banks  of  the  second  class  to  transform 
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themselyes  by  registratioii  into  inooiporated  oompaiues,  limifced  or 
Qnliinited,  have  been  ezteneiyely  used. 

The  Fieoedent  in  the  text  which,  as  already  noticed,  iB  framed  as 
a  mortgage  to  a  joint  stock  banking  company  oonstituted  under  7 
Geo.  4,  c.  46,  might  readily  and  -with  little  alteration  be  adapted  to 
the  caae  of  a  mortgage  to  a  private  banking  firm.  (See  forms  in 
Vol.  i.  ante,  pp.  208,  215,  244, 248, 261.)  To  the  proviaaon  for  con- 
tinuing the  security,  notwithstanding  changes  in  theoonsdtaentsof 
the  firm,  might  be  added  a  provision  rendering  the  receipt  of  tlie 
persons  or  person  for  the  time  being  carrying  on  the  busiueas  of  the 
banking  house  a  sufficient  discharge  for  the  money  secured,  and  for 
the  proceeds  of  a  sale  under  the  power ;  so  as  to  enable  the  mort- 
gagor, upon  discharging  the  mortgage,  or  a  purchaser  from  the 
mortgagees,  to  dispense  with  the  concurrence  of  retired  partners 
and  of  the  representatives  of  deceased  partners.  To  adapt  the  Pre- 
cedent in  the  text  to  the  case  of  a  mortgage  to  a  registered  oompany 
would  require  more  substantial  alteration.  Such  a  mortgage  shoold 
be  made  to  the  company  without  the  intervention  of  trustees,  and 
the  covenants  should  be  entered  into  with,  and  the  power  of  sale 
given  to,  the  oompany.  The  demand,  which  is  to  convert  the 
balance  of  the  account  into  a  debt,  may  be  made  '*  by  or  on  behalf 
of  the  company ; ''  but  it  would  seem  convenient  to  adhere  to  the 
provisions  for  making  payment  to  a  cashier  of  the  bank,  and  that 
his  receipt  shall  be  a  sufficient  discharge.  As  the  identity  of  an 
incorporated  oompany  is  unaffected  by  changes  in  the  proprietary, 
there  would  be  no  need  of  a  proviso  for  keeping  up  the  security  in 
that  event ;  though  a  proviso  would  be  required  in  the  case  (which 
is  that  of  the  Precedent  in  the  text)  of  the  customers  of  the  bank 
being  also  a  fluctuating  body,  such  as  a  partnership  firm. 
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CONTRIBUTORY  Mortgage,  the  money  being  advanced  Prbckdbbt  ix. 
in  DISTINCT  sums  by  different  Mortgagees  (a).  _   * 

MO&TGAGK. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. : 

[mortgagor] y  of  the  first  part;  C.  D.,*of  *fec.,  and  E.  F., 


(a)  If  money  is  to  be  lent  on  mortgage  in  distinot  sums,  by   As  to  frame  of 
different  mortgagees  or  sets  of  mortgagees,  who  are  to  be  paid   contributory 
pari  passu,  the  object  may  be  effected  by  conveying  the  hind  to*  all 
Che  mortgagees,  with  a  proviso  for  redemption  on  payment  of  the 
mortgage  debts  and  interest  to  the  several  lenders,  the  mortgagor 
Govenanting  separately  with  the  different  mortgagees  for  payment 
of  their  respective  debts  and  interest.    This  is  the  method  adopted 
in  the  Precedent  in  the  text,  and  it  has  no  other  inconvenience 
than  that  of  obliging  each  set  of  mortgagees  to  obtain  the  concur- 
rence of  the  others  before  they  can  deal  with  the  land.    But  this 
method  is  not  very  practicable  where  the  different  mortgagees  are 
nnmerons,  on  account  of  the  great  length  to  which  the  mortgage 
deed  would  extend,  and  on  account  of  the  inconvenience  which 
might  ensue  from  vesting  the  land  in  a  great  number  of  persons. 
If,  therefore,  a  considerable  number  of  persons  are  to  contribute  to 
a  sum  to  be  lent  on  mortgage,  it  is  usual  to  make  the  mortgage  to 
trustees  for  the  entire  sum — ^the  interest  of  the  several  lenders 
being  ascertained,  either  by  a  separate  deed,  or  on  the  &lcq  of  the 
mor^page.    It  is  more  convenient  to  the  mortgagor  that  the  mort- 
gage deed  should  deal  with  -the  trustees  alone,  as  lending  a  sum  of 
money  belonging  to  them  on  a  joint  account  (see  p.  596,  supra) ;  but 
such  a  course  cannot  be  deemed  prudent  for  the  lenders,  unless  the 
trustees  are  peisons  in  whom  they  may  place  perfect  confidence. 
For,  if  the  txastees  have  power  to  discharge  the  land,  it  is  clear 
that  the  lenders  may  have  little  else  to  look  to  than  the  personal 
secority  of  the  trustees.    It  appears  to  be  settled,  that,  when  a 
mortage  of  this  kind  is  made,  a  person  entitled  to  a  portion  of  the 
mortgage  money  cannot  sustain  a  suit  for  foreclosure  without 
bringing  the  persons  entitled  to  the  remainder  of  the  money  before 
the  Court :  Lowe  v.  Morgarif  1  Bro.  C.  C.  368  ;  Palmer  v.  Uarl  of 
Carlisle,  1  Sim.  &  Stu.  423.    The  case  of  Montgomery  v.  Marquis  of 
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Frkoiduit  IX.    of  &c.  [one  set  of  contributory  mortgagees] ,  of  the  second 

part;  G.  H.,  of  &c.  [another  contributory  mortgagee] ^  of 
the  third  pai-t ;  I.  K.,  of  &c.,  and  L.  M.,  of  &c.  [another 
set  of  contributory  mortgagees],  of  the  fourth  part;  and 
N.  O.,  of  &c.,  P.  Q.,  of  &e.  and  R.  S.,  of  &c.  [the  re- 
maining set  of  contributory  mortgagees] ,  of  the  fifth  part: 
Whereas  the  said  C.  D.,  E.  F.,  G.  H.,  I.  K.,  L.  M., 
N.  O.,  P.  Q.,  and  R.  S.,  have  agreed  to  lend  to  the  said 
A.  B.  the  sum  of  dBl5,000  in  the  following  proportions, 
namely,  d£5000  to  be  lent  by  the  said  C.  D.  and  E.  F., 
£2000  by  the  said  G.  H.,  i;3500  by  the  said  J.  K.  and 
L.  M.,  and  the  remaining  £4500  by  the  said  N.  0., 
P.  Q.,  and  R.  S.,  upon  the  repayment  of  the  said  sums 
of  £5000,*£2000,  £3500,  and  £4500,  witli  interest  at  the 

rate   of  per  cent,  per  annum,   being  secured  in 

manner  hereinafter  appearing:  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  sum  of  JE5000 
upon  the  execution  of  these  presents,  paid  to  the  said 
A.  B.  by  the  said  C.  D.  and  E.  F.  (the  receipt  of  which 
sum  of  £5000  the  said  A.  B.  doth  hereby  acknow- 
ledge). He  the  said  A.  B.  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  CD.  and  E.  F.,  their  executors  and  adminis- 
trators [for  payment  of  the  sum  of  £5000,  with  interest  at 

the  rate  of per  cent,  per  annum,    supra,  p.  871. 

Similar  Witnessing  Parts  containing  covenants  with  each 
mortgagee,  or  set  of  mortgagees,  for  payment  of  the  money 
advanced  by  such  mortgagee,  or  set  of  mortgagees  respec- 
tively :]  AND  THIS  INDENTURE  ALSO  j  WIT- 
NESSETH, that  in  fm-ther  pursuance  of  the  said  agree- 
ment and  for  the  considerations  aforesaid,  He  the  said 
A.  B.  doth  hereby  grant  unto  the  said  C.  D.,  E.  F.,  G.  H., 
I.  K.,L.M.,  N.O.,P.  Q.,and  R.  S.,  their  heirs  and  assigns, 
All  and  singular,  &c.    [Parcels  by  way  of  schedule — 


4.  CoTentnt  for 
payment  of  loan. 


5.  Similar  ooTe- 
nanta  for  paj- 
m»*nt  of  the 
other  loans. 

6.  ^yitne88eth. 


7.  Grant. 

8.  Parcels. 


Bath,  3  Ves.  660,  must  be  taken  to  be  overruled.  It  will  be 
observed  that,  in  the  Precedent  in  the  text,  what  is  in  effect  a 
distinct  power  of  sale,  is  given  to  each  sot  of  mortgagees. 
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general  words,   see  p,  860,  supra] .      To  have  and  to   Prbobbiht  IX. 

HOLD  the  said and  all  other  the  premises  herein-    oostributort 

before  expressed  to  be  hereby  granted  Unto  and  to  the ^moetoaqe. 

use  of  the  said  C.  D.,  E.  F.,  G.  H.,  I.  K.,  L.  M.,  N.  0.,   9.  Habendum  to 

P.  Q.,  and  E.  S.,  their  heirs  and  assigns  for  ever,  Sub-  gage^.™^^ 
ject  to  the  proviso  for  redemption  hereinafter  contained. 
Provtoed  always,  and  it  is  hereby  agreed  and  declared,  lO.  Proviao  for 
that  if  the  said  A.  B.,  his  heirs,  executors,  administrators,  "  «™P*wO' 

or  assigns,  on  the  said day  of  ^ next,  shall  pay 

to  the  said  C.  D.  and  E.  F.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  the  said  sum  of  j£5000,  with  interest  for 

the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum ;  and  shall  pay  to  the  said  G.  H.,  his  exe- 
cutors, administrators,  or  assigns,  the  said  sum  of  £2000, 
\nth  interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per   anniun;    and  shall  pay  to  the  said 

L  K.  and  L.  M.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
the  said  sum  of  £3500,  with  interest  for  the  same  in  the 

meantime  at  the  rate  of per  cent,  per  annum ;  and 

shall  pay  to  the  said  N.  O.,  P.  Q.,  and  R.  S.,  or  the 
sundvors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  the  said 
sum  of  £4500,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of per  cent,  per  annum ;   then  the 

said  C.  D.,  E.  F.,  G.  H.,  L  K.,  L.  M.,  N.  O.,  P.  Q.,  and 

R.  S.,  or  the  survivors  or  survivor  of  them,  or  the  heirs 

of  such  survivor,  their  or  his  assigns  shall  at  any  time 

thereafter  upon  the  request  and  at  the  cost  of  the  said 

A.  B.,  his  heirs,  executoi-s,  administrators,  or  assigns, 

reconvey  the  said  premises  hereinbefore  expressed  to  be 

hereby  granted,  to  the  use  of  the  said  A.  B.,  his  heirs  or 

assigns,  or  as  he  or  they  shall  direct.      And  the  said  l^*  Covenant  for 

A.  B.  doth  hereby  for  himself,  his  heirs,  executors,  and  j^Tterest  as  one 

administrators,  covenant  with  the  said  CD.  and  E.  F.,  ^^°- 

their  executors  and  administrators,  that  if  the  said  sum 

of  £5000  or  any  part  thereof  shall  remain  unpaid  after 

the  said day  of next,  he  the  said  A.  B.,  his 
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interest  as  to 
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IS.  Declaration 
as  to  that  loan 
that  money  be- 
longs to  mortga- 
gees on  joint 
aooonnt. 

14.  Similar 
clauses  as  to  the 
other  loans. 

15.  Power  of 
sale. 


heirs,  executors,  or  administrators,  will,  &c.  [for  pay- 
mejit  of  interest  on  the  dB5000,  supra,  p.  872] .  Provided 
ALWAYS,  and  the  said  C.  D.,  and  E.  F.,  do  hereby  for 
themselves,  their  heirs,  executors,  and  administrators, 
covenant  with  the  said  A.  B.,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  that  if  the  said  A.  B.,  his  heirs, 

executors,  administrators,  or  assigns,  shall  on  everr 

day  of and  day  of ,  so  long  as  the  said 

principal  sum  of  £5000  or  any  part  thereof  shall  remain 
unpaid,  or  veithin  thirty  days  next  after  each  of  the  said 
days  respectively,  pay  to  the  said  C.  D.  and  E.  F.,  or 
the  survivor  of  them,  or  the  executors  or  admiiuBtrators 
of  such  survivor,  their  or  his  assigns,  interest  for  the  said 
sum  of  d£5000,  or  for  so"  much  thereof  as  shall  for  the 

time  heing  remain  unpaid  at  the  rate  of per  cent 

per  annum  (b),  then  they  the  said  C.  D.  and  E.  F.,  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall  accept  interest 
for  the  said  sum  of  £5000,  or  for  so  much  thereof  as  shall 

for  the  time  heing  remain  unpaid,  at  the  rate  of 

per  cent,  per  annum,  for  every  half  year  for  which  such 
interest  shall  he  paid  to  them  or  him  within  the  thirty 
days  aforesaid.  [Declaration  that  money  advanced  fry 
C.  D.  and  E,  F.  belongs  to  them  on  joint  account,  supra, 
p.  873.  Similar  covenants  with  each  mortgagee,  or  set  of 
nwrtgagees,  for  payment  of  interest  on  the  money  adnmced 
by  such  mortgagee,  or  set  of  mortgagees  respectively,  each 
such  covenant  being  followed  by  a  proviso  for  reduction  of 
the  interest  titer eby  covenanted  to  be  paid,  and  thui  proviso, 
as  to  the  mortgage  moneys  advanced  by  several  mortgagees, 
being  followed  by  the  joint  account  clause]  .  And  rr  is 
HEREBY  agreed  and  declared  that  it  shall  be  lawful  for 
the  said  C.  D.,  and  E.  F.,  or  the  survivor  of  them,  or 


(6)  As  to  the  place,  frame,  and  operation  of  the  provision  for 
reduction  of  interest  upon  punctual  payment,  see  sapra,  pp.  562, 
692,  884,  note  [d ).  The  form  in  p.  884  is  applicable  where  there 
is  one  mortgagee,  and  that  in  the  text  where  there  are  several 
mortgagees. 
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the  execntors  or  administrators  of  such  survivor,  their    Pmoedeht  IX. 
or  his.  assigns ;   and  for  the  said  G.  H.,  his  executors,     oohtmbutort 
administrators,  or  assigns;  and  for  the  said  I.  K.  and      mobtoaob. 
L.  M.,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns ;  and  for 
the  said  N.  O.,  P.  Q.,  and  R.  S.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  at  any  time  or  times 

after  the  said  day  of next,  without  any  further 

consent  on  the  part  of  the  said  A.  B.,  his  heirs  or  assigns, 
or  of  any  other  person,  to  sell  the  said  premises  herein- 
before expressed  to  be  hereby  granted,  or  any  part  or 
parts  thereof  either  together  or  in  parcels,  and  either  by 
pubKc  auction  or  private  contract,  vrith  power  upon  any 
such  sale  to  make  any  stipulations  as  to  title  or  evidence, 
or  commencement  of  title  or  otherwise,  which  the  person 
or  persons   exercising    the    present    power  shall   deem 
proper;  Ajid  also  with  power  to  buy  in,  or  rescind,  or 
vary,  any  contract  for  sale,  and  to  resell  without  being 
responsible  for  any  loss  occasioned  thereby ;  And  for  the 
purposes  aforesaid  or  any  of  them,  to  execute  and  do  all 
such  assurances  and  things  as  they  or  he  shall  think  fit : 
And  rr  is  hereby  agreed  and  declared  that  upon  any  16.  Persons 
sale  under  the  power  of  sale  hereinbefore  contained  by  eate^towmcur 
any  persons  or  person  by  whom  such  power  is  hereby  ^  oonveyanoes. 
made  exercisable,  aU  or  any  of  them  the  said  C.  D.,  E.  F., 
G.  H.,  I.  K.,  L.  M.,  N.  O.,  P.  Q.,  and  R.  S.,  or  the 
survivors  or  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, their  or  his  assigns,  or  other  the  persons  or  person 
seised  of  the  legal  estate  in  the  premises  sold,  shall  make 
such  assurances  of  the  same  premises  for  the  purpose  of 
carrying  the  sale  thereof  into  effect  as  the  persons  or 
person  by  whom  the  sale  shall  be  made  shall  direct : 
Provtdei)  AiiWAYS,  and  it  is  hereby  agreed  and  declared  17.  Power  to  be 
that  no  persons  or  person  shall  execute  the  power  of  sale  ^^iS  events.  ^° 
hereinbefore  contained,  unless  and   until  default  shall 
have  been  made  in  payment  at  the  time  hereinbefore 
appointed  for  payment  thereof  of  some  principal  money 
or  interest  the  payment  whereof  is  intended  to  be  hereby 
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18.  Pnrchasen 
not  to  see  that 
snch  eveuU 
have  happened, 
or  be  liable  for 
irregnlsritj  in 
the  aale. 


secured,  and  they  or  he  shall  have  given  a  notice  in 
writing  to  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  pay  off  the  monies  for  the  time 
being  owing  on  the  security  of  these  presents  to  them  or 
him  the  persons  or  person  intending  to  execute  the  said 
power,  or  left  a  notice  in  writing  to  that  effect  at  or  upon 
some  part  of  the  said  mortgaged  premises,  and  default 
shall  have  been  made  in  pa^onent  of  the  whole  or  part  of 
such  monies  for  six  calendar  months  from  the  time  of 
giving  or  leaving  such  notice,  or  unless  and  until  the 
whole  or  part  of  some  half  yearly  payment  of  interest 
which  shall  become  due  on  the  security  of  these  presents 
to  the  persons  or  person,  or  some  or  one  of  the  persons 
exercising  the  said  power  of  sale  shall  have  become  in 
arrear  for  three  calendar  months,  and  every  such  notice 
as  aforesaid  shall  be  sufficient  though  not  addressed  to 
any  person  or  persons  by  name  or  designation,  and  not- 
withstanding the  person  or  any  of  the  persons  affected 
thereby  may  be  unborn,  unascertained,  or  under  disability. 
Provided  also,  and  it  is  hereby  agreed  and  declared, 
that  upon  any  sale  purporting  to  be  made  in  pursuance 
of  the  aforesaid  power  in  that  behalf,  the  purchaser  or 
purchasers  shall  not  be  bound  to  see  or  inquire  whether 
either  of  the  cases  mentioned  in  the  clause  or  prorision 
lastly  hereinbefore  contained  has  happened,  or  whether  any 
default  has  been  made  in  payment  of  any  principal  money 
or  interest  intended  to  be  hereby  secured  at  the  time 
hereinbefore  appointed  for  pajonent  thereof,  or  whether 
any  money  remains  on  the  security  of  these  presents,  or 
as  to   the   necessity   or  expediency  of  the  stipulations 
subject  to  which  such  sale  shall  have  been  made,  or  other- 
wise as  to  the  propriety  or  regularity  of  such  sale ;  and 
notwithstanding  any  impropriety  or  irregularity  in  any 
such  sale,  the  same  shall,  as  far  as  regards  the  safety  and 
protection  of  the  pm'chaser  or  purchasers,  be  deemed  to 
be  within  the  aforesaid  power  in  that  behalf,  and  be  valid 
and    effectual  accordingly,  and  the  remedy  of  the  said 
A.  B.,  his  heirs  or  assigns,  in  respect  of  any  breach  of 
the  clause  or  pro^'ision  lastly  hereinbefore  contained,  or  of 
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any  impropriety  or  irregularity  whatsoever  in  any  such   Fkecedbiit  EC. 
sale,  shall  be  in  damages  only :  And  it  is  hereby  also     ooktmbutort 
agreed  and  declared,  that  upon  any  such  sale  as  aforesaid,       mortqaqb. 
the  receipt  of  the  persons  or  person  for  the  time  being  19.  B«oeipt  of 
acting  in  the   exercise  of  the   aforesaid   power  of  sale  Sj^^***fo*^  ^ 
(whether  such  persons  or  person  shall  be  the  said  C.  D.  the  purohase 
and  E.  F.,  or  the  survivor  of  them,  or  the  executors  or  ^^^^^' 
administrators  of  such  survivor,  their  or  his  assigns,  or 
the  said  G.  H.,  his  executors,  administrators,  or  assigns, 
or  the  said  J.  K.  and  L.  M.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 

* 

Ms  assigns,  or  the  said  N.  O.,  P.  Q.,  and  B.  S.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  or  all 
or  any  of  the  said  several  persons  together)  for  the 
purchase  money  of  the  premises  sold,  shall  effectually  dis- 
charge the  purchaser  or  purchasers  therefrom,  and  from 
being  concerned  to  see  to  the  application,  or  being  an- 
swerable for  any  loss  or  misapplication  thereof:  And  it  20.  Tmstsof 
IS  HEREBT  further  agreed  and  declared,  that  the  persons  ^^^ 
or  person  for  the  time  being  exercising  the  aforesaid 
power  of  sale  shall,  by  and  out  of  the  monies  which  shall 
arise  from  any  such  sale  as  aforesaid,  in  the  first  place 
reimburse  themselves  or  himself,  or  pay  or  discharge  all 
the  costs  and  expenses  incurred  in  or  about  such  sale  or 
otherwise  in  respect  of  the  premises,  and  in  the  next  place, 
apply  such  monies  in  or  towards  satisfaction  of  the  said 
snms  of  ^£5000,  £2000,  ^£3500,  and  ;£4500,  intended 
to  be  hereby  secured,  and  the  interest  thereon  re- 
spectively, or  so  much  thereof  respectively  as  shall 
remain  owing,  rateably  and  pari  passu,  and  then  pay  the 
surplus  (if  any)  of  the  monies  which  shall  arise  by  sale  of 
the  said  premises  hereinbefore  expressed,  to  be  hereby 
granted,  or  any  part  thereof,  unto  the  said  A.  B.,  his 
heirs  and  assigns:  And  it  is  hereby  also  agreed  and  21.  Power  of 
declared,  that  the  aforesaid  power  of  sale  may  be  ex-  ciaed  by  persoDs 
ercised  by  the  persons  or  person  for  the  time  being  «a»Wed  to  give  a 
entitled  to  receive  and  give  a  discharge  for  the  said  sum  or  any  of  tho 

of  f  5000,  intended  to  be  hereby  secured,  and  the  interest  .°"'* 
VOL.  II.  8  q 
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thereon,  or  so  much  thereof  as  shall  remain  owing,  or  by 
the  persons  or  person  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  said  sum  of  £2000, 
intended  to  be  hereby  secured,  and  the  interest  thereon, 
or  so  much  thereof  as  shall  remain  owing,  or  by  the 
persons  or  person  for  the  time  being  entitled  to  receive 
and  give  a  discharge  for  the  said  sum  of  £3500,  intended 
to  be  hereby  secured,  and  the  interest  thereon,  or  bo 
much  thereof  as  shall  remain  owing,  or  by  the  persons  or 
person  for  the  time  being  entitled  to  receive  and  give  a 
discharge  for  the  said  sum  of  £4500,  intended  to  be 
hereby  secured,  and  the  interest  thereon,  or  so  much 
thereof  as  shall  remain  owing,  separatelj',  or  by  any  two 
or  more  of  such  persons  or  sets  of  persons  jointly,  and 
without  the  consent  of  the  remainder  of  the  said  persons, 
or  sets  of  persons,  being  required  to  the  exercise  of  the 
aforesaid  power  by  any  one  or  more  of  them  or  by  all  the 
said  persons  together :  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that  the  said  A.  B.,  C.  D.,  E.  F., 
G,  H.,  I.  K.,  L.  M.,  N.  0.,  P.  Q.,  and  R.  S.,  or  any  of 
them,  their  or  any  of  their  executors,  administrators,  or 
assigns,  shall  not  be  answerable  or  accountable  for  any 
involuntary  losses  which  may  happen  in  or  about  the 
exercise  or  execution  of  the  aforesaid  power  and  trusts,  or 
any  of  them.  And  the  said  A.  B.  doth  herebj  grant  to 
the  said  C.  D.,  E.  F.,  G.  H.,  I.  K.,  L.  M.,  N.  0.,  P.  Q., 
and  B.  S.,  their  executors,  administrators,  and  assigns, 
that  as  often  as  it  shall  happen  that  the  interest  of  the 
said  several  sums  of  ^£5000,  £2000,  £3500,  and  £4500 
respectively,  or  any  of  them,  or  any  part  thereof  re- 
spectively, shall  be  wholly  or  partially  in  arrear  for 

days  after  any  day  hereinbefore  appointed  for  the  pay- 
ment thereof,  it  shall  be  lawful  for  the  persons  or  person 
for  the  time  being  entitled  to  receive  and  give  a  dis- 
charge for  the  interest  so  in  arrear  as  aforesaid  into 
and  upon  the  said  premises,  &c.  [the  rest  of  the  power  of 
distress  as  at  p,  887,  supra — Covenants  for  title  entered 
into  with  all  the  mortgagees — namely ^  for  right  to  convey — 
for  quiet  enjoyment,  "if  default  is  made  in  payment  of 
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the  said  sums  of  £5000,  ^£2000,  £8500,  and  £4500  re-  Pbiobdint  IX. 
spectively,  or  any  of  them,  or  the  interest  for  the  same  ooireEiBUTORT 
respectively,  or  any  part  thereof  respectively,  on  the  said       mobtoagi. 

day  of next  ^^-— free  from  incumbrances,  and  for 

further  assurance,  see  p.  877,  supra].     In  whness,  &c. 

THE  SCHEDULE  above  referred  to  (c). 

(c)  That  on  a  mortgage  for  distinct  loans,  ad  valorem  duty  is 
payable  on  each  advance,  and  not  on  the  aggregate,  see  p.  806, 
sapra.  Under  the  present  stamp  law  the  difference  must  generally 
beyery  inconsiderable,  and  unless  there  are  fractions  of  £100  there 
will  be  no  difference. 


3  q  2 
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1.  Parties 


2.  Eecital  of  set- 
tlement of  |>art 
of  tbe  lands  to 
be  mortgaged ; 


S.— Qfoneof 


MORTGAGE  of  Fee  Simple  Lands,  and  of  Lands  in 
Settlement  subject  to  a  Power  o/ Appointment— 
Pboviso  as  to  the  Order  of  Liability  hetxceen  the 
Mortgagors  and  the  Estates — Trusts  of  the  Money 
arising  from  Sale  of  the  settled  Estates. 

THIS  INDENTURE,  made  itc,  between  A.  B.,  of  Ac. 
[one  of  the  mortgagors],  of  the  first  part;  C.  D.,  of  &c., 
[the  other  mortgagor],  of  the  second  part ;  E.  F.,  of  ic, 
and  G.  H.,  of  &c.  [mortgagees],  of  the  third  part;  and 
X.,  of  &c.,  and  Y.,  of  &c.  [trustees],  of  the  fourth  part; 
Whereas,    by  an    indenture    dated    the    26th   day  of 
November   1882,   and  expressed   to    be    made  between 
[parties]  (being  a  settlement  executed  previously  to  and 
in  consideration  of  the  marriage  then  intended  and  shortly 
after  solemnised  between  the  said  C.  D.  and  the  said 
E.   D.  his  wife),   the  manors,  messuages,  farms,  lands, 
and  other  hereditaments  fii-st  hereinafter  described  and 
hereinafter    expressed    to    be    hereby   appointed,  were 
limited,  from  and  after  the  solemnisation  of  the  said  then 
intended  marriage,  to  the  use  of  such  person  or  persons, 
for  such  estate  and  estates,  interest  and  interests,  npon 
such  trusts,  and  to  and  for  such  ends,  intents,  and  pur- 
poses, and  in  such  sort,  manner,  and  form  in  all  respects 
as  the  said  A.  B.  and  C.  D.  during  their  joint  lives,  or  as 
the   sunivor  of  them  during  his  life,  by  any  deed  or 
deeds,  instrument  or  instruments  in   writing   to  be  by 
them  or  him  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  should  direct,  limit,  and  ap- 
point, and  in  default  of  and  until  and  subject  to  sneJi 
direction,  limitation,  or  appointment,  to  uses  and  upon 
trusts  therein  declared  :   And  whereas  the  said  A.  B.  is 
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seised  and  entitled  for  an  estate  of  inheritance  in  fee    PmcidehtX. 
simple  in  possession  of  and  to  the  castle,  park,  mes-     mobtoaob  ov 


suafifes,  lands,  and  other  hereditaments  secondly  herein- 

^      '  '  J  AMD   8KTTLXD 


TKl   8IMPL1 
AMD   8KTTI 

after  described  and  hereinafter  expressed  to  be  hereby         lands. 


granted,  subject  to  a  mortgage  for  dG10,000,  which,  under  the  mortgagors 
and  by  virtue  of  an  indenture  of  release  dated  the r®^***^!?*"^!!'* 

*^  fee  of  the  otaer 

day  of ,  grounded  on  a  lease  for  a  year,  and  ex-  land  subject 

pressed  to  be  made  between  [parties],  is  now  vested  in  niartgag«i; 

the  said ,  and  also  subject  to  another  mortgage  for 

£12,000,  which,  under  and  by  virtue    of   an  indenture 

dated  the day  of ,  and  expressed  to  be  made 

between   [j>arfi€«],  is  now  vested  in  the  said ,  and 

also  subject  to  a  mortgage   made   by  an  indenture   of 

release  dated  the day  of ,  grounded  on  a  lease 

for  a  year,  and  expressed  to  be  made  between  {^arties\y 
whereby  the  sum  of  ^£5000  with  interest  was  secured  to 
the  said and ,  upon  which  last-mentioned  mort- 
gage £2000  and  no  more  remains  due,  and  free  from  all 
other  incumbrances :  And  whereas  the  said  E.  F.  and  4.  —of  ai^ree 
G.  H.,  have  agreed  to  lend  to  the  said  A.  B.  and  C.  D.  °^«°*  f'^^  l^**^ 

the  sum  of  & ,  upon  having  the  repayment  of  the 

same,  with   interest  at  the   rate  of  per  cent,  per 

annum,  secured  in  manner  hereinafter  appearing :  NOW  5.  Witnesaeth — 
THIS  INDENTURE  WITNESSETH,  that,   in  pui-- 
snance  of  the  said  agreement,  and  in  consideration  of  the 

sum  of  & upon  the  execution  of  these  presents  paid 

to  the  said  A.  B.  and  C.  D.  by  the  said  E.  F.  and  G.  H. 

(the  receipt  of  which  sum  of  & the  said  A.  B.  and  ^ 

C.  D.  do'  hereby  acknowledge).  They  the  said  A.  B.  and  6.  Covenant  for 
C.  D.,  do,  for  themselves,  their  heirs,  executors,  and  miT^e  money. 
administrators,  and,  as  separate  covenants,  each  of  them 
doth,  for  himself,  his  heirs,  executors,  and  administrators, 
hereby  covenant  with  the  said  E.  F.  and  G.  H.,  their 
executors  and  administrators,  that  they  the  said  A.  B» 
and  C.  D.,  or  one  of  them,  or  their  heirs,  executors,  or 
administrators,  some  or  one  of  them,  will  &c.  {for  pay- 

inent  of  mortgage  money  and  interest  on  the  day  of 

-^ —  next,  see  p.  871,  supra] .     AND  THIS  INDEN-  7.  WLtneMcth- 
TURE  ALSO  WITNESSETH,   that,   in  further  pur- 
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PuoiDBn  Z.    suance  of  the  said  agreement^  and  for  the  consideratioii 
MoRTOAOK  Of     ftfoFesaid,  and  in  exercise  of  the  power  to  them  the  said 


vsi  BiMPu      X.  B.  and  C.  D.  for  this  purpose  given  by  the 

LAHDs.         indenture  of  the  26th  day  of  November,  1832,  as  afore- 

said,  and  of  every  or  any  other  power  enabling  them  in 

this  behalf,  they  the  said  A.  B.  and  C.  D.  do  hereby  (a) 

8.  Appointment    direct,  limit,  and  appoint  that  All  those  the  manors  or 
buuu!  ^^^^       reputed  manors  of ,  in  the  county  of ,  with  the 

rights,  members,  and  appurtenances,  and  also  all  and 
singular  the  messuages,  farms,  lands,  and  other  heredita- 
ments in  aforesaid,  described  by  the  rentals  and 

names  of  the  tenants  in  the  first  schedule  to  these  presents, 
and  all  other  (if  any)  the  messuages,  farms,  lands,  and 

other  hereditaments  .in ,  which,  by  the  said  indenture 

of  the  26th  day  of  November,  1882,  were  subjected  to  the 
joint  appointment  of  the  said  A.  B.  and  C.  D.  as  herein- 
before is  mentioned  [General  words,  supra,  p.  860,  with- 
out the  **  all  the  estate^*  clause  (b)],  shall  henceforth 
remain  and  be  To  the  use  of  the  said  £.  F.  and  G.  H., 
their  heirs  and  assigns  for  ever,  subject  to  the  proviso  for 

9.  Witnenoih^    redemption  hereinafter  contained.    AND  THIS  INDEN- 

TURE  ALSO   WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  for  the  considerations 
30.  OonyeTaooe    aforesaid,  He  the  said  A.  B.  doth  hereby  grant  unto  the 
ofi^  fe«  simple   ^^  jj.  F.  and  G.  H.,  their  heirs  and  assigns.  All  that 

&c.  [parcels],  the  rentals  and  names  of  the  tenants  of 
which  hereditaments,  or  of  such  part  thereof  as  are  in 
the  occupation  of  tenants,  are  specified  in  the  second 
schedule  to  these  presents  [General  words,  supra,  p. 
11.  HabenduxiL  860]  :  To  HAVE  AND  TO  HOLD  the  Said  castle,  park,  mes- 
suages, lands,  and  hereditaments,  and  all  other  the  pre- 

(a)  As  to  the  mode  of  referring  to  the  power  in  an  appointment, 
see  p.  174,  supra.  The  sealing  and  delivery  of  the  deed  by  A.  B.  & 
C.  D.  must  be  attested,  as  the  terms  of  the  power  require,  by  two 
credible  witnesses.  The  distinctions  as  to  the  credibility  of  wit- 
nesses are  for  most  purposes  abrogated  by  6  &  7  Yict.  c.  8o  (Lord 
Denman's  Act],  s.  1. 

(5)  As  to  the  omission  of  this  clauso  in  an  appointment,  see 
ante,  Vol.  i.  p.  89. 


MORTGAGES.  953 

mises  hereinbefore  expressed  to  be  hereby  granted,  Unto    Pkiokdeht  X. 
the  said  E.  F.  and  G.  H.,  their  heirs  and  assigns,  To     „0RTaAaB  ot 
THE  USE  of  the  said  E.  F.  and  G.  H.,  their  heirs  and      "«  sii^fLv 
assigns  for  ever,  subject  to  the  said  mortgages  thereof         lahdb. 
hereinbefore  mentioned  to  be  subsisting,  and  to  the  proviso  ' 
for  redemption  hereinafter  contained.   Provided  always,  12.  PtotIso  for 
and  it  is  hereby  agreed  and  declared,  that,  if  the  said  A.  B.  "  *"^  ^^'^' 
and  C.  D.  or  either  of  them,  or  their  appointees,  or  their 
oreither  of  their  heirs,  executors,  administrators,  or  assigns, 
or  any  other  person  or  persons  interested  in  the  equity  of 

redemption  of  any  of  the  said  premises,  on  the  said - 

day  of next  shall  pay  to  the  said  E.  F.  and  G.  H., 

or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  the  said  sum  of 

£ ,  with  interest  for  the  same  in  the  meantime  at  the 

rate  of per  cent,  per  annum,  then  the  said  E.  F.  and 

G.  H.,  or  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  their  or  his  assigns,  shall  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A.  B.  and 
C.  D.,  or.  either  of  them,  or  their  appointees,  or  their  or 
either  of  their  heirs  or  assigns,  or  any  other  person  or 
persons  interested  in  the  equity  of  redemption  of  any  of 
the  said  premises,  reconvey  the  said  premises  first  herein- 
before described,  and  hereinbefore  expressed  to  be  hereby 
appointed,  to  the  uses  and  upon  the  trusts  to  and  upon 
which  the  equity  of  redemption  of  the  same  premises  shaU 
for  the  time  being  stand  limited  and  settled,  and  reconvey 
the  said  premises  secondly  hereinbefore  described,  and 
hereinbefore  expressed  to  be  hereby  granted,  to  the  use  of 
the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct,  subject  to  the  said  mortgages  thereof  hereinbefore 
mentioned  to  be  subsisting,  or  such  of  them  as  shall  then 
be  subsisting  (c).  [Joint  and  several  covenant  for  payment 
of  interest,  see  p,  872,  supra — Declaration  that  the  money 
belongs  to  E.  F,  and  O.  H.  on  a  joint  account,  p.  873, 


(c)  Ab  to  the  frame  of  a  reconveyance  when  the  mortgaged  estate 
is  in  settlement  and  the  mortgage  is  paid  off  by  a  person  entitled  to 
a  limited  interest,  see  supra,  pp.  830 — 832. 


954 


MORTGAGES. 


MORTOAQS  OV 

rn  8IMPLB 

▲BD  SrtTLID 

LANDS. 

13.  Power  of 
nle. 


Fbioedeht  X«    supra].    And  it  is  hereby  provided  and  declared,  that  it 

shall  be  lawful  for  the  said  E.  F.  and  G.  H.  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  at  any  time  or  times  after  the  said 

day  of next,  without  any  further  consent  on 

the  part  of  the  said  A.  B.  and  C.  D.  or  either  of  them,  or 
any  other  person  interested  in  the  equity  of  redemption 
of  the  said  premises,  to  sell  the  said  premises  hereinbefore 
expressed  to  be  hereby  appointed  and  granted  respectively, 
or  any  part  or  parts  thereof  respectively,  either  together 
or  in  parcels,  and  either  by  public  auction  or  private  con- 
tract, with  power  upon  any  such  sale  to  make  any  stipula- 
tions as  to  title,  or  evidence  or  commencement  of  title,  or 
otherwise,  which  the  persons  or  person  exercising  the 
present  power  shall  deem  proper ;  And  also  with  power  to 
buy  in,  or  rescind  or  vary  any  contract  for  sale,  and  to 
resell  without  being  responsible  for  any  loss  occasioned 
thereby ;  And  as  to  the  said  premises  comprised  in  the 
said  subsisting  mortgages,  with  power  to  make  any  such 
sale  as  aforesaid,  either  subject  to  such  mortgages  and  the 
monies  intended  to  be  thereby  secured  or  any  of  them  or 
any  part  thereof  respectively,  or  (with  the  concurrence  of 
the  respective  mortgagee  or  mortgagees)  freed  and  dis- 
charged therefrom ;  and  in  the  latter  case,  either  upon 
the  terms  of  the  mortgage  monies,  or  any  part  thereof 
respectively,  being  discharged  out  of  the  proceeds  of  the 
sale  or  otherwise ;  And  for  the  purposes  aforesaid  or  any 
of  them,  to  execute  and  do  all  such  assurances  and  things 
as  he  or  they  shall  think  fit.  [Heirs  of  surviving  mart- 
gagee  to  concur  in  conveyance — Power  not  to  be  exercM 
by  mortgagees,  *^  unless  and  until  default  shall  have  been 
made  in  payment,  at  the  time  hereinbefore  appointed  for 
payment  thereof,  of  some  principal  money  or  interest  the 
payment  whereof  is  intended  to  be  hereby  secured,  and 
they  or  he  shall  have  given  a  notice  in  writing  to  the  said 
A.  B.  and  C.  D.  or  one  of  them,  or  their  appointees,  or 
their  or  one  of  their  heirs,  executors,  or  administrators, 
or  other  the  person  or  persons  for  the  time  being  inter- 
ested in  the  equity  of  redemption  of  the  said  premises,  or 
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some  one  or  more  of  such  persons,  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these  presents, 
or  left  a  notice  in  writing  to  that  effect  at,  or  upon  some 
part  of  the  said  jnortgaged  premises,  and  default  shall 
have  been  made  in  payment  of  the  whole  or  part  of  such 
monies  for  six  calendar  months  from  the  time  of  giving 
or  leaving  such  notice,"  or  interest  in  arrear  for  three 
calendar  months — Usual  provision  as  to  sufficiency  of  notice 
— Purchasers  not  to  see  that  specified  events  have  happened, 
or  be  liable  for  irregularity  in  the  sale — Receipt  of  the 
mortgagees  to  be  a  discharge  for  the  purchase  money,  **  or 
for  so  much  thereof  as  shall  be  paid  to  them  or  him  " — 
Trusts  of  money  arising  from  sale,  *'  and  which  shall  be 
paid  to  them  or  him  and  shall  not  be  applied  in  or 
towards  the  satisfaction  of  the  said  subsisting  mortgages 
or  any  of  them,"  the  ultimate  trust  being  that  the  mortgagees 
shall  "  pay  the  surplus  (if  any)  of  the  monies  which  shall 
arise  by  sale  of  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  or  any  part  thereof,  unto  the  said 
A.  B.,  his  heirs  and  assigns,  and  pay  the  surplus  (if  any) 
of  the  monies  which  shall  arise  by  sale  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  appointed,  or  any  part 
thereof,  unto  the  said  X.  and  Y.,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
upon  the  trusts  hereinafter  mentioned  or  referred  to  "— 
Poicer  of  sale  to  be  exercised  by  any  persons  entitled  to 
give  a  receipt  for  the  mortgage  money — Mortgagees  not  to 
be  liable  for  involuntary  losses,  see  pp.  874-876,  supra]  : 
Provided  always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  A.  B.  and  C.  D.,  that,  as  between 
the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
and  the  said  C.  D.,  his  heirs,  executors,  and  administrators, 
the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
shall  be  primarily  liable  to  the  payment  of  the  said  sum  of 

£ and  interest ;  and  that,  as  between  the  said  A.  B., 

his  heirs,  executors,  and  administrators,  and  the  person  or 
persons  for  the  time  being  entitled  to  the  equity  of  redemp- 
tion of  the  said  mortgaged  premises,  the  said  mortgaged 
premises  shall  be  the  primary  fund  for  the  payment  of 
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Preobdbvt  X.    the  said  sum  of  £ and  interest ;  and  that  as  between 

the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  and  the  said  premises  hereinbefore  expressed 
to  be  hereby  appointed,  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  shall  be  the  primary  fund 
for  the  pa}Tnent  of  the  said  sum  of  £ and  interest  {d): 
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15.  Mortgagees 


Act  of  80  &  SI 
Vict  0.  69,  ex- 
plainiDg  Locke 
King's  Act. 


(<f )  Where  two  estates  are  mortgaged  together,  or  two  persons 
haying  distinct  interests  in  an  estate  join  in  a  mortgage,  the  order 
in  which  the  estates  and  the  mortgagors  are  to  be  primarily  liable 
should  be  declared  in  the  mortgage  deed,  so  as  to  prevent  disputes 
on  the  sabject.  Of  course,  however,  the  mortgagees  should  be 
excluded  from  any  connection  with  this  declaration,  by  the  insedioa 
of  an  express  proviso  to  that  effect.  As  to  the  incidence  of  a  mort- 
gage debt  as  between  the  mortgagor's  real  and  personal  represen- 
tatives, imder  the  former  and  under  the  present  law  respectirely, 
see  supra,  pp.  574  et  seq.  As  to  the  incidence  of  the  debt  where  the 
mortgage  is  made  under  a  power,  see  p.  574,  note  (ar),  supra.  The 
operation  of  Locke  King's  Act,  as  to  which  see  p.  576  and  notes,  is 
materially  extended  by  the  recent  explanatory  act  (passed  since  the 
portion  of  this  work  referred  to  was  in  type)  of  30  &  31  Vict  c.  69, 
which  provides  that  in  the  construction  of  the  will  of  any  person  who 
may  die  after  the  3lst  day  of  December,  1867,  a  general  direction 
that  the  debts,  or  that  all  the  debts,  of  the  testator  shall  be  paid 
out  of  his  personal  estate,  shall  not  be  deemed  to  be  a  dedaratioii 
of  an  intention  contrary  to  or  other  than  the  rule  established  by  the 
principal  act,  xmless  such  contrary  or  other  intention  shall  be 
further  declared  by  words  expressly  or  by  necessary  implication 
referring  to  all  or  some  of  the  testator's  debts  or  debt  charged  by 
way  of  mortgage  on  any  part  of  his  real  estate  (s.  1) ;  and  that  in 
the  construction  of  the  principal  and  explanatory  act  the  woid 
'*  mortgage"  shall  be  deemed  to  extend  to  any  lien  for  unpaid  pur- 
chase money  upon  any  lands  or  hereditaments  purchased  by  a 
testator  (s.  2).  The  first  section  overruled,  as  to  the  wills  of 
persons  dying  after  the  31st  of  December,  1867,  the  principle  of 
construction  adopted  by  the  Lords  Justices  in  Eno  v.  Taiham^  11 
W.  R.  475,  9  Jur.  N.  S.  481,  32  L.  J.,  Ch.  311  (see  Davids. 
Conv.  Wills,  2nd  ed.,  pp.  260  note,  261  note,)  and  in  Moort  v. 
Moore,  1  De  G.  J.  &  S.  602,  and  reluctantly  followed  by  Tice- 
Chancellor  Malitis  in  Maxwell  v.  ffyslop,  L.  R.,  4  Eq.  Ca.  407,  415, 
that  a  charge  of  debts  upon  the  personal  estate  or  direction  to  pay 
debts  out  of  the  personal  estate,  shows  an  intention  that  property 
in  mortgage  should  be  exonerated;  and  the  second  section  over- 
rules (appai-ently  without  di&tinction  as  to  the  time  of  tke  testator's 
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Provided  always,  and  it  is  hereby  agreed  and  declared,  Pmotomt  X» 
that  the  provision  hereinbefore  contained  with  respect  to  mobtoaqe  of 
the  primary  liability  to  the  payment  of  the  said  sum  of      "»  simplk 

£ and  interest  shall  not  affect  the  persons  or  person  lands. 

for  the  time  being  entitled  to  such  principal  sum  and  not  to  be  affected 

interest,  or  so  much  thereof  as  shall  for  the  time  being  ^J  preceding 

remain  owing  or  any  of  them,  or  in  anj^se  preclude  such 

persons  or  any  of  them  from  resorting  to  the  said  A.  B., 

his  heirs,  executors,  or  administrators,  and  the  said  CD., 

his  heirs,  executors,  or  administrators,  or  any  of  them, 

and  to  the  said  mortgaged  premises  or  any  of  them,  at  the 

same  time  or  in  such  order  as  they  or  he  shall  think  fit. 

And  the  said  A.  B.  and  C.  D.  hereby  direct,  that  the  16.  Receipt  of 

tmfltc^^  to  bo 

receipt  of  the  said  X.  and  Y.,  or  the  survivor  of  them,  or  diicharge  for 
the  executors  or  administrators  of  such  survivor,  or  of  the  ""plas  proceeds 

.  .11         of  aettled  estates. 

trustees  or  trustee  for  the  tune  bemg  acting  or  entitled  to 
act  in  the  execution  of  the  trusts  hereby  reposed  in  the  said 
X.  and  Y.,  for  any  money  paid  to  them  or  him  under  or 
bjr  virtue  of  the  trust  or  direction  in  that  behalf  herein- 
before contained,  shall  effectually  discharge  the  persons 
or  person  paying  the  same  therefrom,  and  from  being  bound 
to  see  to  the  application,  or  being  answerable  for  the  loss 
or  misapplication  thereof:  And  further,  that  the  said  17.  Trusts  of 
X.  and  Y.  and  the  survivor  of  them,  and  the  executors  or  proceeds  by  re- 
death)  the  exclusion  from  the  act  of  a  vendor's  lien  for  unpaid 
purdiase  money  as  laid  down  in  Hood  v.  Hood^  5  "W.  R.  747,  3 
Jut.  N.  S.  684,  26  L.  J.,  Ch.  616.  It  had  been  held  in  Lard 
La/ord'Y.  Foujys  Keck,  L.  E.,  1  Eq.  Ca.  347,  35  Beav.  77,  that 
pecimiary  legatees  have  the  right  of  standing  in  the  place  of  an 
unpaid  vendor  resorting  to  the  personal  estate,  the  vendor's  lien 
being,  in  this  resi>ect,  nndistingoishable  from  a  mortgage. 

In  Freeman  v.  Ellis,  3  N.  B.  243,  a  question  was  raised  as  to  the 
authority  of  the  Lords  Justices  to  direct  in  the  insertion  of  a  mort- 
gage under  the  Lunacy  Begulation  Act,  1853  (16  &  17  Yict. 
c.  70),  8.  116,  a  clause  providing  that  as  between  two  estates  mort- 
gaged, one  should  be  the  primary  security.  Vice- Chancellor  Wood 
intimated  an  opinion  that,  having  the  larger  power  of  mortgaging 
the  estates,  the  Lords  Justices  had  what  must  be  considered  the 
smaller  power  of  declaring  the  o^der  of  liability  between  the  mort- 
gaged estates ;  but  the  point  was  not  decided. 
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ferenoe  to  power 
of  sale  in  settle- 
ment. 


18.  Power  lo 
appoint  new 
tmstees. 


19.  Coyenants 
for  title. 


administrators  of  such  survivor,  or  other  the  said  trustees 
or  trustee  for  the  time  being,  shall  stand  possessed  of 
such  monies  upon  and  for  the  same  trusts  and  purposes  as 
by  virtue  of  the  said  indenture  of  the  26th  day  of  Novem- 
ber, 1882,  and  regard  being  had  to  intervening  assurances 
and  other  circumstances,  the  same  monies  would  have 
been  subject  to,  and  held  upon  and  for,  if  the  same  had 
arisen  from  an  exercise  of  the  power  of  sale  contained  in 
the  said  indenture  of  the  26th  day  of  November,  1832,  or 
as  near  thereto  as  circumstances  shall  admit,  and  so  that 
the  said  X.  and  Y.  or  the  survivor  of  tliem,  or  the  executors 
or  administrators  of  such  survivor,  or  other  the  said 
trustees  or  trustee  for  the  time  being,  may  either  them- 
selves or  himself  invest  or  apply  such  monies  accordingly, 
or  may  pay  such  monies,  or  any  part  tliereof,  to  such  last- 
mentioned  trustees  or  trustee,  to  be  by  them  or  him  so 
invested  or  applied,  without  any  further  liability  or  concern 
on  the  part  of  the  persons  or  person  by  whom  such  monies 
shall  be  so  paid  in  respect  of  the  application,  or  loss,  or 
misapplication  thereof:  And  further,  that  the  power 
of  appointing  a  new  trustee  or  trustees  in  the  place  of 
the  said  X,  and  Y.,  or  either  of  them,  or  of  any  trustee 
or  trustees  to  be  hereafter  appointed,  shall  be  exercisable 
by  the  said  A.  B.  and  C.  D.  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
and  (in  addition  to  the  ordinary  powers  indenmity  and 
right  to  reimbursement  by  law  given  to  trustees)  the  said 
X.  and  Y.  or  the  survivor  of  them  or  other  the  said  trustees 
or  trustee  for  the  time  being  shall  be  at  liberty  to  dispense 
wholly  or  partially  with  the  investigation  or  production 
of  the  lessor's  title  on  lending  money  on  leasehold 
securities  or  on  the  purchase  of  leaseholds  or  otherwise  to 
lend  on  any  security,  or  pm'chase  any  hereditaments  with 
less  than  a  marketable  title,  and  shall  not  be  answerable  for 
any  loss  thereby  occasioned  (e). — [Jaint  and  several  cove- 

(e)  The  machinery  of  appointing  special  trustees,  with  provisions 
for  the  appointment  of  new  trustees,  &c.,  might  usually,  in  case  the 
object  were  to  bring  back  the  suiplus  proceeds  of  a  sale  within  the 
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nants  for  title  (/) — namely,  that  A.  B.  and  C.  D.  have    Pbiokdehi  X 

power  to  appoint  the  premises  "hereinbefore  expressed  to 

be  hereby  appointed ;  "  and  that  A.  B.  has  power  to  grant 

the  premises  "hereinbefore  expressed  to  be  hereby  granted" 

to  the  use,  dc. — For  quiet  enjoyment  after  defatUt — Free 

from  incitmbrances :  and  for  furtlier  assurance,  see  p.  882, 

supra].    In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 
[Rental  of  the  lands  in  settlement] 

THE  SECOND  SCHEDULE  above  referred  to. 
[Rental  of  the  fee  simple  lands,] 


operation  of  the  settlement,  be  replaced  by  the  simpler  course  of 
declaring,  as  the  ultimate  trust  of  the  surplus  proceeds  of  sale 
(see  p.  955,  supra),  that  the  mortgagees  shall  pay  the  surplus  pro- 
ceeds of  the  settled  hereditaments 

"  to  the  trustees  or  trustee  for  the  time  being  acting  or 
entitled  to  act  in  the  execution  of  the  power  of  sale  con- 
tained in  the   indenture   of  the  day  of [the 

settlement]  (whose  receipt  shall  be  a  sufficient  discharge 
for  the  same),  to  be  held  upon  and  for  the  same  trusts 
and  purposes  as  would  have  been  applicable  thereto  by 
virtue  of  the  same  indenture,  if  the  same  had  been  monies 
arising  from  a  sale  under  the  said  power." 

TEere  may  be  cases,  however,  in  which  it  may  be  desirable  to 
create  a  separate  trust  operating  independently  of  the  settlement, 
though  by  reference  to  its  provisions ;  and  to  such  cases  the  method 
in  the  text  will  apply. 

(/)  As  to  the  form  of  the  covenants  where  the  mortgagors  are 
moTe  than  one  in  number,  see  supra,  p.  935,  note  (/). 
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XI. 

Precbdoi  XI.  MORTGAGE  of  Copyholds  (a). 

*^wHOLM.'     THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 
1   Parties.  [mortgagor] ,  of  the  one  part ;  and  C.  D.,  of  &c.  [mart- 

i  Witn^th-   9<^^^^  y  of  the   other  part :  WITNESSETH,   that,  in 

consideration  of  the  sum  of  & ,  upon  the  execution  of 

these  presents  paid  to  the  said  A.  B.  by  the  said  C.  D.  (the 

receipt  of  which  sum  of  & the  said  A.  B.  doth  hereby 

CoTenantfor        acknowledge),  He  the  said  A.  B.  doth  hereby,  for  himself, 
mor^4e  money.  ^^^  heirs,  executors,  and  administrators,  covenant  with 

(a)  Ab  to  the  frame  and  incidents  of  mortgages  of  copyholds,  aee 
supra,  pp.  662 — 668 ;  see  also,  as  to  the'  question  whether  oove- 
nants  for  title  entered  into  before  the  surrender  of  copyholds  mU 
run  with  the  land,  ante,  Vol.  i.  pp.  Ill — 112-;  and  supra,  p.  195; 
and,  generally,  as  to  assurances  of  copyholds,  see  the  JntrodnctiontB 
''  Conveyances  on  Sales,"  supra,  pp.  188  et  seq.  If  the  oonditkmsl 
surrender  precede  the  mortgage  deed,  the  latter  will  redte  the 
conditional  surrender  (see  Precedent  XXXI.,  *'  Conveyances  on 
Sales,"  supra,  p.  327),  and  will  contain  covenants  for  payment  of 
the  mortgage  money  and  interest,  a  power  of  sale,  and  ooTansnts 
for  title  similar  to  those  in  the  Precedent  in  the  text,  with  little  or 
no  other  difference  than  that  the  property,  instead  of  being  lefeired 
to  as  *'the  said  premises  hereinbefore  covenanted  to  he  soi- 
rendered,"  will  be  referred  to  as  ''  the  said  premises  herembefors 
recited  to  have  been  surrendered."  The  declaration  of  trust  here 
added  to  the  covenant  to  surrender  will,  if  the  precaution  of  tak- 
ing an  actual  surrender  is  omitted,  have  the  effect  of  enabling  the 
mortgagee  to  get  in  the  legal  estate  by  means  of  a  vesting  order  or 
an  order  to  convey  under  the  Trustee  Acts  without  resorting  to  a 
suit.  See  p.  194,  supra ;  Davids.  Settlements,  2nd  £d.  yol.  iii. 
pp.  492 — 494.  Sometimes,  when  it  is  not  intended  immediately 
to  take  a  surrender,  a  power  of  attorney  (which,  being  given  for 
valuable  consideration,  could  not  be  revoked ;  see  p.  652,  sapra, 
and  cases  cited  in  note  {g)  thereto)  is  given  to  the  mortgagee  or 
his  nominee  to  surrender  in  the  name  and  stead  of  the  mortgagor. 
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the  said  C.  D.^  his  executors  and  administrators  [for  Phkoidiht  XI. 

payment  of  mortgage  money  as  at  p,  867,  mpra].    AND  mortoaoi  of 

THIS   INDENTURE   ALSO  WITNESSETH,   that,  ooptholds. 


for  the  consideration  aforesaid,  He  the   said  A.  B.  doth  3.  Witneaseth— 
hereby,  for  himseK,  his  heirs,  executors,  and  administra-  Corcnajit  to 

surrender. 

tors,  covenant  with  the  said  C.  D.,  his  executors  and 
administrators,  that  he  the  said  A.  B.  or  his  heirs,  and 
all  other  necessary  parties,  will  immediately  after  the 
execution  of  these  presents,  at  his  or  their  own  cost, 
well   and  effectually   surrender  into   the   hands   of  the 

lord  or  lady,  lords  or  ladies,  of  the  manor  of ,  in  the 

comity  of ,  according  to  the  custom  thereof,  All 

THAT  &c.  [Parcels — General  Words,  as  at  p.  860,  supra,  4.  Ptooek— 
tc'Uhout  the  " aU  the  estate'*  clause],  To  the  use  of  the  5.  tothenaeof 
said  C.  D.,  his  heirs  and  assigns,  according  to  the  custom  ™^'"*'**® » 
of  the  said  manor,  by  and  under  the  rents,  fines,  suits,  and 
services  therefor  due  and  of  right  accustomed,  subject  to  6.— robjectto 

J...         -  ,  .  •1,1  J        A      "L  J.     condition  for 

a  condition  for  making  void  the  surrender  to  be  made  making  Toid  the 
in  pursuance  of  this  covenant,  if  the  said  A.  B.,  his- heirs,  wn^^der. 

executors,  administrators,  or  assigns,  shall,  on  the  said 

day  of next,  pay  to  the  said  C.  D.,  his  executors, 

administrators,  or  assigns,  the  said  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum.     And  it  is   hereby  agreed  and  7.  Beckratio^ 
declared,  that  until  the  surrender  of  the  same  premises  pur-  gn^nJei" 
soant  to  the  covenant  in  that  behalf  hereinbefore  contained, 
the  said  A.  B.  and  his  heirs  will  stand  seised  thereof  in 
trust  for  the  said  C.  D.,  his  heirs  and  assigns,  subject  to 
such  equity  of  redemption  as  the  same  premises  would 
have  been  subject  to  if  the   sam^  had  been  so  sur- 
rendered as  aforesaid.     [Covenant  for  payment  of  interest, 
supra,  p.  861 — Power  of  sale  and  subsidiary  trusts  and 
provisions,  as  in  mortgage  of  freeholds,  except  that  the 
property  is  referred  to  as  **  the  said  premises  hereinbefore 
covenanted  to  be  surrendered."     See  Precedent  L  supra, 
pp.  861  et  seq.] :    And  the  said  A.  B.  doth  hereby,  for  s.  Coyenaats : 
himself,  his  heirs,  executors,  and  administrators,  cove-  —for  right  to 
nant  with  the  said  C.  D.,  his  heirs  and  assigns,  that  he  the  Bwrrender ; 
said  A.  B.  now  hath  power  to  surrender  the  said  premises 
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Frioidvht  XI.   hereinbefore  covenanted  to  be  surrendered  to  the  use 

of  the  said  C.  D.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  subject  as  hereinbefore  is  men- 
tioned ;  And  also,  that,  if  default  shall  be  made  in  pay- 
ment of  the  said  sum  of  £ ,  or  the  interest  for  the 


VOKTaAGI  Of 

8. 


9. — for  quiet 
enjoyment  bj 
mortgagee  after 
default ; 


10.— free  from 
incambnutcee; 


11.— for  farther 
assurance. 


same  or  any  part  thereof  respectively,  on  the  said  — • 

day  of next,  it  shall  be  lawful  for  the  said  C.  D., 

his  heirs  and  assigns,  to  enter  into  and  upon  all  or  any  of 
the  said  premises,  and  the  same  thenceforth  to  hold  and 
enjoy,  and  to  receive  the  rents  and  profits  thereof,  without 
any  interruption  or  disturbance  by  the  said  A.  B.,  his 
heirs  or  assigns,  or  any  other  person ;  And  that  free 
and  discharged  from,  or  otherwise  by  the  said  A.  B.,  his 
heirs,  executors,  or  administrators,  sufficiently  indemnified 
against,  all  estates,  incumbrances,  claims,  and  demands 
whatsoever,  other  than  the  rents,  fines,  suits,  and  services 
therefor  due  and  of  right  accustomed ;    And  further, 
that  he  the   said  A.  B.,  and  every  person  having,  or 
claiming,  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises,  or  any  of  them,  will  at  all  times  (at  the 
cost,  until  foreclosure  or  sale,  of  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same)  execute  and  do^every  such 
lawful  assurance  and  thing  for  the  further  or  more  per- 
fectly assuring  all  or  any  of  the  said  premises  to  the  use 
of  the  said  C.  D.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  and  subject  as  hereinbefore  is 
mentioned,   as  by  him    or    tliem    shall  be  reasonably 
required.    In  witness  &c. 
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XII. 
CONDITIONAL  SURRENDER  pursuant  to  Covenant  ?jaan>m  XII. 


in  last  Precedent  (a). 
Manob  of ,  in  the  county  of 


OOVDITIOVAL 
BUB&BHDIK. 


BE  IT  REMEMBERED,  that,  on  the day  of ,   i.  Memorandnnu 

18 — ,  A.  B.,  of  &c.   [mortgagor] ,  a  customary  tenant  of 

the   said  manor,  came  before  ,  gentleman,  deputy 

steward  of  the  said  manor,  and  in  consideration  of  £ 2.  Gonsideratioiu 

this  day  paid  to  him  the  said  A.  B.  by  C.  D.,  of  &c.  [mort- 
gagee] ,  and  in  pursuance  of  a  covenant  contained  in  an 

indenture  dated  the day  of ,  and  made  between 

the  said  A.  B.  of  the  one  part,  and  the  said  C.  D.  of  the 

other  part,  did,  out  of  court,  surrender  by  the  rod  into  8.  Surrender. 

the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and 

acceptance  of  the  said  steward.  All  that  &c.  [Parcels 

and  general  words,  as  in  the  deed] ,  To  the  use  of  the  said 

C.  D.,  his  heirs  and  assigns  for  ever,  to  be  holden  at  the 

will  of  the  lord  and  according  to  the  custom  of  the  said 

manor,  by  and  under  the  rents,  fines,  suits,  and  services 

therefor  due  and  of  right  accustomed,  subject  to  and  upon  4.  Condition. 

ibis  express  condition,  that,  if  the  said  A«  B.,  his  heirs, 

executors,  administrators,  or  assigns,  shall,  on  the day 

of  ——next,  pay  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime,  after  the  rate  of per  cent,  per 

annum,  then  this  surrender  is  to  be  void  and  of  no  eflfect. 


(a)  The  legal  assarances  of  copyholds,  viz.  the  surrenders  and 
admittances,  axe  usually  prepared  by  the  steward  of  the  manor : 
p.  195,  supra* 


TOL.  XI.  8  It 
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XIII. 

PBEcsDnrrXIII.  MORTGAGE  of  Copyholds  partly  subject  to  a  Pbioe 
mortgIgb  Of  Mortgage  —  Coyenants   for    Insurance    against 

copTHOLM  Fire  (a). 

BUBJKOT  TO  A 

pwo»  Mo«T.     Tjjjg  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 

p     [mortgagor] ,  of  the  one  part;  and  C.  D.,  of  &c.,  E.  F., 

of  &c.,  and  G.  H.,  of  &c.    [mortgagees] ,  of  the  other 
2.  >Yitae88eth—  part :  WITNESSETH,  that,  in  consideration  of  the  sum 

Covenant  for        of  £ ,  upon  the  execution  of  these  presents  paid  to  the 

mmr^^^moDey.  said  A.  B.  hy  the  said  C.  D.,  E.  F.,  and  G.  H,  (the  receipt 

of  which  sum  of  £ the  said  A.  B.  doth  hereby  acknow- 
ledge), He  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  administrators 
[for  paym£nt  of  mortgage  money,  as  at  p.  871,  supra]  : 
8.  WitneBseth-  AND   THIS  INDENTURE   ALSO  WITNESSETH, 
■arreoder—         that,  for  the  consideration  aforesaid.  He  the  said  A.  B. 

doth  hereby,  for  himseK,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  executors  and  administrators,  that  he  the  said  A.  B., 
or  his  heirs,  and  all  other  necessary  parties,  will,  imme- 
diately after  the  execution  of  these  presents,  at  his  or 
their  own  cost,  well  and  eflfectually  surrender  into  the 
hands  of  the  lord  or  lady,  lords  or  ladies,  of  the  manor  of 

,  in  the  county  of ,  according  to  the  custom 

4.  Parcels,  thereof.  All  that,  &c.    [Parcels — General  Words,  as  at 

5.— to  the  uae  of  p.  860,  supra,  without  the  "  all  the  estate  "  clause] ,  To  the 
aubjeot^Mto        ^SE  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and 


(a)  A  second  mortgagee  of  copyholds  is,  to  some  eittent,  in  & 
better  situation  than  a  second  mortgagee  of  freeholds,  owing  to  bis 
power  of  getting  a  notice  of  his  security  put  upon  the  Conrt  BoUs. 
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asdigns^  according  to   the  custom  of  the   said    manor,  FuobdhttXIIL 
Subject  as  to  the   said  parcels  of  land,   hereinbefore     hoetoiob  oi 

described  as  containing acres  and acres  respec-      copyholds 

tively,  to  a  conditional  surrender  thereof  made  by  the  said  prior  xortgaox. 

A.  B.,  on  the day  of ,  to  the  use  of  X.  Y.,  his  ~~TT      I 

'  J  »  »  pi^rt  to  pnor 

heirs,  appointees,  and  assigns,  for  securing  the  payment  mortgag^; 
to  the  said  X.  Y.,  his  executors,  administrators,  or  assigns, 

of  the  sum  of  £ ,  with  interest  for  the  same  after  the 

rate   of  per  cent,  per  annum,  at  the  time  in  the 

memorandum  of  the  same  surrender  mentioned  for  pay- 
ment thereof  respectively  :  And  as  to  all  and  singular  the  <5— *nd  subject 

.  to  condition  for 

said  premises  hereinbefore  covenanted  to  be  surrendered,  making  void 
Subject  to  the  fines,  payments,  suits,  and  services  therefor  ■**"®°<**'* 
due  and  of  right  accustomed,  and  to   a  condition  for 
making  void  the  surrender  to  be  made  in  pursuance  of 
this  covenant,  if  the  said  A.  B.,  his  heirs,  executors, 

administrators,  or  assigns  shall,  on  the  said day  of 

next,  pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 

the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 
said  sum  of  £ ,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of per  cent,  per  annum.   And  it  is  7.  Declaration 

HEREBY  agreed  and  declared  that  until  the  surrender  of  gncwiderr* 
the  same  premises  pursuant  to  the  covenant  in  that  behalf 
hereinbefore  contained,  the  said  A.  B.  and  his  heirs  will 
stand  seised  thereof  in  trust  for  the  said  C.  D.,  E.  F.  and 
G.  H.,  their  heirs  and  assigns,  subject  as  to  such  of  the 
same  premises  as  were  comprised  therein  to  the  said 
conditional  surrender  of  the  day  of ,  and  sub- 
ject to  such  equity  of  redemption  as  the  same  premises 
would  have  been  subject  to,  if  the  same  had  been  so 
surrendered  as  aforesaid  (6).  [Covenant  for  payment 
of  interest,  supra,  p.  872 — Declaration  that  money 
belongs  to  mortgagees  on  a  joint  accoiLnt,  supra,  p.  873] .  8.  Corenante  for 
And  the    said(c)   A.    B.    doth    hereby,    for    himself,  6°"^°''*^^''"* 

(6)  As  to  this  declaration  of  trust,  soe  supra,  p.  960,  note  (a). 

(c)  As  to  covenants  in  mortgage  'deeds  for  the  insurance  of  the 
mortgaged  property  against  fire,  and,  generally,  as  to  the  insurance  * 

of  mortgaged  property,  see  supra,  pp.  598 — 608.    It  will  be  seeu 

3  B  2 
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PmoepihtXIII.  his  heirs,  executors  and  administrators,  covenant  with 
voBTGAQBov  thc  Said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs,  executors, 
E^^'^A     administrators,  and  assigns,  that  he  the  said  A.  B.,  his 

FuoE  xoBTaAGB.  hcirs,  executors,  administrators,  or  assigns,  wiD,  during 

the  continuance  of  the  present  security,  keep  the  said 
messuage  and  buildings  hereinbefore  covenanted  to  be 
surrendered  insured  against  loss  or  damage  by  fire  in  the 

sum  of  £ at  the  least,  and  will  punctually  pay  all 

premiums  and  sums  of  money  necessary  for  such  purpose, 
and  will  at  any  time,  on  demand,  produce  to  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  the  policy  or  policies  of  such  insu- 
rance, and  the  receipt  for  every  such  payment :  And  also, 
that,  if  default  shall  be  made  in  keeping  the  said  premises 
so  insured,  it  shall  be  lawful  for  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  to  insure  and  keep  insured  all  or  any  of  the  said 

premises  in  any  sum  not  exceeding  the  sum  of  £ ,  and 

that  the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  will  repay  to  the  said  C.  D.,  E.  F.,  and  G-  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  every 
sum  of  money  expended  for  that  purpose  by  them  or  him, 
with  interest  tliereon  at  the  rate  aforesaid  from  the  time  of 
the  same  respectively  having  been  so  expended ;  And  that, 
until  such  repayment,  the  same  shall  be  a  charge  upon  the 
said  premises  hereinbefore  covenanted  to  be  surrendered. 

9.  Power  of  sale.  And  IT  IS  HEREBY  provided  and  declared,  that,  if  default 

shall  be  made  in  pajTuent  of  the  said  principal  sum  of 
£ ,  or  the  interest  thereon,  or  any  part  thereof,  respec- 
tively, on  the  said day  of next,  it  shall  be  lawfiil 

for  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  at  any  time  or  times 


that  the  form  in  the  text  is  that  of  the  *^  Short  covenants  for  firs 
insurance,"  ante,  Vol.  i.,  p.  267,  No.  xxiii. 
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after  such  default,  without  any  farther  consent  on  the  part  PbicidbhtXIIL 
of  the  said  A.  B.,  his  heirs  or  assigns^  to  make  sale  of  the    jfORwIoi  o» 
said  premises  hereinbefore  covenanted  to  be  surrendered,      ooptholm 
or  any  part  or  parts  thereof,  either  together  or  in  parcels,  pmormobtgaga 
and  either  by  public  auction  or  private  contract ;  and,  as 
to  the  said  premises  subject  thereto,  either  subject  to  the 

said  conditional  surrender  of  the day  of ,  and 

the  principal  money  and  interest  for  the  time  being  owing 
thereon,  or  any  part  thereof  respectively,  or  (with  the 
concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and,  in 
the  latter  case,  either  upon  the  terms  of  such  principal 
money  and  interest,  or  any  part  thereof  respectively,  being 
discharged  out  of  the  purchase  money  or  otherwise,  with 
power  upon  any  such  sale  to  make  any  stipulations  as  to 
title,  or  evidence  or  commencement  of  title,  or  otherwise, 
which  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  deem  proper ;  And 
also  with  power  to  buy  in,  or  rescind  or  vary  any  contract 
for  s'ale,  and  to  resell,  without  being  responsible  for  any 
loss  occasioned  thereby ;  And  for  the  purposes  aforesaid, 
or  any  of  them,  to  execute  and  do  all  such  assurances  and 
things  as  they  or  he  shall  think  fit :  [Heirs  of  surviving 
mortgagee  to  concur  in  assurances — Poiver  to  be  exercised 
only  in  certain  events — Purchaser  not  to  see  that  such  events 
haxe  happened,  or  to  be  liable  for  irregularity  in  the  sale — 
Receipt  of  the  mortgagees  to  be  a  discharge  for  the  purchase 
money,  **  or  for  so  much  thereof  as  shall  be  paid  to  them 
or  him," — Trusts  of  monies  arising  from  sale,  "  and  which 
shall  be  paid  to  them  or  him,  and  shall  not  be  required 
for  the  satisfaction  of  the  said  prior  mortgage  " — Power 
of  sale  to  be  exercised  by  any  persons  entitled  to  give  a 
receipt  for  the  mortgage  money — Mortgagees  not  to  be  liable 
for  involuntary  losses,  supra,  pp.  874  et  seq.,  881,  the  pro* 
perty  being  referred  to  as  "  the  said  premises  hereinbefore 
ecrvenanted  to  be  surrendered  " — Covenants  for  right  to 
surrender;  for  quiet  enjoyment  by  mortgagees  after  default; 
free  from  incumbrances,  "  other  than  the  fines,  &c.,  there- 
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FaiousiiTXllI.  for  dae  and  of  right  accustomed,  and  the  said  conditional 

xoRTOAQi  or     surrender  of  the day  of ;  "  for  further  assurance. 

00PTH0LD8       See  supra,  Precedent  XI.,  pp.  961 — 962] .  In  witness  4c. 

8UBJ1CTT0 
I'HIOR  XORTQAOl. 


TEiosDnrTXiy. 

XOBTOAQI  OF 
VAEIHOLM 
▲RD  COPT- 
HOLDS. 


1.  Partiet. 

2.  Witneueth— 
CoTenant  for 
paymeni  of 
mortgage  money. 


3.  WitDeeseth— 
Appointment 
and  grant 
of  freehold 
parcels. 


4.  Habendum. 


5.  Witnesseth— 
Coreuant  to 
■arrender 
copyhold 
parcels^ 


XIV. 

MORTGAGE  q/*  Freeholds  and  Copyholds. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  ic. 
[)nortgagor] ,  of  the  one  part ;  and  C-  D.,  of  &c.,  [mart' 
gagee] ,  of  the  other  part :  WITNESSETH,  that,  in  con- 
sideration of  the  sum  of  £ ,  upon  the  execution  of  these 

presents  paid  to  the  said  A.  B.  by  the  said  C.  D.  (the 

receipt  of  which  sum  of  £ the  said  A.  B.  doth  hereby 

acknowledge),  He  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  C.  D.,  his  executors  and  administrators  [for 
payment  of  mortgage  vwney,  as  at  p.  857,  supra]  ;  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  tliat,  for 
the  consideration  aforesaid,  the  said  A.  B.,  in  exercise 

of  a  power  contained  in  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  [parivtt^ , 

and  of  every  or  any  other  power  enabling  him  in  this 
behalf,  doth  hereby  appoint,  and  by  virtue  of  his  estate 
and  interest  doth  hereby  grant,  unto  the  said  C.  D.,  his 
heirs  and  assigns.  All  that,  &c.  [Freehold  Pareeb-- 
General  Words,  p.  860,  supra]  :  To  have  anb  to  hold 
the  said  messuages,  lands,  hereditaments,  and  all  other 
the  premises  hereinbefore  expressed  to  be  hereby  appointed 
and  granted.  Unto  the  said  CD.,  his  heirs  and  assigns.  To 
the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  for  ever, 
subject  to  the  proviso  for  redemption  hereinafter  contained. 
[Proviso  for  redemption,  as  at  p,  860,  supra.]  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that,  for  Ae 
consideration  aforesaid.  He  the  said  A.  B.,  doth  hereby, 
for  himseK,   his   heirs,   executors,   and    administrators, 
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eoYenaht  with  the  said  C.  D.,  his  executors  and  adminis-  'Baxmj^ianXJY. 
trators,  that  he  the  said  A.  B.,  or  his  heirs,  and  all  other     ^oktoaoi  of 
necessary  parties,  will,  immediately  after  the  execution  of      fhikholjw 
these  presents,  at  his  and  their  own  cost,  well  and  effec-         holds. 
tually  surrender  into  the  hands  of  the  lord  or  lady,  lords  — — — 

or  ladies,  of  the  manor  of ,  in  the  coimty  of , 

according  to  the  custom  thereof,  All  that  &c.  [Copyhold 
parceh — General  wordsy  {p.  860,  supra),  without  the  "  all 
the  estate  "  clause] ,  To  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  according  to  the  custom  of  the  said 
manor,  subject  to  the  rents,  payments,  suits,  and  services 
therefor  due  and  of  right  accustomed,  and  also  subject  to  6. — subject  to 
a  condition  for  mi^ng  void  the  same  surrender,  corre-  maklng^oid  the 
sponding  with  the  proviso  for  redemption  hereinbefore  surrender, 
eontaiaed.    [Declaration  of  trust  until  surrender,  as  at  p. 
961,  supra.    Covenant  for  payment  of  interest,  as  at  p.  861, 
supra — Power  of  sale,  with  usual,  trusts  and  provisions, 
see  supra,  pp.  861,  et  seq.,  the  property  being  referred 
to  as  **  the  said  premises  hereinbefore   expressed   to  be 
hereby  granted,  and  covenanted  to   be   surrendered  re- 
spectively "] .  And  the  said  A.  B.  doth  hereby,  for  him-  7.  Covenants- 
self,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  CD.,  his  heirs  and  assigns,  that  he  the 
said  A.  B.  now  hath  power  to  grant  all  the  said  premises  8.  for  right  to 
hereinbefore  expressed  to  be  hereby  granted  to  the  use  fi^hoWs,* 
of  the  said  C.  D.,  his  heirs  and  assigns ;  and  to  surrender  »>»d  *<>  »jr- 

,  render  the 

an  the   said    premises   hereinbefore   covenanted    to   be  copyholds; 
surrendered  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  according  to  the  custom  of  the  said  manor :  And  9.— for  quiet 
ALSO,  that,  if  default  shall  be  made  in  payment  of  the  said  morSJgee  after 

sum  of  £ ,  or  the  interest  for  the  same,  or  any  part  ^^^^ 

thereof  respectively,  on  the  said  day  of next, 

it  shall  be  lawful  for  the  said  C.  D.,  his  heirs  and  assigns, 
to  enter  into  and  upon  all  or  any  of  the  same  premises, 
and  the  same  thenceforth  to  hold  and  enjoy,  and  to 
receive  the  rents  and  profits  thereof,  without  any  inter- 
ruption or  disturbance  by  the  said  A.  B.,  or  any  other 
person:  And  that  free  and  dischai'ged  from,  or  other-  10.— free  from 
wise  by  the  said  A.  B.,  his  heirs,  executors,  or  adminis-  *'^*^"™  ""ices; 
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PuoiDufZIV.  trators  sufficiently  indenmified  agSLmst,  all  estates,  incmn* 

voBTOAoi  ov     branceSy  claiinSy  and  demands  whatsoever,  other  than  the 

»iBHOLi«      rents,  payments,  suits,  and  services  due  and  of  right 

HOLM.         accustomed  in  respect  of  the  said  premises  hereinbefore 

11.— forlnrthw'  Covenanted  to  be  surrendered :   And  furtheb,  that  he 

anaruice.  the  said  A.  B,  and  his  heirs,  and  every  person  having  or 

claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
and  covenanted  to  be  surrendered  respectively,  or  any  of 
them,  will  at  all  times  (at  the  cost  until  foreclosure  or 
sale  of  the  said  A.  B.,  his  heirs,  executors,  or  adminis- 
trators, and  afterwards  of  the  person  or  persons  requiring 
the  same),  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of 
the  same  premises  to  the  use  of  the  said  C.  D.,  bis  heirs 
and  assigns,  in  manner  aforesaid,  as  by  him  or  them  shall 
be  reasonably  required.    In  witness  &c. 
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XV. 

MORTGAGE  of  Leaseholds    hy  Demise — ^Power  of  pebcediht  XV. 
Sale,  with  Declaration  of  Trust  of  the  Reversion,  

'  ./  ^  V0RT6A0B  Of 

which  remains  in  the  Mortgagor  (a).  leaseholds 

BT  PBMISE. 

THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of  &c.  ^  p^^ 

[mortgagor],  of  the  one  part;  and  C.  D.,  of  &c.,  E.  F., 
of  &c.,  and  G.  H.,  of  &c.  [mortgagees] ,  of  the  other  part : 

Whereas,  by  an  indenture  of  lease  dated  the day  of  2.  Recites— 

,  and  expressed  to  be  made  between  [the  lessors]  of  ^^•■®» 

the  one  part,  and  X.  Y.  of  the  other  part.  All  that, 
&c.  [parcels] ,  with  the  appurtenances,  were  demised 
unto  the  said  X.  Y.,  his  executors,  administrators,  and 

assigns,  for  the  term  of years  from  the day 

of ,  at  the  yearly  rent  of  £ ,  and  under  and 

subject  to  the  covenants  by  the  lessee  and  conditions    - 

therein     contained    (b)  ;     And    whereas,     by    virtue 

of  an  indenture  of  assignment  and   other  assurances,  3.— dsTolationof 

the  said  premises  comprised  in  and  expressed  to  be  gagor;"** 

demised  by  the  hereinbefore  recited  indenture,  are  now 


(a)  As  to  mortgages  of  leaseholds,  see  supra,  pp.  668 — 672.  As 
to  when  mortgages  of  leaseholds  are  made  by  demise,  and  when 
by  assignment,  see  supra,  p.  668.  The  Precedent  in  the  text  may 
be  easily  adapted  to  the  case  of  a  mortgage  by  assignment;  and 
preoedents  of  'such  a  mortgage  (united,  in  one  instance,  with  a 
mortgage  of  freeholds,  and,  in  the  other,  with  a  mortgage  of  copy- 
holds) will  be  found  infra,  Precedents  XYI.  and  XX. 

{h)  For  an  example  of  the  assignment  of  a  leasehold  without 
reciting  the  lease,  see  supra,  '*  Conveyances  on  Sales,"  Precedent 
XLL,  p.  365.  The  same  plan  may  be  adopted  upon  an  assignment 
by  way  of  mortgage,  and  (with  the  requisite  modification)  upon  a 
mortgage  by  demise:  see  Davids.  Cone.  Prec.,  7th  ed..  Precedent 
XXXYir.,  p.  160. 
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MORTOAOI  or 
LB4SBH0LD8 
BY  DKlflSI. 

4.  Agreement 
for  lo&D. 


Fabobdkht  XV.  vested  in  the  said  A.  B.,  for  the  residue  now  to  come  of 

the  said  term  of years  expressed  to  be  granted  by 

the  same  indenture ;  And  whereas  the  said  C.  D.,  E.  F., 
and  G.  H.  have  agreed  to  lend  to  the  «aid  A.  B.  the  sum 

of  £ ,   upon  hayiQg    the  repayment    thereof,  mth 

interest  at  the  rate  of per  cent,  per  annum,  secured 

5.  WitneBMth—  in  manner  hereinafter  appearing :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  sum  of  £ upon 

the  execution  of  these  presents  to  the  said  A.  B.  paid  by 
the  said  C.  D.,  E.  F.,  and  G.  H.  (the  receipt  of  which 
sum  of  £ the  said  A.  B.  doth  hereby  acknowledge), 


6.  CoreDant  for 
jiayment  of 
mortgage  money 


He  the  said  A.  B.  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  adminis- 
trators [for  payment  of  mortgage  m^oney,  as  at  p,  871, 
mpra] .  AND  THIS  INDENTURE  ALSO  WITNES- 
SETH, that,  in  further  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  He  the  said  A.  B. 
doth  hereby  demise  unto  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  executors,  administrators,  and  assigns,  All  and 
•  SINGULAR  the  said  piece  or  parcel  of  ground,  messuages 
or  tenements,  warehouses,  hereditaments,  rights,  ease- 
ments, and  premises  comprised  in  or  expressed  to  be 
demised  by  the  hereinbefore  recited  indenture  of  lease  as 
10.  Habendum ;  aforesaid  (c) ;  To  HAVE  AND  TO  HOLD  all  and  singular  the 

said  piece  or  parcel  of  ground,  messuages  or  tenements, 
warehouses,  hereditaments,  rights,  easements,  and  pre- 
mises hereinbefore  expressed  to  be  hereby  demised.  Unto 


7.  Witnesseth' 


8.  Demifle. 


9.  Fai-cela. 


(c)  The  "  all  the  estate"  clause  is  not  inserted  in  a  demise.  It 
has  been  supposed,  that,  if  such  a  clause  be  inserted,  the  whole 
estate  passes,  and  cannot  be  abridged  by  the  habendum  (see  this 
point  discussed,  and  the  authorities  cited,  in  Sweet's  Jann.  Gout., 
Vol.  iv.,  pp.  319  et  seq.) ;  but  there  is  little  doubt  that  this  view 
would  not  now  be  taken,  and  that  the  clause  would  be  held  to  be 
explained  by  the  habendum.  As,  however,  what  is  intended  to 
pass  by  a  demise  is  not  the  whole  of  the  grantor's  estate,  but  only 
a  portion  of  it,  a  due  regard  to  accuracy  requires  that  the  estate 
clause  be  omitted. 


12.  Proviso  for 
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fhe  said  C.  D./  E.  F.,  and  G.  H.,  their  executors,  admi-    PRsoiDKin!  XY. 
nistrators,  and  assigns,  for  the  residue  now  to  come  of     hortoIoe  of 

the  said  term  of years  expressed  to  be  granted  by      lrasbholm 

the  hereinbefore  recited  indenture  of  lease,  except  the 

last  day  thereof,  subject  to  the  proviso  for  redemption  of  torn  except"* 
hereinafter  contained  :  Provided  always,  and  it  is  hereby  !*»*  »ia7. 
agreed  and  declared,  that,  if  the  said  A.  B.,  his  heirs,  JedemSIoii. 
executors,  administrators,  or  assigns  shall,  on  the  said 

day  of  -- —  next,  pay  to  the  said  C.  D.,  E.  F.,  and 

G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  the  said  sum  of  £ ,  with  interest  for  the  same 

in  the  meantime,  at  the  rate  of per  cent,  per  annum, 

then  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  smnrivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns  shall,  at  any  time  there- 
after, upon  the  request  and  at  the  cost  of  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  surrender  the 
said  premises  hereinbefore  expressed  to  be  hereby  demised 
onto  the  said  A.  B.,  his  executors,  administrators,  or 
assigns.  [Covenant  for  payment  of  interest,  p.  872,  supra — 
Declaration  that  mortgage  money  belongs  to  mortgagees  on 
joint  account,  p*  873,  svpra.^  And  it  is  hereby  provided  13.  Power  of 
and  declared,  that  it  shall  be  lawful  for  the  said  C.  D.,  ^  ^* 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  at  any  time  or  times  after  the  said 

day  of next,  without  any  further  consent  on  the  part 

of  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
to  sell  the  said  premises  hereinbefore  expressed  to  be 
hereby  demised,  or  any  part  or  parts  thereof,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  with  full  power  upon  any  such  sale  to 
make  any  stipulations  as  to  title,  or  evidence  or  com- 
mencement of  title,  or  otherwise,  which  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  shall  deem  proper  ;  And  also,  with  power 
to  buy  in  or  rescind  or  vary  any  contract  for  sale,  and  to 
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XOBTGAGI  OF 
LBA8XH0LDB 
BT  DSMISB. 

14.  Trust  of  Ufi 
day  of  term  for 
porchaaen 


15.  Power  to  be 
exerciaed  in 
certain  eventa 
only. 


FaioBDnT  ZY.  resell,  without  being  responsible  for  any  loss  occasioned 

thereby ;  And  for  the  purposes  aforesaid  or  any  of  them, 
to  execute  and  do  all  such  assurances  and  things  as  thej 
or  he  shall  think  fit :  And  that,  after  any  sale  or  sales 
shall  have  been  made  under  this  present  power  of  sale, 
the  said  A.  B.,  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  last  day  of  the  said  term 

of years  in  the  premises  sold,  upon  trust  for  the 

purchaser  or  purchasers  of  the  same  premises,  and  to 
assign,  and  dispose  of  the  same  as  such  purchaser  or  pur- 
chasers shall  direct  (d) :  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  the  said  C.  D.,  E.  F., 
and  G,  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  not  execute  the  power  of  sale  hereinbefore 
contained,  unless  and  until  default  shall  have  been  made 
in  payment  at  the  time  hereinbefore  appointed  for  pay- 
ment thereof  of  some  principal  money  or  interest  the 
payment  whereof  is  intended  to  be  hereby  secured,  and 
they  or  he  shall  have  given  a  notice  in  writing  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  to  pay 
off  the  monies  for  the  time  being  owing  on  the  security  of 
these  presents,  or  left  a  notice  in  writing  to  that  effect  at 
or  upon  some  part  of  the  premises  hereinbefore  expressed 
to  be  hereby  demised,  and  default  shall  have  been  made 
in  payment  of  the  whole  or  part  of  such  monies  for  six 
calendar  months  from  the  time  of  giving  or  leaving  such 
notice,  or  unless  and  until  the  whole  or  part  of  some 
half-yearly  payment  of  interest  which  shall  have  become 
due  on  the  security  of  these  presents  shall  have  become 
in  arr^ar  for  three  calendar  months;  and  every  such 
notice  as  aforesaid  shall  be  sufficient,  though  not  ad- 
dressed to  any  person  or  persons  by  name  or  designation, 
and  notwithstanding  the  person  or  any  of  the  persons 
affected  thereby  may  be  unborn,  unascertained,  or  imder 

16.  Purchaaer      disability :  Provided  also,  and  it  is  hereby  agreed  and 
not  to  see  that 


(d)  As  to  this  declaration  of  trust,  see  supra,  pp.  669—670,  and 
notes. 
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declared^  that,  upon  any  sale  purporting  to  be  made  in   F&ioiDnT  XV. 
pursuance  of  the  aforesaid  power  in  that  behalf,  the  pur-     jioktoIm  of 
chaser  or  purchasers  shall  not  be  bound  to  see  or  inquire      liasbholds 

whether  either  of  the  cases  mentioned  in  the  clause  or  L_ 

provision  lastly  hereinbefore  contained  has  happened,  or  f"^  •^f?**  ^^* 
whether  any  default  has  been  made  in  payment  of  any  liable  for  irre- 
principal  money  or  interest  intended  to  be  hereby  secured  ^^  *^  "*    * 
at  the  time  hereinbefore  appointed  for  payment  thereof, 
or  whether  any  money  remains  on  the  security  of  these 
presents,  or  as  to   the  necessity  or  expediency  of  the 
stipulations  subject  to  which  such  sale  shall  have  been 
Jie,  or  otheriise  as  to  the  propriety  or  regularity  of 
such    sale ;    and    notwithstanding    any  impropriety    or 
irregularity  whatsoever  in  any  such  sale,  the  same  shall, 
as  far  as  regards  the  safety  and  protection  of  the  pur- 
chaser or  purchasers,  be  deemed  to  be  within  the  afore- 
said power  in  that  behalf,  and  be  valid  and  effectual 
accordingly;  and  the  remedy  of  the  said  A.  B.,  his  exe- 
cutors, administrators,  or  assigns,  in  respect  of  any  breach 
of  the  clause  or  provision  lastly  hereinbefore  contained, 
or  of  any  impropriety  or  irregularity  whatsoever  in  any 
such  sale,  shall  be  in  damages  only :  And  is  is  hereby  17.  Receipt  of 
also  agreed  and  declared,  tiiat,  upon  any  such  sale  as  i^^a'diMhai^ 
aforesaid,  the  receipt  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  for  purchase 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  for 
the  purchase  money  of  the  premises  sold,  shall  effectually 
discharge   the  purchaser  or  purchasers  therefrom,   and 
from  being  concerned  to  see  to  the  application,  or  being 
answerable  for  any  loss  or  misapplication  thereof:  And  18.  Tmstaof 
IT  IS  HEREBY  further  agreed  and  declared,  that  the  said  P""^"**®  money. 
C.  D.,  E.  F.,  and  G.  H.,  and  the  survivors  and  survivor 
of  them,  and  the  executors  or  administrators  of  such  sur- 
yivor,  their  or  his  assigns,  shall,  by  and  out  of  the  monies 
which  shall  arise  from  any  such  sale  as  aforesaid,  in  the 
first  place,  reimburse  themselves  or  himself,  or  pay  or 
discharge  all  the  costs  and  expenses  incurred  in  or  about 
such  sale,  or  otherwise  in  respect  of  the  premises ;  and^ 
in  the  next  place,  apply  such  monies  in  or  towards  satis- 
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PBSOBBIKT  XY. 


HOBTOAOI  Of 
LBASBHOLDS 
BT  DBXISS. 

19.  Power  of 
sale  to  be  exer- 
cised by  any 
person  entitled 
to  gire  receipt 
for  mortgage 
money. 

20.  Mortgagees 
not  to  be  liable 
for  involiintaiy 
losses. 


21.  Coyenants: 


22.— that  the 
lease  is  good ; 


23.— tbatrent 
and  covenants 
bare  been  paid 
and  performed ; 


24. — for  right  to 
demise ; 


25. — for  quiet 
eigoyment  by 
mortgagees 
after  de&nlt 


faction  of  the  monies  for  the  time  being  owing  on  the 
security  of  these  presents ;  and  then  pay  the  surplus,  if 
any,  of  the  said  monies  which  shall  arise  from  such  sale 
unto  the  said  A.  B.,  his  executors,  administrators,  or 
assigns :  And  it  is  hereby  also  agreed  and  declared,  that 
the  aforesaid  power  of  sale  may  be  exercised  by  any 
person  or  persons  who  for  the  time  being  shall  be  entitled 
to  receive  and  give  a  discharge  for  the  monies  owing  on 
the  security  of  these  presents  :  Provided  also,  and  it  is 
hereby  agreed  and  declared,  that  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  any  of  them,  their  or  any  of  their  executors, 
administrators,  or  assigns,  shall  not  be  answerable  for 
any  involuntary  losses  which  may  happen  in  or  about  the 
exercise  or  execution  of  the  aforesaid  power  and  trusts  or 
any  of  them  (e).  And  the  said  A.  B.  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors, 
administrators,  and  assigns,  that  the  hereinbefore  recited 
indenture  of  lease  is  now  a  valid  and  subsisting  lease  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
demised,  and  is  in  nowise  void  or  voidable  ;  And  that  the 
rent  and  all  the  covenants  by  the  lessee  and  conditions  in 
and  bv  the  said  indenture  of  lease  reserved  and  contained, 
have  been  paid,  performed,  and  observed,  up  to  the  date 
of  these  presents ;  And  also,  that  he  the  said  A.  B.  now 
hath  power  to  demise  all  and  singular  the  said  premises 
hereinbefore  expressed  to  be  hereby  demised  unto  the 
said  C.  D.,  E.  F.,  and  G,  H,,  their  executors,  adminis- 
trators, and  assigns,  for  the  said  term  for  which  the 
same  are  hereinbefore  expressed  to  be  demised;  And 
ALSO,  that,  if  default  shall  be  made  in  payment  of  the 

said  sum  of  & ,  or  the  interest  for  the  same,  or  any 

part  thereof  respectively,  on  the  said day  of 

next,  it  shall  be  lawful  for  the  said  C.  D.,  E,  F.,  and 


(e)  The  omission  of  the  power  of  sale  in  a  mortgage  of  leaseholds 
by  demise,  with  reference  to  the  23  &  24  Vict.  c.  145,  s.  11,  may 
giye  rise  to  the  question  whether  the  assignment  of  the  mortgagee 
could  operate,  under  s.  15,  to  pass  to  the  purchaser  the  reversion 
left  in  the  mortgagor  (see  supra,  p.  865). 
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G.  H.,  their  executors,  administrators,  and  assigns,  to  Pbsgedint  XV. 
enter  into  and  upon  all  or  any  of  the  said  premises,     uo^xqIq^  of 
and  the  same  thenceforth  during  the  same  term  to  hold      lsasbholds 

and  enjoy,  and  to  receive  the  rents  and  profits  thereof,  . L- 

without  any  interruption  or  disturbance   by  the    said 
A.  B.,  his  executors,  administrators,  or  assigns,  or  any 
other  person;   And  that  free  and  discharged  from,  or  26.— free  from 
otherwise  by  the  said  A.  B.,  his  heirs,  executors  or  ad-  "»<^'"°***'*"<«"  '> 
ministrators,  sufficiently  indemnified  against,  all  estates, 
incumbrances,  claims,  and  demands  other  than  in  respect 
of  the  rent,  covenants,  and  conditions  of  the  said  lease ; 
And  further,  that  he  the  said  A.  B.,  his  executors  and  27.— for  farther 
administrators,  and  every  person  having  or  claiming  any  ■""*"** » 
estate,  right,  title,  or  interest  in  or  to  the  said  premises 
or  any  of  them,  will  at  all  times  during  the  said  term  for 
which  the  same  premises  are  hereinbefore  expressed  to 
be  hereby  demised  (at  the  cost  until  foreclosure  or  sale  of 
the  said  A.  B.,  his  executors  or  administrators,  and  after- 
wards of  the  person  or  persons  requiring  the  same),  exe- 
cnte  and  do  every  such  lawful  assurance  and  thing  for  the 
farther  or  more  perfectly  assuring  all  or  any  of  the  said 
premises  unto  the  said  C,  D.,  E.  F.,  and  G.  H.,  their 
executors,  administrators,  and  assigns,  for  the  then  residue 
of  the  same  term  as  by  them  shall  be  reasonably  re- 
quired;  And  also,  that  the  said  A.  B.,  his  executors,  28.— for  pay- 
administrators,  or  assigns  will,  so  long  as  any  money  shall  "^^*  of  rent  and 
remain  on  the  security  of  the  said  premises  hereinbefore  ooveuants. 
expressed  to  be  hereby  demised,  pay  the  said  yearly  rent 

of  £ by  the  said  indenture  of  lease  reserved,  and 

perform  and  observe  all  the  covenants  by  the  lessee  and 
conditions  in  the  same  indenture  contained,  and  keep  the 
said  C.  D.,  E.  F.,  and  G.  H.,  and  every  of  them,  their 
and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  indemnified  against  all  actions,  suits,  proceedings, 
costs,  damages,  claims,  and  demands  which  may  be  in- 
curred or  sustained  by  reason  of  the  non-payment  of  the 
said  rent  or  any  part  thereof,  or  the  breach,  non-perform- 
ance, or  non-observance,  of  the  said  covenants  and  con- 
ditions or  any  of  them.    In  witness  &c. 
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XVI. 

PKECKDBraXVI.  MORTGAGE  of  Freeholds  and,  Renewable  Lease- 

HOLDS ;  the  latter  being  vested  in  Trustees  for  ik 
Mortgagor,  and  being  mortgaged  by  Assignment  (a). 


XORTOAQS  OF 
rBSEHOLM 
AKD  BMBWABLK 
LBA8BB0[J>S. 

1.  Pariiet. 


2.  Eeoitalsof 
the  mortgagor's 
aeisin  in  fee  of 
the  freehold ; 


8. — lease  of  the 
leasehold ; 


4. — death  of  one 
of  the  trostees ; 


5. — agreement 
for  loan. 


THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of  ic. 
[mortgagor],  of  the  first  part ;  C.  D.,  of  &c.,  and  E.  F., 
of  &c.  \ trustees  for  mortgagor],  of  the  second  part;  and 
G.  H.,  of  &c.  [mortga^iee],  of  the  third  part :  WHEREAS 
the  said  A.  B.  is  seised  of  and  entitled  to  the  capital  mes- 
suage or  mansion-house,  pieces  or  parcels  of  land,  and 
other  hereditaments  hereinafter  expressed  to  be  hereby 
granted  for  an  estate  of  inheritance  in  fee  simple  in  pos- 
session ;  And  whereas,  by  an  indenture  of  lease,  dated 

the day  of and  expressed  to  be  made  between 

[parties],  All  that  &c.  [Recital  in  the  common  form, 
supra,  p.  971  (hut  showing  by  whom  the  premises  icere 
demised),  of  a  lease  for  years  to  the  parties  of  the  second 
part,  and  J.  K.] ;  And  by  the  said  indenture  now  in 
recital  the  said  [lessors']  covenanted  that  &c,  [Covemnt 
for  perpetual  renewal  on  certain  terms  to  be  set  out  fuUy] ; 
And  whereas  the  said  I.  K.  has  died  since  the  date  of 
the  hereinbefore  recited  indenture ;  And  whereas  the 
said  C.  D.,  E,  F.,  and  I.  K.  were,  and  the  said  C.  D.  and 
E.  F.  are,  trustees  for  the  said  A.  B.  of  the  said  pre- 
mises comprised  in  the  hereinbefore  recited  indenture; 
And  whereas  the  said  G.  H.  hath  agreed  to  lend  to  the 

said  A.  B.  the  sum  of  £ ,  upon  having  the  repayment 

of  the  same  with  interest,  at  the  rate  of  ■         per  cent, 
per  annum,   secured  in  manner  hereinafter  appearing: 


(a)  See  references  in  notes  (a)  and  {h)  to  Precedent  XY.,  sapra. 
The  liabilities  of  the  lessee  under  a  rene^wable  lease  are  not  gene- 
rally very  onerous,  so  that  such  leases  may  usually  be  mortgaged 
by  assignment. 
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NOW  THIS  INDENTUEE  WITNESSETH,  that,  iii  Peicedekt  xvi. 
pursuance  of  the  said  agreement,  and  in  consideration  of     j^qj^^^^  of 

the  sum  of  £ ,  upon  the  execution  of  these  presents       fhbeholds 

to  the  said  A.  B.  paid  by  the  said  G.  H.  (the  receipt  of     leaskhoTds. 

which  sum  of  £ the  said  A.  B.  doth  hereby  acknow-  g.  Witnefseth— 

ledge).  He  the  said  A.  B.  doth  hereby  for  himself,  his  Covenant  for 
heirs,  executors,  and  administrators,  covenant  with  the  mortgage*^ 
said  G,  H.,  his  executors  and  administrators  [for  pay-  money. 
ment  of  mortgage  money,  supra,  p.  857].    AND  THIS  7.  Witnesseth-— 
INDENTURE   ALSO  WITNESSETH,  that,  in  pur-  f3dll!'*''^ 
suance  of  the  said  agreement,  and  for  the  consideration 
aforesaid,  the  said  A.  B.  doth  hereby  grant  unto  the  said 
G.  H.,  his  heirs  and  assigns,  All  that  &c.  [Freehold 
parcels — aiid  General  tvords,  see  p.  860,  supra] :  To  have  8.  Habendum. 
AXD   TO   HOLD   the   Said  papital  messuage  or  mansion- 
house,    parcels  of   lands    and    hereditaments^    and    all 
other  the  premises  hereinbefore  expressed  to  be  hereby 
granted.  Unto   the   said   G.  H.,  his  heirs  and  assigns, 
To  the  use  of  the  said  G.  H.,  his  heirs  and  assigns, 
for  ever,  subject  to   the    proviso   for  redemption  here- 
inafter contained.   AND  THIS  INDENTURE  ALSO  9.  Witoesseth- 
WITNESSETH,  that,  for  the  consideration  aforesaid,  the  le^^We. 
said  C.  D.  and  E.  F.,  by  the  direction  of  the  said  A.  B.,  do 
and  each  of  them  doth  hereby  assign,  and  the  said  A.  B. 
doth  hereby  assign  and  confirm  unto  the  said  G.  H.,  his 
executors,  administrators,  and  assigns.  The  said  parcel  of 
groimd  and  hereditaments,  and  all  other  the  premises  com- 
prised in  and  expressed  to  be  demised  by  the  hereinbefore 
recited  indenture  of  lease,  with  their  appurtenances  ;  And  10.  Habendum. 
ALL  the   estate    &c.  To  have   and   to  hold    the   said 
parcel  of  ground   and   all  other   the   premises   herein- 
before expressed  to  be  hereby  assigned.  Unto   the  said 
G.  H.,  his  executors,  administrators,  and  assigns,  hence- 
forth for  the  residue  now  to  come  of  the  said  term  of 

years,  subject  to  the  proviso  for  redemption  hereinafter 
contained :    Provided  always,  and  it  is  hereby  agreed  ii.  Proviso  for 
and  declared,  that,  if  the  said  A.  B.,  his  heirs,  executors,  ^^«°»P^o^ 
administrators,  or  assigns  shall,  on  the  said  ■         day  of 

next,  pay  to  the  said  G.  H.,  his  executors,  adminis- 

vol.  II.  3  » 
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PrioedbhtXYI.  trators,  or  assigns,  the  sum  of  £• 


xoRTaAas  Of 

VREBHOLDS 
ARD  RKHRWABLB 
LRA8SH0LDS. 


12.  CoTenanis 

— that  mort- 
gagor will 
procure  re- 
newed  leases, 


13.  — and  sub- 
jccl  tbem  to  the 
mortgage. 


14.  — andthati 


— ,  with  interest  for 

the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum,  then  the  said  G.  H.,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  shall  at  any 
time  thereafter,  upon  the  request  and  at  the  cost  of  the 
said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 
reconvey  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  to  the  use  of  the  said  A,  B.,  his  heirs  and 
assigns,  or  as  he  or  they  shall  du'ect,  and  re-assign  the 
said  premises  hereinbefore  expressed  to  be  hereby  assigned 
imto  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  or  as  he  or  they  shaU  direct,  for  the  then  resi- 
due of  the  said  term  of years.     [Covenant  for  pay- 

vicnt  of  interest,  supra,  p.  -861].  And  the  said  A.  B. 
doth  hereby  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant  with  the  said  G.  H.,  his 
executors,  administrators,  and  assigns,  that  he  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  will  from 
time  to  time,  so  long  as  any  money  remains  on  the 
security  of  these  presents,  at  his  or  their  own  cost, 
procure  the  present  lease,  and  any  renewed  lease  or 
leases  w^hich  may  hereafter  be  obtained  of  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  assigned,  to 

be  renewed  for  a  further  term  of years,  pursuant  to 

the  said  covenant  for  renewal  contained  in  the  herein- 
before recited  indenture,  or  to  be  contained  in  any  fature 
lease  of  the  same  premises  (the  said  G.  H.,  his  executors, 
administrators,  or  assigns  doing  or  joining  in  all  such 
reasonable  acts  as  may  be  necessary  or  expedient  for  the 
procuring  of  such  renewal  or  renewals) ;  And  also,  that 
he  tlie  said  A.  B.,  his  executors,  administrators,  or 
assigns  will,  upon  every  such  renewal,  efTectually  assign 
the  hereditaments  comprised  in  the  renewed  lease  unto 
the  said  G.  H.,  his  executors,  administratoi's,  and 
assigns,  or  as  he  or  they  shall  direct,  for  all  such  term 
of  years  as  shall  be  granted  by  such  renew^ed  lease,  but 
subject  to  such  equity  of  redemption  as  may  be  then  sub- 
sisting in  the  same  premises  by  virtue  of  these  presents ; 
And  that,  if  the  said  A.  B.,  liis  execUtors>  administrators, 
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or  assigns,  shall  neglect  or  refase  to  renew  any  such  lease,  Precxdbht  XVI. 
and  to  pay  the  fines,  fees,  and  other  expenses  incident  to     hoetgaqb  of 
and  payable  upon  the  renewal  thereof,  then,  and  as  often       frkkholds    , 
as  it  shall  so  happen,  it  shall  be  lawful  for  the  said  G.  H.,     lbasbholds. 
his  executors,  administrators,  or  assigns  to  effect  such  on  neglect  by 
renewal  in  his  or  their  own  name  or  names  or  otherwise,  mort^igor, 
and  in  that  case  every  such  new  lease,  and  the  premises  ren^Twid  hold 
thereby  to  be  demised,  shall  remain  and  be  a  security  to  J"  •  ■ecurity 
the  said  G.  H.,  his  executors,  administrators,  and  assigns,  debt  and  costs 
as  well  for  the  payment  of  all  monies  paid  by  him,  them,  o^^enewaL 
or  any  of  them,  for  the  fines,  fees,  and  expenses  of  such 
renewal,  with  interest  for  the  same,  at  the  rate  aforesaid, 
from  the  time  of  his  or  their  paying  the  same  respectively, 

as  for  the  payment  of  the  said  princij^al  sum  of  £ 

and  the  interest  thereon,  or  such  part  thereof  respectively 
as  shall  then  remain  on  the  security  of  these  presents  (6). 
[Power  of  sale  {see  supra,  pp.  861  et  seq.),  the  property  15.  p^wer  of 
vchkh  is  the  subject  of  the  power  heing  referred  to  as  "  the  ^^ 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
and  assigned  respectively,  or  which  may  be  comprised  in 
any  such  renewed  lease  as  aforesaid ;  and  as  to  the  said 
leasehold  premises,  with  the  benefit  of  the  covenant  for 
renewal  contained  in  the  present  or  then  subsisting  lease 
thereof  as  the  case  may  be,  or  any  pai't  or  pails  of  the 
same  premises  respectively" — Heirs  of  moi*tgagees  to  con- 
cur in  conveyances  "  upon  any  sale  of  freehold  heredita- 
ments imder  the  power  of  sale  hereinbefore  contained 
ic." — Poiver  iiot  to  he  exercised  till  certain  events  happen, 
icith  usual  protection  to  j^urchasers — Mortgagee's  receipt  to 
he  a  discharge  for  the  jyurchase  money — Tmst  of  purchase 
money y  the  ultimate  trust  being  to  ^ay^the  surplus  (if 
any)  of  the  monies  which  shall  arise  from  such  sale  unto 
the  said  A.  B.,  his  executors,  acbninistrators,  or  assigns, 


(6)  As  to  the  insertion  in  mortgages  of  renewable  leaseholds  of  a 
covenant  by  the  mortgagor  to  iBnew,  and  as  to  the  effect  of  pro- 
visions for  this  purpose,  see  supra,  pp.  610,  611 ;  and  as  to  the 
proper  place  of  such  provisions,  see  supra,  p.  662. 

3s  2 
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Faecsdbht  XVI.  as  personal  estate"  (c) — Power  of  sale  may  he  exercised  by 

KORTOAOB  OF     ^'^^  persou  eutitUd  to  give  a  receipt  for  the  mortgage  money 

FBUH0LD8      — Mortgogcc  not  to  he  liable  for  involuntary  losses].    And 

LiASEHOLDs.      EACH  OF  THEM  the  Said  C.  D.  and  E.  F.,  so  far  as  relates 

16.  Covenantby   *^  ^  ^^'^^  *^*^  alone,  dotli  hereby  for  himself,  his  heirs, 
trasteeB  aguDst    executors,  and  administrators,   covenant  with  the  said 

G.  H.,  his  executors,  administrators,  and  assigns^  that 
they  the  said  C.  D.  and  E.  F.  respectively  have  not  done, 
or  knowingly  suffered,  or  been  party  or  privy  to  any- 
thing whereby  the  said  premises  hereinbefore  expressed 
to  be  hereby  assigned,  or  any  part  thereof,  are,  is,  or  may 
be  impeached,  affected,  or  incmnbered  in  title,  estate,  or 
otherwise  howsoever,  or  whereby  the  said  C,  D.  and 
E.  F.  respectively  are  in  an3rwise  hindered  from  assigning 
the  same  premises  or  any  part  thereof  in  manner  afore- 

17.  CovenaaU  said.  And  THE  SAID  A.  B.  doth  hereby  for  himself,  his 
good;  heirs,  executors,  and  administrators,  covenant  with  the 

said  G.  H.,  his  heirs,  executors,  administrators,  and 
assigns,  that  the  hereinbefore  recited  indenture  is  now  a 
valid  subsisting  lease  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned,  and  is  in  nowise  void  or 

18.  —that rent    voidable:    And  that  the  rent  and  all  the  covenants  by 

aod  covenants  ,      ,  ,  .  .  .  .  j 

have  been  paid  the  lessee  and  conditions  in  and  by  the  said  lease  reserved 
and  perfomed;  ^^^j  contained,  have  been  paid,  performed,  and  observed, 
i&.  —for  right  up  to  the  date  of  these  presents;  And  that  he  the  said 
freehold!    ^       ^*  ^'  ^^^^  hath  power  to  gi*ant  all  the  said  premises 

hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 

20.  and  to  assign  the  Said  G.  H.,  liis  heirs  and  assigns  ;  And  that  he  the 

the  leaaeholds ;      ^^^  ^    -g    ^^  ^j^^  ^^^  ^    jy    ^^  -g    y^  ^^^  j^^^^  ^^^^ 

to  assign  all  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned  unto  the  said  G.  H.,  his  executors, 

21.  —for  qaiet  administrators,  and  assigns  for  the  term  aforesaid ;  And 
enjoyment  by       ^lso,  that,  if  default  shall  be  made  in  pa\Tnent  of  the  said 

mortgagee  after  '  ^  *^ 

default ; 


(c)  The  particular  terms  of  the  ultimate  tnust  depend  on  ihe  cir- 
cumstance that  the  property  mortgaged  is  partly  real  and  partly 
personal  estate.  See  supra,  p.  630,  and  reference  in  note  (9) 
thereto. 
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snm  of  £ ,  or  the  interest  for  the  same,  or  any  part  PrkckdkhiXVI. 

thereof  respectively,  on  the  said  —  daj'  of next,  mortoIgr  o» 

it  shall  be  lawful  for  the  said  G.  H.,  his  heirs,  executors,  frekholds 

administrators,  and   assigns  respectively,  to  enter  into  leasbholds. 


and  upon  all  or  any  of  the  said  premises,  and  the  same 
thenceforth  to  hold  and  enjoy,  and  to  receive  the  rents 
and  profits  thereof,  without  any  intemiption  or  dis- 
turbance by  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  other  person ;  And  that  free  22.  —free  from 
and  discharged  from,  or  otherwise  by  the  said  A,  B.,  his  '°^"™  »■»"<»»> 
heirs,  executors,  or  administrators  sufficiently  indemnified 
against,  all  estates,  incumbrances,  claims,  and  demands 
other  than  in  respect  of  the  rent,  covenants,  and  con- 
ditions of  the  said  lease  ;  And  further,  that  he  the  said  23.— for  further 

A-r»  J  r       •  1   •     •  1   A       SMurance ; 

.  J3.,  and  every  person  havmg  or  claiming  any  estate, 

right,  title,  or  interest  in  or  to  the  said  premises  herein- 
before expressed  to  be  hereby  granted  and  assigned 
respectively  or  any  of  them,  will  at  all  times  (at  the  cost 
imtil  foreclosure  or  sale  of  the  said  .A.  B.,  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  per- 
son or  persons  requiring  the  same,)  execute  and  do  every 
such  assurance  and  thing  for  the  further  or  more  perfectly 
assuring  aU  or  any  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  use  of  the  said 
6.  H.,  his  heirs  and  assigns,  and  for  assuring  all  or  any 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned,  imto  the  said  G.  H.,  his  executors,  adminis- 
trators and  assigns,  for  the  then  residue  of  the  term 
subsisting  therein  by  virtue  of  the  hereinbefore  recited 
indenture,  or  of  any  such  renewed  lease  as  aforesaid,  as  by 
him  or  them  shall  be  reasonably  required ;  And  also,  24.  —for  pay- 
that  he  the  said  A.  B.,  his  executors,  or  administrators,  ^e^*  of  rent  and 

'   performance  of 

vcill,  so  long  as  any  money  shall  remain  on  the  security  covenants,  and 
of  the  said  premises  hereinbefore  expressed  to  be  hereby  morSagee  in 
assigned,  pay  the  rent,  and  perform,  and  observe  all  the  respect  thereof. 
covenants  by  the  lessee  and  conditions  in  the  hereinbefore 
recited  lease   or  any  such  renewed  lease   as  aforesaid 
respectively  reserved  and  contained,  and  keep  the  said 
6.  H.,  his  heirs,  executors,  administrators,  and  assigns 
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Pb»»»e]it  xvl  indemnified  against  aU  actions,  suits,  proceedings,  costs, 

damages,  claims,  and  demands  which  may  be  incurred  or 
sustained  by  reason  of  the  non-payment  of  the  said  rent 
or  any  part  thereof,  or  the  breach,  non-performance,  or 
non-observance  of  the  said  covenants  and  conditions  or 
any  of  them,    Ix  witness  &c.  (d). 
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MORTGAGE  by  Executors  and  Devisees  in  Tbust/ot 
Payment  of  Debts  of  Freeholds  and  Leaseholds,  to 
secure  Mortgage  Debts  oiving  by  the  Testator  Md 

TRANSFERRED     tO     the    MORTGAGEES^    and    FuBTHER 

Advances  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B„  of  4c., 
and  C.  D,,  of  &c.  [mortgagors],  executors  and  deviBees 


1.  Parties. 


Power  of 
executor  oyer 
the  aaaets. 


{d )  The  ad  valorem  stamp  on  the  mortgage  should  be  goffideiit 
to  cover  the  amount  of  the  loan,  with  the  addition  of  any  proliftUe 
amount  of  advances  for  renewal,  as  the  lease  not  being  renewable 
upon  the  dropping  of  a  life  an  estate  or  iuterest  for  which  is  tnns- 
ferred  by  the  mortgage  deed,  does  not  come  within  the  descriptiim 
of  those  as  to  which  advances  for  renewal  are  exempted  from  ad 
valorem  duty.     See  supra,  pp.  609,  806. 

(a)  Executors  can  sell  or  pledge  the  personal  estate  of  their 
testator,  including  his  leaseholds  for  years,  and  also  his  leas^lds 
for  lives,  if  so  circumstanced  as  to  form  assets  in  the  hands  of  the 
executor  (see  1  Vict.  c.  26,  s.  3} ;  and  a  purchaser  or  mortgagee  is, 
in  general,  not  bound  to  make  inquiries  oonoeming  the  intended 
application  of  the  money,  but  may  assume  that  it  is  raised  for  &ose 
purposes  for  which  the  law  gives  an  executor  the  power  of  selling  or 
mortgaging.  The  receipt  of  the  executor  is  a  sufficient  discfaaige 
for  the  money ;  so  that,  though  it  be  misapplied,  the  assets  cannot 
be  followed  to  the  prejudice  of  the  purchaser  or  mortgagee,  bat 
the  remedy  will  be  against  the  defaulting  executor  peorsonally.  1%e 
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in  trust  for  payment  of  debts  of  and  under  the  last 
will  and  testament  (dated  the  day  of ,  and 
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power  of  an  ezecator  extends  to  any  part  of  the  assets  which  may 
haye  been  specifically  bequeathed,  bo  as  to  enable  him,  for  example, 
to  dispose  of  a  term  without  the  concurrence,  and  even  against  the 
will  of  the  specific  legatee;  though,  if  the  executor  had  assented,  it 
would  appear  that,  at  aU  eyents  at  law,  the  property  would  vest  in 
the  legatee,  and  could  not  be  devested  by  the  subsequent  disposition 
of  the  executor.  These  rules  of  law  in  general  protect  persons  deal- 
ing with  an  executor  for  the  assets ;  but  as  they  are  founded  on  the 
necessity  of  giving  facilities  for  raising  money  for  the  purpose  of 
administration,  they  do  not  apply  where  the  circumstances  are  such 
as  to  show  that  the  person  paying  the  money  knew  that  it  was  not  to 
be  applied  conformably  to  the  duty  of  the  executor — as,  for  example, 
when  it  appears  that  the  money  is  about  to  be  applied  in  discharge 
of  the  executor's  personal  debt  or  otherwise  for  his  private  pur- 
poses. In  that  case,  the  person  advancing  the  money  is  accessory 
to  a  breach  of  trust,  and  the  assets  may  be  followed  in  his  hands  at 
the  suit  of  a  creditor,  or  of  a  specific,  {Pecuniary,  or  residuary 
legatee.  See  M'Leod  v.  Drummond  (17  Ves.  152),  in  which  the 
principles  applicable  to  this  subject  and  the  prior  cases  are  ela- 
borately discussed:  notes  to  EUioU  v.  Merryman,  1  Lead.  Ca.  in 
Eq.,  3rd  ed.,  pp.  72  et  seq.  The  powers  of  an  administrator  to  sell 
or  mortgage  the  assets  which  ho  administers  are  the  same  as  those 
of  an  executor.  As  to  the  power  of  executors  imder  a  Scotch  will  over 
'B^ngliwh  assets,  see  Hood  v.  Lord  Barrington^  Weekly  N.  1868,  179. 

The  real  estate  of  a  deceased  person  not  charged  by  him  with 
the  payment  of  his  debts  can  only  be  reached  for  the  benefit  of 
his  general  creditors  through  the  mediiun  of  a  suit  in  Chancery,  in 
which  it  may  be  administered  under  the  jurisdiction  given  by  3  & 
4  WiU.  4,  c.  104.  The  want  of  a  general  power  of  dealing  wi^  the 
real  estate  of  a  deceased  person  for  purposes  of  administration, 
without  having  recourse  to  a  suit,  is  an  inconvenience  for  which 
tiie  sn^^ested  remedy  is  to  vest  in  a  real  representative  the  powers 
oyer  and  functions  in  relation  to  real  estate,  which  in  relation  to 
personal  estate  are  given  by  the  law  to  the  personal  represen- 
tatiye. 

When  there  is  a  trust  for  the  payment  of  debts  or  legacies,  the 
persons  by  whom  and  the  mode  in  which  the  trust  is  to  be  per- 
formed must,  of  course,  depend  mainly  upon  the  terms  of  the  trust. 
There  are,,  however,  some  leading  principles  applicable  to  this 
subject.  It  has  been  supposed,  on  the  authority  of  MUU  v.  Banksy 
d  P.  Wms.  1,  df  that  a  power  to  seU  implies  a  power  to  mortgage, 
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proved  in  the  Prerogative  Court  of  Canterbury  on  the  — - 
day  of )  of  E.  F.  of  &c„  of  the  one  part,  and  G.  H. 


Power  of  tmstees 
to  give  receipts. 


a  mortgage  being  a  conditional  sale ;  but  it  seems,  that,  genetally 
speaking,  a  direction  or  power  to  sell  ont  and  out  witii  an  ohject 
beyond  the  raising  of  a  particular  charge  does  not  anthoiise  a 
mortgage ;  but  where  the  object  is  to  raise  a  particular  charge,  and 
no  other  purpose  is  to  be  answered  by  the  conversion  of  the  estate, 
a  mortgage  may  be  a  proper  execution  of  the  trust  {StrougkiU  v. 
Anstey,  1  De  G.  M.  &  G.  645 ;  Haldenhy  v.  Spoffwth,  1  Beav.  390, 
895 ;  Page  v.    Cooper,  16  Beav.   396 ;    Devaynes  v.  Eobinm,  24 
Beav.  86) ;  and  if  the  exigencies  of  the  estate  should  require  the 
immediate  raising  of  money,  the  case  anight  be  taken  out  of  the 
general  rule,  and  a  mortgage  be  justified  as  a  temporary  measure 
until  a  sale  could  be  effected  (see  24  Beav.  92).    A  trust  to  raise 
debts  or  legacies  out  of  rents  and  profits  will  usually  authorise  a 
sale  or  mortgage  of  the  land  itself,  though  it  will  be  otherwise  if  it 
can  be  inferred  that  annual  rents  and  profits  are  meant :  see  2  Jann. 
on  Wills,  3rd  ed.,  pp.  576  et  seq.,  where  the  cases  are  collected. 
If  the  trust  authorises  the  raising  of  money  by  mortgage  only,  and 
not  by  sale,  it  is  doubtful  whether  a  power  of  sale  could  be  con- 
ferred on  the  mortgagee ;  but  if  the  trustee  have  power  to  sell  as 
well  as  to  mortgage,  it  seems  that  the  insertion  of  a  power  of  sale 
in  the  -mortgage  woidd  be  authorised  (see  supra,  pp.  631  et  seq). 
It  is  conceived  that  a  power  of  sale,  though  not  expressly  given,  would 
be  conferred  by  23  &  24  Vict.  c.  145,  s.  11  (supra,  p.  868),  provided 
the  trustees  might  have. conferred  it,  but  not  otherwise,  haying  re- 
gard to  section  33,  enacting  that  estates  or  rights  shall  not  be  dealt 
with  or  affected  under  the  statutory  powers,  except  to  the  extent  to 
which  they  might  have  been  dealt  with  or  affected  under  an  express 
power  in  the  instrument.  The  question  whether  there  is  a  subsisting 
power  of  sale  or  mortgage,  is,  of  course,  distinct  £rom  the  question 
whether  the  donee  of  the  power  can  give  effectuad  discharges  for  the 
money  raised,  so  as  to  exonerate  the  purchaser  or  mortgagee  from 
seeing  to  its  application ;  but  such  a  power  to  give  receipts  now 
exists  in  all  cases  of  sales  or  mortgages  by  trustees  or  other  per- 
sons to  whom  the  money  is  payable  upon  any  trust  express  or 
implied.     See  22  &  23  Vict.  c.  35,  s.  23,  and  23  &  24  Vict.  c.  145, 
s.  29;  the  former  of  which  would  appear  to  be  retrospective  (see 
Bennett  v.  Lytton,  2  J.  &  H.  158 ;  Dodaon  v.  Sammdl^  1  Dr.  &  Sm. 
575) ;  but  not  the  latter  (see  s.  34).    Even  before  the  enactments  just 
referred  to,  if  the  trust  or  power  to  sell  or  mortgage  was  for  payment 
of  debts  generally,  or  for  purposes  including  the  payment  of  debts 
generally  (as  distinguished  from  legacies  or  specified  sums  or  debts 
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of  &c.  [mortgagee] ,  of  the  other  part,  WITNESSETH,       PnBoitDBNT 
that,  IN  coNsiDEBATiON  of  the  several  sums  of  money,  the         ^^^^ 

_^____ : KOKTOAOB  BI 

only),  the  trustee  or  donee  of  the  power  was  enaDled  to  give  effectual     akd  bktisbss 
discharges  for  the  money  raised,  the  foundation  of  the  rule  being      in  trust  or 
the  general  and  unlimited  nature  of  the  trust.    See  Stroughill  v.        '"Jbd^'** 
Anttey,  1  De  G.  M.  &  G.  635,  647—654,  in  which  the  cases  are      ibasbholds. 

reviewed  and  commented  upon  by  Lord  8t,  Leonards;   notes  to  r~^;7[ ^  ' 

EUM  V.  Merryman,  1   Lead.  Ca.  Eq.,  3rd  ed.,  pp.  58  et  seq. ;    g  p     'd     f 
Dart,  y.  &  P.,  3rd  ed.,  p.  384  et  seq.    And  as  in  such  cases  the  in-     ' 
strument  creating  the  trust  was  construed  as  if  the  testator  had 
declared  his  intention  to  intrust  the  trustees  with  the  receipt  and 
application  of  the  money  (in  fact,  as  if  it  contained  an  express 
danse  reiidering  the  receiptfii  of  the  trustees  effectual  discharges), 
the  power  of  giying  receipts  did  not  depend  upon  the  actual 
existence  of  debts,  and  it  was  immaterial  that  the  purchaser  or 
mortgagee  had  actual  notice  that  there  were  no  debts  (provided 
there  were  any  other  subsisting  charge  for  which  the  money  was 
authorised  to  be  raised),  for  so  long  as  the  power  of  sale  or  mort- 
gage remained  for  any  purpose,  it  carried  with  it  the  power  to  giye 
receipts  (see  1  De  G.  M.  &  G.  652—3;  1  Lead.  Ca.  Eq.  61—4; 
Dart,  390).    Even  if  the  payment  of  debts  be  the  only  purpose  for  Whether 
which  the  money  is  authorised  to  be  raised,  it  seems  that  the  pur-  exiatenoe  of 
chaser  or  mortgagee  would  not,  in  general,  be  bound,  or  even  inqaii^^futo 
entitled,  to  require  proof  that  there  are  debts-  unsatisfied,  nor  be 
affected  by  the  ieuct  that  the  sale  is  a  breach  of  trust,  unless  he  has 
notice  of  it  (see  Forbes  v.  Peacock,  1  Ph.  717 ;  Mather  v.  Norton^  16 
Jut.  309,  21  L.  J.  Ch.  15 ;  Sahin  v.  Heajpe,  27  Beav.  553 ;  Dart, 
390,  note  (y) ).    A  distinction,  however,  has  been  drawn  between  a 
trust  or  power  to  raise  money  for  the  payment  of  debts,  or  so 
much  money  as  the  personal  estate  may  be  deficient  for  that  pur- 
pose, in  either  of  which  cases  the  existence  or  amount  of  the  debts 
or  personal  estate  need  not  in  general  be  inquired  into ;  and  a 
power  to  raise  money  by  sale  ^r  mortgage  of  the  real  estate  in  case 
the  personal  estate  should  ue  insufficient,  in  which  case  it  seems 
that  the  power  does  not  arise  unless  there  is  a  deficiency,  and  it  is, 
therefore,  incumbent  on  the  purchaser  or  mortgagee  to  ascertain 
that  the  real  estate  is  wanted  {Dike  v.  Ricks,  Cro.   Car.   335; 
Butler's  note  to  Co.  Litt.  290  b,  s.  xiv.  4 ;  Sug.  V.  &  P.  14th  ed., 
p.  662).    But  where  there  was  merely  a  charge  of  debts  on  the  real  \ 
estate  in  case  the  personal  estate  should  be  insufficient,  it  was  con- 
sidered that  the  latter  words  meant  no  more  than  would  have  been 
implied  by  a  simple  charge  without  them,  and  that  the  power  of  sale 
arising  by  implication  £rom  the  charge  (see  infra)  was,  therefore, 
not  conditional  {Greetham  v.  Coltony  34  Beav.  615,  621).    Finally, 
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amounts  whereof  are  specified  in  the  first  column  of  the 
first  schedule  hereunder  written,  being  respectively  owing 


MOBTOAGB   BT 

■XICUT0B8 

AID  DIYISBBf 

DT  TBD8T  Of 

FJUSEHOLDB 

AMD 
LBASmOLDe. 


WhatexpreMions 
enable  executor 
toeell. 


Words  ebargiog 
real  estate  with 
debtB. 


it  may  be  observed,  that  the  principles  upon  which  purchaserB  or 
mortgagees  are  protected  from  responsibility  for  the  applicatioii  of 
the  money  raised,  and  from  inquiry,  cannot  of  course  be  made  ami- 
able for  the  protection  of  a  purchaser  or  mortgagee,  who,  in  effect, 
makes  himself  a  party  to  a  breach  of  trust,  as  where  he  has  ezpre» 
notice  that  all  the  purposes  for  which  the  sale  or  mortgage  waa 
directed  or  authorised  are  satisfied,  or  where  the  dzcamstanceB  eihow 
that  the  money  is  not  raised  in  the  due  execution  of  the  tnist,  bat 
for  the  private  purposes  of  the  trustee  (1  Lead.  Ca.  Eq.  69,70; 
Dart,  390 ;  Burt  v.  Trueman,  6  Jur.  N.  8.  721,  29  L.  J.  C.  902); 
and  that  '*  people  who  deal  with  trustees  raising  money  at  a  con- 
siderable distance  of  time,  and  without  an  apparent  reason  for  so 
doing,  must  be  considered  as  under  some  obligation  to  inquire  and 
look  fairly  at  what  they  are  about : "  Per  Lord  St,  LeomrdSy  1  De 
G.  M.  &  G.  654 ;  and  see  per  Sir  J,  Rmnilly  in  Devaynes  v.  Bcinn- 
$(m,  24  Beav.  93;  Fierce  v.  Scott,  1  Y.  &  C,  Ex.  Oa.,  257. 

It  appears  to  be  settled  that  a  direction  or  power  in  a  will  to  sell 
or  mortgage  the  real  estate,  without  naming  a  donee,  will,  if  tiie 
fund  be  distributable  by  the  executor,  as  when  it  is  to  be  applied 
in  payment  of  debts  or  legacies,  or  it  is  to  form  a  mixed  fond 
with  the  personalty,  and  if  a  contrary  intention  do  not  appear,  be 
exercisable  by  the  executor,  although  there  be  no  devise  to  him ;  and 
the  power  will  devolve  on  any  person  who  may  succeed  to  the  execu- 
tor in  the  chain  of  representation :  see  Sugd.  Fow.,  8th  ed.,  pp.  11>^ 
et  seq.,  where  the  cases  are  collected;  but  it  seems  doubtfiilwhe&er 
the  executor  can  convey  the  legal  estate :  see  id.  117  ;  Dart,  400. 

The  legal  operation  of  a  will  creating  merely  a  charge  of  debts 
upon  land,  where  no  machinery  is  provided  for   giving  effoct 
to  the  charge,  had  become  involved  in  much  doubt  and  per- 
plexity by  the  decisions  in  Robinson  v.  Lowater,  17  Seav.  592; 
Wrigley  v.  Syhes,  21  Beav.  337,  and  other  cases,  which  led  to  the 
passing  of  22  &  23  Vict.  c.  35,  ss.   14—18  (Lord  St.  Leonaids' 
Act) :  see  p.  299,  note,  supra.    Such  a  charge  may  either  be  created 
by  express  words — as  where  a  testator  charges  his  debts  upon  his 
lands,  or  orders  them  to  be  paid  out  of  his  real  estate,  or  may  arise 
by  implication,  from  a  mere  direction  on  the  part  of  the  testator 
that  his  debts  shall  be  paid;  in  which  case  (witb  an  ingenuity  of 
construction  derived,  no  doubt,  from  the  time  when  real  estate, 
not  charged  with  the  payment  of  debts,  was  beyond  the  reach  of 
simple  contract  creditors,  and  when  the  Courts  were  astute  to 
restrict,  as  far  as  they  could,  this  evasion  of  the  duties  of  property) 
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by  the  estate  of  the  said  E.  F.  on  the  several  mortgages 
respectively  made  by  the  several  indentures,  the   dates 


it  was  inferred  that  something  more  must  have  been  intended  than 
the  payment  of  the  debts  out  of  the  personal  estate,  for  which  the  law 
would  of  itself  have  provided ;  and  hence,  that  the  testator  intended 
a  charge  of  the  debts  upon  the  real  estate ;  see  the  cases  as  to  im- 
plying  such  a  charge,  collected  in  2  Jarm.  Wills,  3rd  edit.,  pp. 
555  et  seq.  A  direction  to  executors  to  pay  debts  will  not  amount 
to  a  charge  on  the  real  estate,  as  it  will  be  presumed  that  payment 
is  to  be  made  out  of  the  assets  (2  Jarm.  Wills,  pp.  564  et  seq.) ; 
but  this  exception  is  itself  liable  to  a  further  exception,  where  the 
executor  is  also  devisee  of  real  estate,  in  which  case  a  direction  to 
the  executor  to  pay  debts  will  cast  them  upon  the  realty  so  devised 
(Id.,  pp.  566  et  seq.),  though  a  direction  to  the  executors  to  pay  debts, 
and  a  devise  to  one  of  the  executors,  will  not  amount  to  a  charge  of 
the  debts'  (Id.  p.  569).  There  appears  to  be  no  substantial  dis- 
tmction  between  debts  and  legacies  as  regards  the  expressions 
which  will  operate  to  charge  them  on  the  real  estate  (Id.,  p.  571  et 
seq. ;  and  see  Peacock  v.  Feacocky  11  Jur.  N.  S.  280,  34  L.  J.  C. 
315].  As  to  what  constitutes  a  trust  for  payment  of  debts  as  dis- 
tmgmshed  from  a  mere  charge,  and  as  to  the  importance  of  the 
distinction  in  the  administration  of  assets,  see  Joshua  Williams  on 
Baal  Assets,  pp.  43  et  seq.,  83. 

The  mode  of  giving  effect  to  a  charge  of  debts  or  legacies  wiU  in 
fatoie  in  most  cases  depend  on  22  &  23  Yict.  c.  35,  above  referred 
to,  by  which  (s.  14),  if  the  testator  *'  shall  have  devised  the  estate  so 
charged  to  any  trustee  or  trustees  for  the  whole  of  his  estate  or 
interest  therein,**  and  does  not  make  express  provision  for  raising 
the  charge,  power  is  given  to  the  devisees  in  trust,  or  (s.  15) 
to  the  persons  in  whom  the  estate  shall  become  vested  by  sur- 
Tivorship,  descent,  or  devise,  or  to  any  new  trustees  appointed 
under  a  power  or  by  the  Court,  to  raise  the  money  by  sale  or 
mortgage,  and  (s.  16),  if  the  testator  *'  shall  not  have  devised  the 
hereditaments  charged  in  such  terms  as  that  his  whole  estate  or 
interest  therein  shall  become  vested  in  any  trustee  or  trustees," 
the  power  of  sale  or  mortgage  is  vested  in  the  executors,  or  any 
persons  succeeding  to  the  executorship,  and  the  donee  is  em- 
powered to  convey  the  legal  estate  if  the  same  was  vested  in  the 
testator;  by  s.  17  purchasers  and  mortgagees  are  not  to  be  bound 
to  inquire  whether  the  powers  have  been  duly  exercised :  but  the 
Act  (s.  18)  does  not  apply  to  wills  which  came  into  operation  before 
the  13th  August,  1859,  and  moreover  it  is  not  to  extend  to  a 
deviae  (whether  before  or  since  that  date)  to  any  person  or  persons '  *  in 
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fee  or  in  tail  or  for  the  testator's  whole  estate  and  interest  chaiged 
with  debts  or  legacies,"  nor  to  a£Fect  the  power  of  snch  derisees 
to  sell  or  mort^iage  as  they  might  by  law  have  done  before  tk 
Act. 

The  effect  of  section  18  of  the  above  Act  appears  to  be  tiiat 
even  as  to  wills  subsequent  to  the  13th  August,  1859,  the  law  as 
it  previously  stood  retains  in  a  great  measure  its  importanoe, 
while  antecedent  wills  are  still  entirely  dependent  on  the  old  law. 
The  result  of  the  modem  decisions  as  to  the  effect  of  a  charge  of 
debts  before  the  Act  is  that  it  implies  a  power  of  sale  (and  also  a 
power  of  mortgaging),  accompanied  by  a  power  to  give  receiptB 
for  the  money  raised.  In  some  cases  such  a  power  has  been 
implied  in  devisees  in  trust  {Shaw  v.  Borrer,  1  Keen,  559; 
Ball  V.  Harris,  4  M.  &  C.  264 ;  Mather  v.  Norton,  16  Jur.  809,  21 
L.  J.  C.  15 ;  and  see  Dart,  401);  the  doctrine  of  the  more  recent 
cases  appears  to  be  that  in  all  other  cases  (if  not  indeed  where 
there  are  fiduciary  devisees  also),  the  implied  power  vests  in  the 
executor:  Rohinscn  v.  Loumter,  17  Beav.  592,  601  (where  this 
principle  was  first  distinctly  laid  down),  aff.  on  app.  5  De  G. 
M.  &  G.  272;  WrigUy  v.  SyTces,  21  Beav.  337,  where  the  sale  took 
place  33  years  after  the  testator's  death;  Bolton  v.  Stannairdy 
4  Jut.  N.  S.  576,  27  L.  J.  C.  845 ;  Sahin  v.  Heape,  27  Beav.  553, 
a  very  strong  case,  the  power  being  held  exerdseable  by  the 
executor  of  the  executor  although  the  devisees  had  been  in  pos- 
session 27  years,  and  there  was  no  evidence  of  the  existence  of 
debts;  Cooh  v.  Dawson,  29  Beav.  123,  3  De  G.  F.  &  J.  127; 
Qreetham  v.  Cotton,  34  Beav.  615.  It  seoms  that  the  power  of 
sale  does  not  extend  to  the  conveyance  of  the  legal  estate:  see 
Doe  y.  Hughes^  6  Exch.  223,  a  case  which  it  is  difficult  to  reconcile 
with  the  decisions  in  equity;  see  Sug.  Pow.  121 — 2\  Dart, 
402,  403.  It  would  seem  to  be  a  legitimate  conclusion 
from  the  recent  cases  that  the  i>ower  of  sale  of  the  execnton 
must  prevail  notwithstanding  a  beneficial  devise  in  fee,  and 
must  override  the  title  not  only  of  the  devisee  himself  bat  of 
his  alienees;  previously,  however,  to  those  cases,  it  was  con- 
sidered that  a  beneficial  devisee,  subject  to  a  charge  of  debts,  had 
the  same  power  of  making  a  title  as  if  the  charge  were  absent : 
(see  infra ;  and  the  observations  of  Lord  Cranworth  in  Cofyfr 
V.  Fi7ich,  5  H.  L.  Ca.  923 ;  and  see  also  Sug.  V.  &  P.  14th  ed.  661, 
Dart,  401) ;  and  that  the  devisee  is  in  such  case  the  person  to  sell 
appears  indeed  to  have  received  legislative  recognition  in  the  18th 
section  of  the  late  Act ;  see  also  Hodkinson  v.  Quinn,  1  J.  ft  H. 
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303,  311,  where  the  implied  power  in  the  executor,  if  it  existed  (as 
to  which  no  opinion  was  expressed),  was  held  to  be  no  bar  to  a 
sale  by  devisees  in  trust  under  an  express  power,  and  it  was  said 
that  it  would  be  a  very  serious  conclusion  to  hold  that  the  deoisdon 
of  Bchinson  y.  Lotvater  had  rendered  it  possible  for  executors  to 
sell  after  an  actual  alienation  by  deyisees ;  none  of  the  authorities 
had  gone  that  length.  The  result  appears  to  be  that  if  the  doctrine 
of  an  implied  power  in  the  executor  is  maintained,  it  will  be 
necessary  (in  the  case  of  wills  coming  into  operation  before 
tho  13th  August,  1859),  to  recognise  the  existence  of  con- 
current powers  of  sale  in  the  executor  and  beneficial  deyisee,  so 
^t  a  good  title  will  be  acquired  from  the  one  first  selling ;  and 
this  anomaly  will  continue  to  prevail  even  in  the  case  of  wills 
since  the  late  Act,  as  the  case  of  a  beneficial  devisee  in  fee  is 
excepted  out  of  its  operation.  It  may  be  inferred  from  the  autho- 
rities that  a  charge  of  legacies  is  on  the  same  footing  as  a  charge 
of  debts  as  regards  the  implication  of  a  power  to  sell  or  mortgage, 
and  the  receipts  of  the  donee  of  the  power  for  the  money  wUl 
of  course  be  good  discharges  under  the  22  &  23  Vict.  c.  35, 
s.  23,  and  the  23  &  24  Yict.  c.  145,  s.  29 ;  but  it  may  be  doubted 
whether  a  devisee  selling  or  mortgaging  as  owner  subject  to  a 
charge  of  legacies  onli/y  would  be  a  trustee  within  the  meaning  of 
those  enactments  (see  Williams  on  Heal  Assets,  63). 

The  grounds  on  which  a  charge  of  debts  has  been  considered  as 
implying  a  power  of  sale  (unlike  other  charges,  which,  in  general, 
cannot  be  made  available  without  either  the  concurrence  of  the 
owner  of  the  estate  subject  to  the  charge,  or  the  aid  of  the  Court  of 
Chancery,  though  see  Eidsforth  v.  Armsteadj  2  Kay  &  J,  333) 
appear  to  be  that  **  a  charge  is  a  devise  of  the  estate,  in  substance 
and  effect,  pro  ianto  to  pay  the  debts"  (per  Lord  Eldoriy  7  Ves.  323, 
adopted  by  Lord  LangdcUe  in  Shaw  v.  Borrer,  1  Keen,  578),  and  that 
otherwise ' '  a  charge  of  debts  would  amount  to  a  direction  to  institute 
a  Chancery  suit,"  per  Lord  Justice  Turner  in  Robinson  v.  Lowater, 
0  De  G.  M.  &  Q-.  275.  To  the  first  of  these  reasons  it  may  be 
objected,  that,  though  a  charge  of  debts  be  equivalent  to  a  trust  to 
pay  them,  yet  this  proves  nothing ;  for  if  it  is  a  trust  without  a 
tmstee,  the  execution  of  it  devolves  upon  the  ultimate  trustee- 
namely,  the  Court  of  Chancery.  To  the  argument  ah  inconvenientiy 
the  double  answer  has  been  given — that  the  rule  of  law  was  estab- 
lished the  other  way,  and  an  established  iiile  of  law  cannot  be  set 
aside  on  the  ground  of  inconvenience ;  and  that  the  balance  of 


Preokduit 
XVII. 

XORTGAQK  BT 
BXI0VTOR8 

AND  riviaxn 

IN  TRUST  OF 
FRBBHOLDS 

AND 
LBABBHOLIS. 


Beaflons  for 
implying  the 
power. 


992 


MOBTQAOES. 


Frrcedkit 
XYII. 

MORTOAGK  BT 

EXB0UT0B8 
ASr  DBTI8SB8 

nr  Turn  ov 

FRBBHOLM 

AFD 
LEA8KH0LDS. 


(subject  to  such  mortgages  respectively)  for  the  seyeral 
terms  of  years  specified  in  the  third  column  of  the  same 
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conyenience  is  not,  in  fact,  in  fayour  of  the  implication  of  the 
power.  On  these  and  other  grounds,  a  considerable  array  of 
authority  and  argument  has  been  drawn  out  against  the  modem 
decisions :  see  Sugd.  Pow.  120  et  seq.,  where  the  recent  dedaons 
are  condemned ;  Y.  &  P.  662,  note ;  Dart,  401,  and  note  at  p.  476, 
containing  Mr.  Hayes'  opinion  approyed  by  Mr.  Christie ;  an  able 
note  by  the  late  Mr.  Badger-Eastwood  in  Hayes'  and  Jarman's 
Cone.  Wills,  6th  ed.,  p.  462;  and  especially  Mr.  Joshua 
WiUiams'  learned  Essay  on  Beal  Assets,  67 — ^94,  where  the  whole 
subject  is  discussed,  and  the  authorities,  down  to  Cock  y.  Davmn^ 
collected  and  examined,  and  see  the  opinions  of  Mr.  Duyal  and 
Mr.  Hayes  in  the  Appendix. 

The  practice  of  conyeyancers  antecedent  to  the  course  of  dedaon 
commencing  with  Shaw  y.  Borrer,  1  Keen,  659,  as  stated  by  Mr. 
Hayes,  with  the  concurrence  of  Mr.  Christie  (see  Dart,  476),  was, 
in  eSoct,  to  treat  the  charge  of  debts  merely  as  a  burden  upon  the 
estate,  not  in  any  case  conferring  any  dominion  that  would  net 
haye  existed  without  it,  and  differing  from  any  other  (diarge  only 
in  this — ^that  whereas,  when  the  owner  of  an  estate  subject  to  a 
specific  charge  sold  or  mortgaged,  the  person  paying  the  money 
was,  in  general,  under  an  obligation  to  see  that  the  chai^ge  was 
paid  off  in  the  first  instance,  the  purchaser  or  mortgagee  of  an 
estate  subject  to  a  general  charge  of  debts  was,  from  tiie  natoie  of 
the  charge,  absolyed  from  this  necessity,  and  was  safe  in  paying 
to  the  owner  subject  to  the  charge.  In  other  words,  the  parties  to 
sell  were  to  be  ascertained  as  if  the  charge  had  had  no  existence ; 
and  when  they  were  ascertained,  the  purchaser,  in  paying  his  money, 
was  equally  at  liberty  to  disregard  the  existence  of  the  charge,  the 
duty  with  respect  to  which  followed  the  money  into  the  hands  by 
which  it  was  receiycd. 

The  implication  of  a  power  of  sale  in  fiduciary  deyisees,  thoogb 
an  innoyation  upon  the  established  understanding  and  practice  of 
conyeyancers,  does  not  appear  to  be  attended  with  practical  inoon' 
venience.  The  main  grounds  upon  which  the  implication  of  such 
a  power  in  the  executor  has  been  considered  objectionable  on  the 
score  of  conyenience,  are  the  interference  with  the  power  of  aliena* 
tion  occasioned  by  the  assumed  necessity  of  obtaining  the  ooncnr- 
rence  of  the  executor,  and  the  doubt  whether  such  ooncarrencei 
though  obtained,  would  be  sufficient  for  the  purchaser's  protection 
by  reason  of  the  power  of  sale  being  collateral,  and  therefore  (accord- 
ing to  the  roceiyed  opinion,  but  see  7  Jur.  N.  Stj  pt.  2.  p.  S3)  incap- 
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titles  taken  £rom  owners  subject  to  a  charge  of  debts  (eee  Dart,  aitd 

401).  How  fer  these  doubts  are  well-founded  cannot  in  the  pre-  leasbholds. 
sent  state  of  the  authorities  be  predicated;  but  until  they  are 
judicially  detemuned  to  be  unfounded,  the  cases  implying  a  power 
of  sale  in  the  executor  must  apparently  be  regarded  as  not  only 
imsoand  in  principle,  but  as  premature  and  dangerous  attempts  to 
Test  in  the  executor  the  character  of  real  as  well  as  personal  re- 
piesentatiTe.  The  recent  act  falls  far  short  of  supplying  a  complete 
remedy  for  the  evils  incident  to  the  previous  state  of  the  law,  and, 
probably,  the  only  true  solution  of  the  difficulties  of  the  case  is  to 
be  found  in  the  creation,  by  legislative  authority,  of  an  office  con- 
ferring adequate  powers  of  administering  the  whole  estate. 

In  connection  with  the  late  Act,  reference  may  here  be  made,  Obseryations  on 
npon  the  question  what  estate  is  taken  by  trustees  under  a  devise  ^c^* 
(s.  14),  to  the  Wills  Act,  1  Yict.  c.  26,  ss.  30  and  31,  and  2  Jarm. 
oa  Wills,  3rded.,  c.  34,  pp.  268  et  seq. ;  Hawkins,  Constr.  of  Wills, 
pp.  140  et  seq.  Section  15,  which  ib  intended  to  preclude  such  ques- 
tions as  arose  in  Cooke  v.  Crawfordy  13  Sim.  91  (see  Jarm.  on  Wills, 
M  ed.,  pp.  673  et  seq.),  does  not  appear  to  provide  for  the  case  of 
tbe  disclaimer  of  the  trustees,  as  to  which,  see  Attstin  v.  Martin^  29 
Beav.  523 ;  E6b9(nt  v.  FligU,  10  Jur.  N.  S.  1228,  34  L.  J.  C.  101 ; 
on  app.  11  Jur.  N.  S.  147,  34  L.  J.  C.  226.  It  is  suggested 
(Langley  on  tho  Act,  p.  72),  that  the  power  given  by  s.  16  is  not 
exeidseable  by  an  administrator  cum  tesUimmto  annexo.  It  would 
seem  that  a  mortgage  under  the  Act  may  contain  a  power  of  sale 
(see  supra,  p.  986).  Upon  the  construction  and  operation  of  the 
Act,  reference  should  also  be  made  to  the  elaborate  note  in  Mr. 
Vaizey*s  edition  of  the  Act. 

A  devisee  in  fee  of  lands  subject  to  a  charge  of  debts,  who  is  also  Analogy  between 
execator  (or,  if  it  may  be  assumed  that  the  devisee  is,  in  such  a   devisee  in  fee 
case,  the  person  to  pay  the  debts,  such  a  devisee,  whether  he  be  exe-   '^  ^^  ^!^^  ^^^ 
catorornot)  is  in  a  situation  bearing  a  considerable  analogy  to  that  executor  legateei 
of  an  executor  who  is  also  legatee  of  the  assets.    A  duty  and  an 
interest  are  united  in  his  person ;  and  though  those  who  deal  with 
bim  have,  in  general,  a  right  to  presume  that  he  is  acting  in  the 
discharge  of  his  duty,  and  will  be  protected  accordingly,  yet  this 
protection  will  not  be  obtained  if  (as  was  considered  to  be  the  case 
in  Waikina  v.  Cheek ,  2  Sim.  &  Stu.  199)  the  circumstances  are 
such  as  to  carry  with  them  notice  that  the  act  is  not  done  in  the 
fiduciary  character.    It  seems,  however,  that,  when  an  executor 
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column  of  the  same  schedule ;  And  in   consiberatiox 
of  the  said  G.  H.  having  this  day,  at  the  request  of  the 
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who  is  aJso  specific  legatee,  after  the  lapse  of  some  time,  and  with- 
out any  intimation  that  there  are  tmpaid  debts,  deals  with  the 
object  of  the  bequest  as  his  own,  the  other  party  will  haye  a  right 
to  infer  that  the  executor's  fiduciary  duty  has  ceased,  and  the 
transaction  will  be  protected  against  disturbance  by  a  croditor  of 
the  testator.  See  Taylor  v.  Hawkins,  8  Yes.  209 ;  Spademan  r. 
Timbrdl,  8  Sim.  260.  To  this  extent  creditors  seem  to  be  lees  com- 
pletely protected  by  the  power  of  following  the  assets  which  arises 
from  circumstances  amounting  to  notice  of  a  breach  of  duty  on 
the  part  of  the  executor,  than  by  the  effect  of  a  charge  of  debts 
upon  real  estate. 

The  precise  nature  and  extent  of  the  remedies  of  creditors  against 
the  real  estate  of  a  deceased  person  not  charged  with  the  payment 
of  his  debts  are  not  yery  easy  to  define.  Under  the  common  law 
and  the  Statute  of  Fraudulent  Deyises  (3  &  4  WOI.  &  M.  c.  14,  re- 
pealed and  re-enacted  with  some  alteration  by  11  Gbo.  4  and  1 
Will.  4,  c.  47),  the  heir  and  devisees  became  personally  liable  to 
creditors  by  specialty  binding  the  heir,  for  the  value  of  the  de- 
scended and  devised  estates  respectively ;  but  there  was  no  specific 
charge  or  lien  upon  the  estates  until  judgment  at  law  or  the  in- 
stitution of  a  suit  in  equity ;  so  that  the  alienation  of  the  heir  or 
devisee  prevailed  against  the  rights  of  the  creditors.  The  bank- 
ruptcy of  the  heir,  however,  was  not  considered  as  an  alienation; 
and  hence,  the  creditors  of  the  ancestor  were,  even  under  the  old  lav, 
held  entitied  to  follow  the  real  assets  into  the  hands  of  the  assignees 
in  bankruptcy  of  the  heir ;  Ex  parte  Morton^  5  Yes.  449 ;  and  the 
conveyance  by  the  devisees  in  trust  to  new  trustees  did  not  bar  the 
creditors'  right  {Cocpe  v.  Crea&well,  L.  E.  2  Eq.  106,  2  Ch.  Ap. 
112).  The  Act  of  47  Goo.  3,  c.  74  (repealed,  but  in  substance  re- 
enacted,  by  11  Geo.  4,  and  1  Will,  4,  c.  47)  rendered  the  lands  of  a 
trader  not  subjected  by  will  to  the  payment  of  his  debts,  assets  to 
be  administered  in  courts  of  equity  for  the  payment  of  all  his  debts, 
simple  contract  as  well  as  specialty ;  and  by  3  &  4  WilL  4,  c  1(H 
(which  in  its  language  followed  47  Geo.  3,  c.  74),  the  lands  of  all 
persons  were  rendered  assets  to  be  adndnistered  in  courts  of  equity 
for  the  payment  of  all  their  debts.  Upon  the  Act  of  47  Qeo.  3,  it 
was  held  (as  it  had  been  under  the  pre-existing  law)  that  the  real 
assets  were  not  charged  with  the  debts  of  the  deceased ;  and  hence, 
that  where  the  will  contained  no  charge  of  debts,  but  l^aeies 
were  charged  upon  the  real  estates,  the  devisee  selling  could  not 
give  a  discharge  to  the  purchaser  {Horn  v.  Hortij  2  Sim.  and  Sto. 
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said  A.  B.  and  C.  D.,  paid  to  the  several  persons  pre- 
viously entitled  to  such  mortgage  debts  respectively  the 

448};  and  the  settlement  of  the  real  estate  by  the  heir  upon  his 
maniage  was  held  to  be  an  alienation  discharging  it  from  the  debts 
of  the  ancestor,  though  leaving  the  heir  personally  liable  for  them : 
Spademan  v.  Timhrdly  8  Sim.  253.     A  like  decision  was  come  to, 
upon  3  &  4  Will.  4,  c.  104,  in  Richardson  v.  Horton,  7  Beav.  112 
(see  the  remarks  on  Spackman  v.  TirnbreU  and  Richardson  v.  Horton  in 
PimmY.  Inwlly  1  Macn.  &  G.  458,  459 ;  and  compare,  as  to  personal 
estate,  DiOct$  v.  Broadmead,  2  Gif.  113,  2  De  G.  F.  &  J.  566).  In  Ex 
parte  Baincj  1  Mont.  D.  &  De  G.  492,  it  was  held  that  the  equitable 
mortgagee  by  deposit  of  the  heir  was  entitled  to  be  preferred  to  the 
creditors  of  the  ancestor;  and  in  Coope  v.  CresmveRy  ubi  sup.,  a  like 
dedaion  was  come  to,  on  the  appeal,  with  respect  to  the  mortgagee 
of  an  equitable  tenant  for  life  under  the  will.    On  the  other  hand, 
hi  Evans  y.  Brovm^  b  Beav.  114,  the  real  estate  was  followed  into 
the  hands  of  the  lord  claiming  by  escheat ;  and  in  Becdt  v.  Symonds, 
^6  Beav.  406,  it  was  considered  that  a  mortgagee  who  had  acquired 
an  absolute  title  by  the  death  of  the  mortgagor,  intestate  and  with- 
out heirs,  could  not  make  a  good  title  to  a  purchaser,  as  the  equity 
of  redemption  constituted  assets  which  might  be  reached  by  a  cre- 
ditor of  the  deceased  (this  case,  however,  seems  open  to  observa- 
tion ;  as  if  the  mortgagee  had  been  heir  or  devisee  of  the  mortgagor, 
he  might  ex  concessis  have  sold  free  firom  the  debts ;  and  it  is  difficult 
to  conceive  that  the  mortgagee  taking  under  the  circumstances 
mentioned  can  be  in  a  less  favourable  situation  in  this  respect). 
In  Kinderley  v.  Jenns,  22  Beav.  1,  the  contest  was  between  the 
ample  contract  creditors  of  the  ancestor  and  the  judgment  cre- 
ditors of  the  heir ;  and  the  decision  was  in  favour  of  the  former. 
The  authorities  are  collected  and  commented  upon  in  the  argu- 
ments, the  judgment,  or  the  reporter's  notes  in  this  case.    Any 
other  dedaion  would  obviously  have  been  revolting  to  common 
sense;   but  the  difficulty  was,  to  reconcile  the  priority  of  the 
ancestor's  debts  with  the  authorities  holding  that  those  debts  are 
not  a  charge  upon  the  estate.    To  get  over  this  difficulty,  it  seems 
to  have  been  necessary  to  adopt  the  proposition,  that,  though  l^e 
debts  are  not  actually  a  charge  upon  the  estate,  they  nevertheless 
attach  to  it  so  as  to  intercept,  pro  tanio,  the  interest  of  the  heir ;  so 
that  (in  the  language  of  the  Master  of  the  Bolls)  "  the  heir  takes  a 
beneficial  interest  in  the  descended  assets  of  the  ancestor,  only  to 
the  extent  that  the  same  are  not  required  for  the  payment  of  the 
debts  of  the  ancestor  in  a  due  course  of  administration."    Judg- 
ments are  now  deprived  of  their  operation  as  a  charge  on  the  real 
estate  of  the  debtor  (27  &  28  Vict.  c.  112). 
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5.  And  of  fur- 
ther adTance. 


amounts  thereof  respectively,  and  having  taken  transfers 
of  such  mortgage  debts,  and  of  the  securities  for  the  same 
respectively  by  the  several  indentures,  the  dates  aad  parties 
whereof  are  specified  in  the  fourth  column  of  the  same 
schedule ;  And  in  consideration  of  the  sum  of  £ — ■ 
upon  the  execution  of  these  presents  to  the  said  A.  B.  and 
C.  D.  as  such  executors  and  devisees  in  trust  as  aforesaid, 
for  the  puri)oses  of  the  estate  of  the  said  E.  F.  and  the 


A  burden  of  the  kind  suggested,  at  once  a  charge  and  no  dkaigO} 
does  not  seem  to  be  within  any  reoogniaed  analogy;  and  its  ina- 
dents,  so  fiu:  as  not  determined  by  aotoal  dedsion,  must  therefiue 
remain  subject  to  doubt  It  would  appear,  however,  that  tlia 
lien  in  question,  though  overroled  by  the  alienation  and  eren 
by  the  contracts  {Ex  parte  Baine,  1  Mont.  D.  &  De  G.  492]  of 
the  heir,  is  paramount  to  the  title  of  those  incumbrancers  of 
the  heir,  who,  like  his  assignees  in  bankruptcy  {Ex  park  Mcrion^ 
5  Yes.  449),  and,  under  the  old  law,  his  judgment  crediton 
{Kinderley  v.  JervtB^  22  Beav.  1),  take  a  charge  not  specificaUy 
upon  the  estate,  but  upon  the  interest  of  the  heir  therein*  It  may 
be  thought  that  the  source  of  the  difficulty  is  in  the  drcimuBtBnoe 
of  the  duty  of  paying  the  debts  not  being  annexed  to  tlM 
dominion  over  the  estate,  and  that,  in  this  instance  also, 
the  true  remedy  is  to  be  bought  in  the  creation  of  a  fonctioDaiy 
invested  with  the  attributes  of  real  as  well  as  personal  ze^e- 
sentative. 
Observation  ^  regards  the  Freoedent  in  the  text,  the  nature  of  the  trust 

OQ  the  Precedent  under  which  the  freehold  land  was  mortgaged  is  not  shown.    This, 

under  the  particular  circumstances  of  the  case,  was  considezed  ^ 
preferable  course ;  but,  in  general,  so  much  of  the  will  should  be 
recited  as  to  show  the  creation  and  nature  of  the  trust,  as  is  done 
in  Precedent  XXTTT.  *'  Conveyances  on  Sales,'*  p.  299,  supra.   As 
to  the  leaseholds,  the  executor  might  mortgage  as  a  matter  of 
course.    The  Precedent  in  the  text  is  a  strong  instance  of  tbs 
abridgment  which  may  be  occasionally  effected  by  the  uae  of 
schedules.    In  this  case,  the  retrenchment  effected  by  Huuwing  into 
schedules  the  details  of  the  nature  of  and  title  to  the  existing  in- 
cumbrances, may  be  oompared  to  that  effected  by  the  use  of  figures 
and  the  tabular  form  of  statement  in  deaHng  with  accounts.    In 
both  iostances,  also,  the  advantage  gained  is  not  merely  in  point  of 
brevity,  but  also  in  deamess  and  in  the  facility  of  oonqoehendisg 
at  a  glance  the  ultimate  result,  and  the  several  steps  on  which  it 
depends. 


in  the  text. 
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due  administratioii  thereof  paid  by  the  said  G.  H.  (the  P&eokdebt 

payment  and  receipt  respectively  of  all  which  several  sums  ^!^' 

aforesaid  making  together  the  sum  of  £ ,   they  the  xortqaok  bt 

said  A.    B.    and    C.  D.   hereby   acknowledge),    They  ATO^wtraMs 

the  said  A.  B.  and   C.  D.  do  hereby  for  themselves,  "  ^"^^^x  of 

their  heirs,  executors,  and  administrators,  and  as  sepa-  ahd 

rate  covenants   each  of  them   doth  hereby  for  himself,  J'^asbholm. 

his  heirs,  executors,  and  administrators,  covenant  with  6.  Keceipt. 

the  said    G.    H.,    his*  executors    and   administrators,  ^-  Covenant  for 

.  ,  ,  payment  of 

that  the    heirs,    executors,   or    administrators    of   the  mortgage  debt 
said  E.  F.,  or  they  the  said  A.  B.  and  C.  D.  or  one  of 
them,  their    or    some    or   one  of   their    heirs,   execu- 
tors, or  administrators  shall  or  will,  on  the day  of 

next,  pay  to  the  said  G.  H.,  his  executors,  adminis- 
trators, or   assigns  the  sum  of   £ ,  together   with 

interest  for  the  same  in  the  meantime   at  the  rate   of 

per    cent,    per    annum,  (6).      AND    THIS    IN-  8.  Witnessetb. 

DENTURE    ALSO    WITNESSETH,    that,  .for    the   " 
considerations  aforesaid.  They  tlie  said  A.  B.  and  CD. 
do,  and  each  of  them  doth,  hereby  grant  unto  the  said  9.  Grant. 
G.  H.,  his  heirs  and  assims,  All  and   singular  the  10.  Freehold 
parcels  of  ground  and  messuages  or  tenements  described  ^*to  schedule, 
and  comprised  in  the  first  column  of  the  second  schedule 
hereunder  written    [General  words,  supra,  p.  860] :  To  ii.  Habendum : 
HAVE  AND   TO  HOLD  the   Said  parcels   of  ground,   mes- 
suages or  tenements,  and  hereditaments,  and  all  other 
the  premises  hereinbefore  expressed  to  be  hereby  granted 
onto  the  said  G.  H.,  his  heirs  and  assigns,  To  the  use  of 
the  said  G.  H*  his  heirs  and  assigns  for  ever,  subject  12.  —subject  to 
ro  the  mortgages  and  charges    thereon  made  by  the  ^ar^^*°*^ 
several  indentures,   the  dates  and  paiiies  whereof  are 
specified  in  the  second  column  of  the  said  second  schedule, 
hereimder  written,   fot  the   several  principal  sums,  the 
amomits  whereof  are  specified  in  the  thii-d  column  of  the 


(b)  JElxecutors  could  not  be  expected  to  enter  into  a  covenant  of 
tliis  description,  unless  they  "Were  also  beneficially  interested  in 
their  testator^s  estatoi 

8      2 
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Pricxdbvt      same  schedule,  and  to  such  principal  sums  and  the  in- 

XVII 

"  terest  due  and  to  grow  due  thereon  respectively,  akd  to 

xoRTOAox  BT  thc  proviso  for  redemption  hereinafter  contained :  AND 

a^"^!Lm  this   indenture    AI.SO  WITNESSETH,  that, 

m  TRUST  OF  fQj,  ^g   considerations  aforesaid,  They  the  said  A.  B. 

FBXBH0LD8  '  "^ 

AHD  and  C.  D.  do,  and  each  of  them  doth  by  these  presents 

LEABEHOLDs.^  dcmisc  uuto  the  said  G.  H.,  his  executors,  administra- 

dem'Soiu'"'      *^^'  *"^^  assigns,  ALL  AND  SINGULAR  the  parccls  of  land, 

14.  Witnesseib.    messuages,  tenements,  and  hereditaments   comprised  in 

15.  Demise  of      or  expressed  to  be  demised  by  the  several  indentnres 
ease  o  ds.  ^£    lease,   the   dates   and    parties  whereof  respectirdj, 

and  the  terms  granted  whereby  respectively,  are  spe- 
cified in  the  first  and  second  columns  respectively 
of  the  third  schedule  hereunder  written    [Oeneral  vardt 

16.  Habendum :  oviitting  the  estate  clause  (c)] :     To  have  anp  to  hold 

the    same   several   parcels    of   land,    messuages,  tene- 
ments, and  hereditaments,  with  their  respective  rights, 
*    easements,    and    appurtenances  as  aforesaid,  unto  the 

17.  — forresi-     said  G.  H.,  his  executors,  administrators,. and  assigns, 
except  Ub(  day    for  the  several  residues  now  to  come  of  the  said  several 

terms  for  which  the  same  premises  respectively  were 
respectively  granted  by  the  said  several  indentnres  of 
lease  mentioned  in  the  said  first  column  of  the  third 
schedule  hereunder  written  as  aforesaid,  except  the 
last    day    of    each    of   the    same    terms   respectively, 

18.  — lubject  to  SUBJECT  as  to  the  same  several  premises  respectively  to 
mortgages,  ^^  several  mortgages  thereof  respectively  made  by  the 

several  indentures,  the  dates  and  parties  whereof  are 
specified  in  the  third  column  of  the  said  third  schedule 
hereunder  written  for  the  several  principal  sums,  the 
amounts  whereof  are  specified  in  the  fourth  column  of 
the  same  schedule,  and  to  such  principal  sums  and  the 
interest  due  and  to  gi'ow  due  thereon  respectively,  and 

19.  and  to  re-      SUBJECT  as  to  all  and  singular  the  said  premises  herein- 
emptoon.  before  expressed  to  be  hereby  demised  to  the  proviso  for 


(c)  With  respect  to  the  onussion  of  the  estate  daose  in  a  demise, 
see  p.  972,  note,  supra. 
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redemption  hereinafter  contained :  Pbovided  always,  and  Frbokdbrt 

it  is  hereby  agreed  and  declared,  that,  if  the  heirs,  execu-  ; 

tors,  or  administrators  of  the  said  E.  F.,  or  they  the  said  mobtgaob  bt 

A.  B.  or  C.  D.  or  either  of  them,  their  or  any  of.  their  an„  dstisbbs 

heirs,  executors,  or  administrators  shall,  on  the  said '*  '*^"  ^' 

,  ,  fbebholss 

day  of next,  pay  to  the  said  G.  H.,  his  executors,  lud 


LBASB  HOLDS. 


administrators,    or    assigns    the    said    sum   of   £ , 

together  with  interest  for  the  same  after  the  rate  of  ^o.  Proviso  for 

per  cent,  per  annum,  then  the  said  G.  H.,  his 

heirs,  executors,  administrators,  or  assigns  shall  at  any 
time  thereafter,  upon  the  request  and  at  the  cost  of  the 
heirs,  executors,  or  administrators  of  the  said  E.  F., 
or  of  them  the  said  A.  B.  and  C.  D.,  or  either  of  them, 
or  their  or  any  of  their  heirs,  executors,  administrators, 
or  assigns^  reconvey  the  said  pre^nises  hereinbefore  ex- 
pressed to  be  hereby  granted  To  the  use  of  the  said  A.  B. 
and  C.  D.  or  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  their  or  his  assigns,  subject  to  such  of  the  said 
mortgages  and  charges  mentioned  in  the  said  second 
schedule  hereunder  written  as  shall  then  be  subsisting, 
npon  the  trusts  then  subsisting  or  capable  of  taking  effect 
therein,  under  or  by  virtue  of  the  said  will  of  the  said 
E.  F.,  and  surrender  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  demised  to  the  said  A.  B.  and  C.  D. 
or  the  survivor  of  them,  or  the  executors  of  such  sur- 
vivor, their  or  his  assigns,  or  other  the  persona?  repre- 
sentative or  personal  representatives  for  the  time  being 
of  the  said  E.  F.,  their  or  his  assigns,  subject  to  such  of 
the. said  mortgages  mentioned  in  the  said  third  schedule 
hereunder  written  as  shall  then  be  subsisting  in  or  upon 
the  said  premises  respectively ;  And  they  the  said  A.  B.  21.  Covenant  for 
and  C.  D.  do  hereby  for  themselves,  their  heirs,  executors,  ^^t"  ^  "* 
and  administrators,  and  as  separate  covenants  each  of  them 
doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators covenant  with  the  said  G.  H.,  his  executors 

and  administrators,  that,  if  the  said  sum  of  £ or  any 

part  thereof  shall  remain  unpaid  after  the  said day 

of ■  next,  then  and  in  such  case  the  heirs,  executors, 

and  administrators  of  the  said  E.  F.,  or  they  the  said 
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22.  Witnessetb. 


23.  Charge  of 
leMeholds  com- 
prised  in  the 
respectiye 
mortgages 
transferred  with 
the  aggregate 
mortgage  debt. 


24.  Power  of 
sale. 


A.  B.y  and  0.  D.^  or  one  of  them,  or  their  or  some  or 
one  of  their  executors  or  administrators  will,  so  long  as 
the  same  sum  or  any  part  thereof  shall  remain  unpaid, 
pay  to  the  said  6.  H.,  his  executors,  administrators,  or 

assigns,  interest  for  the  said  sum  of  £ ,  or  for  so 

much  thereof  as  shall  for  the  time  being  remain  unpaid, 

at    the    rate   of  per  cent,  per  annum,  by  equal 

half-yearly  payments,   on    the  day   of  and 

the  day  of  :    AND   THIS   INDENTURE 

ALSO  WITNESSETH,  that,  for  the  considerations 
aforesaid,  They  the  said  A.  B.  and  C.  D.  do,  and  each 
of  them  doth,  hereby  charge  all  and  singular  the 
said  parcels  of  land,  messuages,  tenements,  heredita- 
ments, and  premises  comprised  in  the  said  several  in- 
dentures of  lease,  the  jlates  and  parties  whereof  respec- 
tively, and  the  terms  granted  whereby  respectively,  are 
specified  in  the  said  third  column  of  the  said  first  sche- 
dule hereunder  written,  and  their  respective  rights,  ease- 
ments, and  appurtenances,  with  the  payment  to  the  said 
G.  H.,  his  executors,  administrators,  and  assigns  of  the 
said  aggregate  sum  of  £  and  the  interest  to  grow 

due  for  the  same,  but  subject  nevertheless  and  without 
prejudice  to  the  aforesaid  subsisting  mortgages  of  the 
same  premises  respectively,  and  the  powers,  privileges, 
and  remedies  incident  thereto  respectively  (d) ;  And  rr  is 
HEREBY  provided  and  declared,  that  it  shall  be  lawfiil  for 
the  said  G.  H.,  his  executors,  administrators,  or  assigns, 

at  any  time  or  times  after  the  said day  of next, 

without  any  further  consent  on  the  part  of  the  said  A.  B. 
and  C.  D.  or  of  either  of  them,  or  of  their  or  either  of  their 
heirs,  executors,  administrators,  or  assigns,  or  of  any  other 
person,  to  sell  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted  and  demised  and  charged  respectively, 
or  any  of  them,  or  any  part  or  parts  thereof  respectively, 
either  together  or  in  parcels,  and  either  by  public  auction 


(c2}  As  to  keeping  up  the  priority  of,  and  powers  given  by,  the 
transferred  mortgages,  see  p.  818,  supra. 
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or  private  contract^  with  power  upon  any  such  sale  to  Prsobdsnt 

make  any  stipulations  as  to  title,  or  commencement  or  

endence  of  title  or  otherwise,  which  the  said  G.  H.,  his  noRTOAas  bt 

executors,  administrators,  or  assigns  shall  deem  proper,  a„]>  Dsvigns 

And  also  with  power  to  buy  in  or  rescind  or  vary  any  '"  ''^^^  ^' 

^  '^  .11.  FKBBHOLDS 

contract  for  sale,  and  reseU  without  bemg  responsible  for  amd 

any  loss  which  may  be  occasioned  thereby.  And  for  the  .  "^«^^*'  _ 
purposes  aforesaid  or  any  of  them  to  execute  and  do  all 
such  assurances  and  things  as  he  or  they  shall  think  fit : 
And  it  is  hereby  agreed  and  declared,  that,  upon  any  25.  Sale  may  be 
Bale  which  shall  be  made  of  any  of  the  said  premises  |JJj*^^*^*^^r 
which  shall  for  the  time  being  be  subject  to  any  mortgage  disduijgcd 
or  charge  prior  to  the  mortgage  and  chai'ge  made  by  these  oambSncea.'' 
presents,  and  which  shall  not  be  vested  in  the  said  6.  H., 
liis  executors,  administrators,  or  assigns,  it  shall  be  lawful 
for  the  said  G.  H.,  his  executors,  administrators,  or  as- 
signs, to  sell  such  premises  either  subject  to  such  prior 
mortgage  or  charge,  or  freed  and  discharged  therefrom ; 
and  in  the  latter  case  either  upon  the  terms  of  such 
mortgage  or  charge  being  discharged  out  of  the  purchase 
money  of  the  premises  sold,  or  out  of  the  purchase  monies 
which  may  have  arisen  from  any  other  of  the  said  premises 
hereby  made  saleable,  or  upon  any  other  terms :  And  it  26.  Hein  of 
B  HEKEBT  agreed  and  declared,  that,  upon  any  sale  under  Snci^fToon- 
the  power  of  sale  hereinafter  contained  of  the  said  free-  ▼«y*noe8. 
hold  premises  or  any  part  thereof  by  the  executors  or 
administrators  of  the  said  G.  H.,  or  by  any  person  or 
persons  who  may  not  be  seised  of  the  legal  estate  in  the 
premises  sold,  the  heirs  of  the  said  G.  H.,  or  any  other 
person  or  persons  in  whom  the  legal  estate  of  the  same 
premises  shall  be  vested,  shall  make  such  assurances  of 
the  same  for  the  purpose  of  carrying  the  sale  thereof  into 
effect  as  the  person  or  persons  by  whom  the  sale  shall  be 
made  shall  direct;    And  that,  after  any  sale  or  sales  27.  Nomina 
under  the  said  power  of  sale  of  all  or  any  of  the  said  {^hoids  to  be 
leasehold  premises  hereinbefore  expressed  to  be  hereby  in  trust  for  pur- 
demised,  or  of  aU  or  any  of  the  said  leasehold  premises 
hereinbefore  expressed  to  be  hereby  charged,  and  any 
reversion  in  which  is  left  in  the  said  A.  B.  and  C.  D., 
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28.  Power  not 
to  be  ezerciBed 
till  oertain 
eveote  hmppen. 


they  the  said  A.  B.  and  C.  D.,  and  the  sumvor  of  them, 
and  the  executors  of  such  survivor,  their  and  his  assigns, 
or  other  the  personal  representative  or  personal  repre- 
sentatives for  the  time  being  of  the  said  "E.  F.,  shall  and 
will  stand  and  be  possessed  of  and  interested  in  the  last 
day  or  other  the  reversion  left  as  aforesaid  of  the  term  or 
each  of  the  terms  for  which  the  premises  sold  are  held  by 
the  said  A.  B.  and  C.  D.  upon  trust  for  the  purchaser  or 
purchasers  of  the  said  premises  respectively,  and  to  assign 
and  dispose  of  the  same  as  such  purchaser  or  purchasers 
shall  direct ;  Provided  also,  and  it  is  hereby  agreed  and 
declared,  that  the  said  G.  H.,  his  executors,  adminis- 
trators, or  assigns  shall  not  execute  the  power  of  sale 
hereinbefore  contained,  unless  and  until  he  or  they  shall 
have  given  a  notice  in  writing  to  the  said  A.  B.  and  C.  D. 
or  one  of  them,  or  to  some  or  one  of  the  heirs,  executors, 
administrators,  or  assigns  of  them  or  one  of  them,  or  to 
the  heirs,  executors,  or  administrators  of  the  said  E.  F., 
or  some  or  one  of  them,  to  pay  off  the  monies  for  the  time 
being  owing  on  the  security  of  these  presents,  or  left  a 
notice  in  writing  to  that  effect  at  the  usual  or  last  known 
usual  place  of  abode  of  the  persons,  or  some  or  one  of 
the  persons  aforesaid,  or  at  or  upon  some  part  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  or 
demised  or  charged  respectively,  and  default  shall  have 
been  made  in  payment  of  such  monies  or  some  part 
thereof  for  six  calendar  months  from  the  time  of  giving 
or  leaving  such  notice,  or  unless  and  imtil  the  whole  or 
part  of  some  half-yearly  payment  of  interest  which  shall 
become  due  on  the  security  of  these  presents  shall  have 
become  in  arrear  for  three  calendar  months ;    [NoHee  to 
be  mffuAent  nottvithstanding  informality,  and  ttotuAthstand* 
ing  incapacity  of  persons  affected  thereby — Usual  protect 
tion  to  purchasers,  providing  that  '*  the  remedy  of  the 
persons  or  person  interested  in  the  equity  of  redemp- 
tion of  the  premises  sold  in  respect  of  any  breach,  &c., 
shall  be  in  damages  only  " — Mortgagee's  receipt  to  be  a 
discharge  for  the  purchase  money,  "  or  for  so  much  thereof 
as  shall  be  paid  to  him  or  them" — Trusts  of  purchase 
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money  which  shall  arise  from  sale,  **  and  which  shall  be  paid      Pmosdbit 
ix>  him  or  them/'  the  vUimate  trust  being  for  payment  of        ^^' 
surplus  "  unto  the  said  A.  B.  and  C.  D.  or  the  survivor  of    mortoaob  bt, 
them,  or  the  executors  of  such  survivor,  their  or  his  assigns,     a OTMWBTWMa 
or  other  the  trustees  or  trustee  for  the  time  being  of  the      '"  ^^^^  <>» 
aforesaid  wiU  of  the  aaid  E.  F.,  or  to  his  personal  represen-      '^l^' 
tatives  or  representative  for  the  time  being  " — Power  of  _  "^^'holds. 
sale  may  be  exercised  by  any  person  entitled  to  give  re- 
ceipt for  inortgage  money — Mortgagee  not  to  be  liable  for 
involuntary  losses.    See  pp.66iet  seq.y  p.  881];    And  29.  Coyenants: 
THET  THE  SAID  A.  B.  and  C.  D.  do  hereby  for  them- 
selves, their  heirs,  executors,  and  administrators,  and  as 
separate  covenants  each  of  them  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  G.  H.,  his  heirs,  executors,  administrators,  and 
assigns,  That  the  said  several  indentures  of  lease  men-  so.  —that  the 
tioned  in  the  said  first  and  third  schedules  hereunder  ic^es  are  good; 
written,  are  valid  and  subsisting  leases  of  the  said  premises 
therein  respectively  comprised,  and  hereinbefore  expressed 
to  be  hereby  demised  and  charged  respectively,  and  are  in 
nowise  void  or  voidable ;  And  that  all  the  rents,  cove-  81.  —that  rents 
nants,  and  conditions  in  and  by  the  said  several  indentures  aarooveDwiuf* 
of  lease  reserved  and  contained,  and  on  the  part  of  the  performed; 
several  lessees,  their  respective  executors,  administrators, 
or  assigns  to  be  paid,  observed,  or  performed,  have  been 
paid,  observed,  and  performed  up  to  the  date  of  these 
presents ;  And  that  they  the  said  A.  B.  and  C,  D.  now  82.  —for  right 
have  power  to  grant  all  and  singular  the  said  premises  ^^"i^^  *^® 
hereinbefore  expressed  to  be  hereby  granted  To  the  use  of 
the  said  G.  H.,  his  heirs  and  assigns,  in  manner  and  subject 
as  aforesaid;  And  to  demise  all  and  singular  the  said  33.  and  to  demise 
premises  hereinbefore  expressed  to  be  hereby  demised  unto  ^  ???!  *^® 
the  said  G.  H.,  his  executors,  administrators,  and  assigns, 
for  the  several  terms  for  which  the  same  respectively  are 
hereinbefore  expressed  to  be  hereby  demised,  in  manner 
and  subject  as  aforesaid^  And  to  charge  all  and  singular 
the  said  premises  hereinbefore  expressed  to  be  hereby 
charged  in  manner  aforesaid ;  And  also,  that,  if  default  g|   _^^^     .^ 
shall  be  made  in  payment  of  the  said  sum  of  £ or  the  eiyoyment  by 
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mortgagee 
after  default ; 


35. — ^freefrom 
ineumbrances; 


S6.  — ^for  farther 


interest  for  the  same,  or  any  part  thereof  respectively^  on 

the  said  -^ day  of next,  it  shall  be  lawful  for  the 

said  G.  H.,  his  heirs,  executors,  administrators,  and  assigns 
respectively,  to  enter  into  and  upon  the  said  freehold  and 
leasehold  premises  or  any  part  thereof  respectively,  and  the 
same  thenceforth  to  hold  and  enjoy,  and  to  receive  the 
rents  and  profits  thereof  without  any  lawful  interruption 
or  disturbance  by  the  said  A.  B.  and  C.  D.,  their  heirs, 
executors,  administrators,  or  assigns,  or  any  other  person, 
except  persons  claiming  under  the  several  mortgages  and 
charges  mentioned  in  the  said  second  and  third  schedules 
hereunder  written ;  And  that  free  and  discharged  from, 
or  otherwise  by  the  heirs,  executors,  or  administrators  of 
the  said  E.  F.,  or  by  the  said  A.  B.,  and  C.  D.,  or  one  of 
them,  or  their  or  some  or  one  of  their  heirs,  executors,  or 
administrators  sufficiently  indemnified  against,  all  estates, 
incumbrances,  claims  and  demands,  except  the  said  mort- 
gages and  charges  specified  in  the  said  second  and  third 
schedules  hereunder  written,  and  except  in  respect  of  the 
rents,  covenants,  and  conditions  of  the  said  leases ;  And 
FURTHER,  that  the  heirs,  executors,  and  administrators, 
of  the  said  E.  F.,  and  they  the  said  A.  B.  and  C.  D. 
respectively,  and  their  respective  heirs,  executors,  and 
administrators,  and  every  other  person  having  or  lawfolly 
or  equitably  claiming  any  estate,  right,  title,  or  interest  in 
or  to  the  said  freehold  and  leasehold  premises  or  any  of 
them,  or  any  part  thereof  respectively,  shall  and  will  at  all 
times  (at  the  cost  until  foreclosure  or  sale  of  the  estate  of 
the  said  E.  F.,  or  of  them  the  said  A.  B.  and  CD.  or 
one  of  them,  their  or  one  of  their  heirs,  executors,  or 
administrators,  and  afterwards  at  the  cost  of  the  person 
or  persons  requiring  the  same,)  execute  and  do  every 
such  lawful  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  the  said  freehold  premises  and  every 
or  any  part  thereof  to  the  use  of  the  said  Gt.  H.,  his 
heirs  and  assigns,  and  the  said  leasehold  premises 
unto  the  said  G.  H.,  his  executors,  administrators,  and 
assigns,  for  the  residues  then  to  come  of  the  said  several 
terms  for  which  the  same  respectively  are  now  vested  in 
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the  said  G.  H.,  or  are  hereinbefore  eicpreBsed  to  be  hereby  Pbwwdkht 

demised,  subject  nevertheless  as  hereinbefore  is  mentioned,  ^^' 

as  by  the  said  G.  H.,  his  heirs,  executors,  administrators,  mortoaob  bt 

or  assigns  shall  be  reasonably  required ;  And  also,  that  ^^j,  j>bvmms 

the  heirs,  executors,  or  administi-ators  of  the  said  E.  F.,  ^^  **''■'  <>» 

or  they  the  said  A.  B.  and  C.  D.,  or  one  of  them,  or  their  akd 

or  some  or  one  of  their  executors  or  administrators  shall  "^«kholps. 


and  will,  so  long  as  any  money  shall  remain  on  the  secu-  87.  —for  pay- 
rity  of  these  presents,  pay,  observe,  and  perform  all  the  JJfd  pwfOTnumce 
rents,  covenants,  and  conditions  in  and  by  the  said  several  of  oovenanta,  and 
indentures  of  lease  mentioned  in  the  said  first  and  third  mortgagee  in 
schedules  hereunder  written  respectively  reserved   and  respect  thereof, 
contained,  and  on  the  part  of  the  several  lessees,  or  their 
resi)ective   executors,   administrators,   or  assigns  to   be* 
paid,  observed,  or  performed,  and  keep  the  said  G.  H., 
his  heirs,  executors,  administrators,  and  assigns  indemni- 
fied against  all  actions,  suits,  proceedings,  costs,  charges, 
damages,  claims,  and  demands  which  may  be  incurred  or 
sustained  by  reason  of  the  non-payment,  non-observance, 
or  non-performance  of  the  same  rents,  covenants,  and 
conditions  or  any  of  them ;  Provided  always,  and  the  88.  Proviao  oa 
said  A.  B.  and  C.  D.  do  hereby  declare,  that,  as  between  *??/derof  lia- 

•^  ,    ,  '  bilitj  of  mort- 

them,  their  heirs,  executors,  and  administrators,  and  the  gagors  and 
said  premises  expressed  to  be  hereby  granted  and  de-  ^^^J*^^*^ 
mised  and  charged  respectively,  and  the  estate  and  effects 
of  the  said  E.  F.,  the  same  premises,  estate,  and  effects 
shall  be  and  remain  charged  with  the  payment  of  the  said 

principal  sum  of  £ and  the  interest  to  grow  due  for 

the  same  in  exoneration  of  the  said  A.  B.  and  G.  D.,  their 
heirs,  executors,  and  administrators,  estates,  and  effects ; 

the  said  sum  of  £ and  interest  being  primarily  the 

debt  of  the  estate  of  the  said  E.  F. :  Provided  always,  39.  Mortgagee 
and  it  is  hereby  agreed  and  declared,  that  the  proviso  bypieoedlng 
lastly  hereinbefore   contained  shall  not  affect  the  said  P^^oviao. 
G.  H.,  his  executors,  administrators,  or  assigns,  or  in 
anywise  preclude  him  or  them  from  resorting  to  the  said 
A.  B.  and  C.  D.  or  either  of  them,  or  their  or  either  of 
their  heirs,   executors,   or  administrators,   estates,   and 
effects,  in  priority  to  the  said  mortgaged  premises  or  any 
of  them,  or  to  the  estate  and  effects  of  the  said  E.  F.,  or 
from  resorting  ^to  all  or  any  of  the  securities  which  the 


Sftid  O.  H.,  bis  executors,  administrators,  or  assigns  W 
or  shall  have  power  to  resort  to,  together  or  in  such  order 
as  he  or  they  shall  think  fit  (e).     In  witness  kc. 
THE  FIEST  SCHEDULE  referred  to  in  the  above- 
written  indenture : — 
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(«J  As  to  this  and  the  last  proviso,  see  supre,  p.  956,  note. 
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THE    SECOND   SCHEDULE  referred  to  in  the 

above-written  indenture : — 


Deteription. 


Indentures  of  Mortgage  and  Chaige. 


Amount  of 
Debts. 


All  that,  &o. 


Indenture  dated  the  day   of 

,  and  expressed  to  be  made 

between  the  aboye-named  E.  F. 

of  the  one  part,  and of  the 

other  part. 

Indenture  dated  the day  of 

,    indorsed    on   the   al)0Ye- 

mentioned  indenture,  and  ex- 
pressed to  be  made  between  the 
same  parties. 

Indenture  dated  the  day  of 

,  indorsed  on  the  first  aboye- 

mentioned  indenture,  and  ex- 
pressed to  be  made  between  the 
same  parties. 


1 
I 


J 


PUOIDBRT 
XVII. 

XOXTOAOK  BT 

SZX0UT0B8 

Ain>DKTI8BE8 

IV  TBU8T0V 

VXUHOLDS 

LIA8IH0LD8. 


THE  THIED  SCHEDULE  referred  to  in  the  above 

written  indenture : — 


Indentures  of  Lease. 


Terms. 


Indentures  of  Mortgage. 


Indenture     dated 

the day  of 

,  and  ex- 
pressed to  be 
made    between 

of  the  first 

part,     of 

the  second  part, 
and  the  aboye- 
named  E.  F.  of 
the  third  part. 


—  years 
and  three 
quarters  of 
a  year  from 

the day 

of . 


Indenture  dated 
the  — -  day  of 
,  and  ex- 
pressed to  be 
made  between 
the  said  E.  F. 
of  the  one  part, 

and of  the 

other  part. 


Like  particulars  of  other  leases  and  mortgages  affecting 
j  the  same  (/). 


(/)  The  ai  valorem  duty  will  be  payable  on  the  further  advance 
only.    See  p.  806»  supra. 


1008 


MORTGAGES. 


Pbbokdbht 
XVIII. 

XORTQAOB  BT 
DBVUtB  TO  8B- 
OURB  PORTION. 

1.  Parties. 


XVIII. 

MORTGAGE  by  Demise  for  Part  of  a  Term  of 
Years  (a)  for  securing  a  Portion. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 
and  C.  D.,  of  &c.  [trustees  of  the  term  of  years'],  of  the 


Gompftratire 
advantages  of 
mortgages  in 
fee  and  for 
yean. 


Mortgages  fof 
securing  and 
raising  por^ 
iions. 


(a)  The  most  common  mode  of  mortgaging  in  former  times,  at 
least  when  the  sum  was  small,  was  by  a  demise  for  a  long  term  of 
years.  The  method  was  recommended  by  its  requiring  only  one 
deed,  which  needed  neither  inrolment  nor  liyery  of  seisin ;  and  by 
the  circumstance  that  the  chattel  estate  created  went  to  the  mort- 
gagee's personal  representatiyes,  together  with  the  debt.  But  on 
the  other  hand,  the  mortgagee,  if  he  foreclosed,  got  only  a 
term  instead  of  the  fee,  and,  unless  by  special  stipulation,  lie 
was  not  entitled  to  the  custody  of  the  title  deeds  (ante,  YoL  i., 
p.  527),  or  to  the  other  adyantages  incident  to  a  freehold  estate. 
A  mortgage,  too,  for  a  term  did  not  admit  of  the  introduction 
of  an  efifectiye  power  of  sale,  for  the  mortgagee  could  dispose  of 
the  term  only,  unless  the  mortgagor  concurred  in  the  sale.  These 
disadyantages  haye  led  to  the  almost  uniyersal  abandonment  of 
mortgages  for  terms  of  years,  except  in  the  case  of  the  mortgage 
being  made  under  a  term  or  power  contained  in  a  settlement,  and 
occasionally,  though  in  modem  practice  not  yery  commonly,  in  &e 
case  of  the  mortgage  being  contained  in  a  purchase  deed :  see  supra, 
**  Conyeyances  on  Sales,"  Precedent  XXX  V 11.,  p.  354.  Li  the 
latter  case  there  is  no  good  reason  for  the  practice ;  but  in  the 
former  it  is  a  matter  of  necessity,  unless,  as  is  sometimes  the  cassi 
the  trustees  haye  a  special  power  of  mortgaging  in  fee  by  appoint- 
ment, or  the  owner  of  the  reyersion  joins  in  the  security;  and  it 
may  happen  that  the  owner  of  the  reyersion  may  be  willing  to 
join  and  coyenant  for  payment  of  the  money,  but  may  decline  to 
diyest  himself  of  the  freehold  estate. 

When  a  mortgage  for  raising  or  securing  a  portion  or  a  charge  is 
made  by  trustees  alone,  it  is  an  inconyenient  circumstance  that  there 
is  no  one  to  coyenant  for  payment  of  the  principal  Inoney  and 
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first  part;  E.  F.,  of  &c.  [tenant  in  tail],  of  the  second 
part;  and  G.  F.,  of  &c.  [mortgagee] ,  of  the  third  part: 


interost,  80  that  the  mortgagee  must  look  to  the  land  as  his  only 
resort    But  it  yery  commonly  happens  that  the  tenant  for  life  or 
owner  of  the  estate  is  willing  to  facilitate  matters,  at  all  events  to  the 
extent  of  coyenanting  for  the  payment  of  interest.    If  the  owner 
ooncor,  the  mortgage  may  be  made  in  any  manner  the  parties 
please ;  but  if  he  do  not  concur,  or  if,  from  fear  of  letting  in  his 
incambrances  or  otherwise,  the  mortgage  be  made  in  pursuance  of 
the  power,  the  terms  of  that  po'Vjrer  must  be  strictly  adhered  to. 
Thus,  if  the  power  authorise  the  creation  of  a  term  with  a  proyiso 
for  cesser  in  certain  eyents,  the  term  which  is  created  should  be 
made  to  cease  on  those  eyents ;  and  if  the  mortgage  be  of  a  term, 
or  nnder  a  term  created  by  the  original  deed,  it  must  be  seen  that 
the  manner  in  which  that  term  is  dealt  with  conforms  to  the 
directions  contained  in  the  deed  creating  it.    The  rule  of  the  Court 
(thoogh  somewhat  qualified  by  more  recent  decisions)  used  to  be, 
ihat;  unless  the  contrary  were  prescribed,  the  payment  of  portions, 
when  absolutely  yested,  was  not  to  be  deferred  till  after  the  deter- 
mination of  the  estates  (if  any),  prior  to  the  term  for  securing  them, 
but  that  they  shoxQd  be  raisable  by  mortgage  or  sale  of  the  reyer- 
sionary  term  (see  the  2nd  ed.  of  this  work,  Yol.  iii.,  361).    In  con- 
sequence o{  the  iigury  which  would  be  occasioned  to  the  reyer- 
aion,  if  portions  were  raised  during  the  continuance  of  a  prior  life 
estate  withont  any  proyision  for  keeping  down  the  interest,  the  plan 
pursued  in  well-drawn  instruments,  in  framing  trusts  for  raising 
portions  where  there  is  a  life  estate  prior  to  the  term  under  which 
the  portions  are  raisable  (as,  for  example,  where  the  portions  are 
prcmded  for  the  younger  children  of  the  first  tenant  for  life),  is  to 
render  the  portions  raisable  after  the  decease  of  the  tenant  for  lifei 
or  in  his  lifetime  by  his  direction ;  and  in  the  latter  altematiye,  to 
empower  the  trustees  to  limit  a  term  to  take  effect  during  the  life 
of  the  tenant  for  life — so  as,  in  substance,  to  enable  them  to  raise 
the  portions  by  dealing  with  an  interest  in  possession.    See  the 
foirn  of  trusts  of  a  term  for  raising  portions  where  there  is  a  tenant 
ibr  hfO)  ante,  Yol.  i.,  p.  314.    The  law  with  respect  to  portions  will 
be  found  in  Yol.  iii.  of  this  work,  2nd  ed.  322,  et  seq. ;  Ooote  on 
Kor^ages,  3rd  ed.,  Book  ii.  c.  7;  Sugd.  Pow.,  8th  ed.,  ch.  16, 
8i  8 ;  and  Peachey,  Settlements,  ch.  14.    It  is  doubtfal  whether 
trustees  with  power  to  mortgage  for  raising  portions  could  without 
special  authority  make  a  mortgage  with  power  of  sale  (see  supra, 
pp.  631,  et  8eq.»  986) ;  and  in  this  particular  case  it  does  not  seem 
desirable  that  this  authority  should  be  conferred,  as  the  sale  of  a 
teitx  could  hardly  be  other  than  disadyantageous,  and  the  family 


Pbbobdiiit 
XVIIL 

XORTOAOB  BT 
DIMIBB  VO  SB- 
CURB  POBTIOH. 


1010  MORTGAGES. 

PftEoiDBHT      Whereas  E.  F.,  now  deceased  (the  father  of  the  said 

'        E,  F.,  party  hereto,  and  of  the  said  G.  F.),  duly  made 

MORxaAov  Bt     and  executed  his  will  dated  the day  of ,  and 

cuBB  poKTioK.    thereby  gave   and   devised   all  liis   manors,  messuages, 
2.  Bedtalofwill  l^^ds,  tenements,  hereditaments,  and  real  estate  in  the 

cmtiDg  the         county  of ,  to  the  use  of  the  said  A.  B.  and  C.  D., 

their  executors,  administrators,  and  assigns  for  the  tenn 
of  600  years,  to  be  computed  from  the  day  of  his  the  said 
testator's  decease,  without  impeachment  of  waste,  upon 
the  trusts  thereinafter  declared  and  in  part  hereinafter 
mentioned  concerning  the  same,  and  from  and  after  the 
determination  of  the  said  term  of  500  years,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the 
use  of  his  the  said  testator's  three  sons — ^the  said  E.  F. 
parfy  hereto,  the  said  G.  F.  and  H.  F.  successively  ac- 
cording to  their  respective  seniorities  in  tail  male ;  And 
the  said  testator  thereby  declared  that  the  said  manors, 
hereditaments,  and  premises  were  so  devised  to  the  said 
A.  B.  and  C.  D.,  their  executors,  administrators,  and 
assigns  for  the  said  term  of  500  years  as  aforesaid,  npon 
trust  (among  other  things)  that  they  the  said  trustees  or 
the  survivor  of  them,  or  the  executors  or  administrators 


charges  on  a  considerable  estate,  being  usually  amply  seooied,  and 

comparatively  free  from  the  liability  to  be  paid  off,  afford  safficieat 

advantages  to  render  them  a  desirable  and  marketable  deeoqytion 

of  investment  without  the  addition  of  a  power  of  sale. 

Usual  frame  of         ^^  Precedent  in  the  text  is  not  the  most  usual  form  of  security 

secority  for  fbr  a  portion.    What  is  mostly  wanted  is  not  a  mortgage  for  the 

portions.  amount  of  the  portion,  but  the  money  itself.    Hence,  the  frame  of 

the  instrument  oonmionly  is  that  of  a  mortgage  by  the  trostsea  of 
the  term  to  the  person  advancing  the  money,  with  a  covenant  by  the 
owner  of  the  estate  for  keeping  down  the  interest,  sometimeB 
extending  also  to  the  payment  of  the  principal ;  the  money  ndaed 
being  paid  by  the  direction  of  the  trustees  to  the  portionist,  who 
joins  for  the  purpose  of  acknowledging  the  receipt  of  the  money. 
The  Ftecedent  in  the  text,  which  is  adapted  to  the  case  in  which 
the  portion  is  secured  to  the  portionist,  instead  of  being  raised  and 
paid  to  him,  might  easily  be  rendered  available  as  a  model  ht  a 
mortgage  made  to  a  stranger  as  security  for  the  amount  of  a  portion 
which  is  actually  raised. 
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of  such  survivor,  should  before  the  end  of  six  calendar      ?KwmDwxt 

months  next  after  his  the  said  testator's  decease  by  de-  ' 

mise,  assignment,  mortgage,  sale,  or  other  disposition  of  «o"oa«  bt 
the  said  manors,  hereditaments,  and  premises,  or  of  any  of  cubi  pobtioit. 
them,  or  of  any  part  or  parts  thereof,  for  all  or  any  part 
of  the  said  term  of  500  years,  or  by  such  other  means  as 
therein  mentioned,  levy  and  raise  the  sum  of  £2000,  to- 
gether with  interest  for  the  same  after  the  rate  of  £4  per 
cent,  per  annum  from  the  time  of  his  decease,  and  pay 
the  same  to  his  son  the  said  G.  F.  for  his  own  use  and 
benefit ;  and  should,  by  and  out  of  the  rents  and  profits 
of  the  said  manors,  hereditaments,  and  premises,  levy 
and  raise  and  pay  to  the  said  G-.  F.  or  his  assigns  during 
his  life  the  clear  yearly  sum  of  £500,  to  commence  from 
the  time  of  his  the  said  testator's  decease ;  and  in  case 
his  said  son  G-*  F.  shoidd  at  any  time  or  times  within  the 
space  of  five  years  after  he  should  become  entitled  to  the 
said  yearly  sum  of  £500,  determine  to  accept  a  gross  sum 
or  gross  sums  of  money,  after  the  rate  of  ten  years'  pur- 
chase, for  all  or  any  part  or  parts  of  the  said  yearly  sum 
of  £500,  and  shoidd  signify  such  his  option  by  writing 
under  his  hand  to  the  said  A.  B.  and  C.  D.  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  then  and  in  every  such  case  they  the  said  A.  B, 
and  C.  D.  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  by  all  or  any  of 
the  means  thereinbefore  mentioned  levy  and  raise  such 
gross  sum  or  sums  of  money  after  the  rate  aforesaid,  and 
pay  the  same  to  the  said  G.  F. ;  And  vthereas  the  said 

E.  F.,  deceased,  died  on  the  day  of without 

having  revoked  or  altered  his  said  will ;  And  whereas, 

on  the day  of ,  the  said  G.  F.,  in  exercise  of 

the  power  enabling  him  in  that  behalf  given  by  the  said 

will  of  the  said  £.  F.  deceased,  signified  to  the  said  A.  B. 

and  G.  D.  his  option  to  accept  the  sum  of  £5000  as  a 

gross  sum  of  money,  after  the  rate  of  ten  years'  purchase, 

for  the  whole  of  the  said  yearly  sum  of  £500  to  him 

by  the  said  vrill  directed  to  be  paid  as  aforesaid;  And  5.  —of the 

wsEEREAs  the  said  sum  of  £2000,  bequeathed  to  the  said 

VOL.  II,  8  u 


8.  — death  of 
testator: 

4.  ^f  the  le- 
gatee faaTing 
signified  his 
option  to  take 
the  portion ; 


legacy  remaining 
unpaid; 
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6.  —of  payment 

ofarreanof 

aimiiity, 


7.  — ^that  por- 
tion remaios 
due. 


8*  — Agreanent 


G.  F.  by  the  said  wiU  still  remains  owing  to  the  said 
G.  F.,  but  all  interest  for  the  same  has  been  paid  up  to 
the  day  of  the  date  of  these  presents :  And  whebeas  all 
arrears  of  the  said  yearly  sum  of  £500  to  the  said  G.  F. 
by  the  said  will  directed  to  be  paid  have  been  paid  up  to 
the  day  on  which  the  same  yearly  sum  determined  in 
consequence  of  the  option  so  as  aforesaid  signified  by  the 
said  G.  F.  to  accept  a  gross  sum  in  lieu  of  the  said  yearly 
sum ;  And  whereas  the  principal  sum  of  J6500O,  to  which 
the  said  G.  F.  became  entitled  by  having  signified  such 
option  as  aforesaid,  is  now  owing  to  the  said  G.  F.,  but 
all  interest  for  the  same  has  been  paid  up  to  the  day  of 
the  date  of  these  presents  (b) ;  And  whereas  it  has  been 


Legacy  daty 
oh  legacies 
payable  out  of 
real  estate. 


Succession 
duty  on  por- 
tions. 


{h)  No  referenoe  is  made  in  the  deed  to  jthe  legacy  duty ;  but  the 
amoimt  of  such  duty  should  either  be  paid  by  the  legatee  to  the 
trustees,  or  be  deducted  in  ascertaining  the  amount  secured  by  i3b& 
mortgagee;  and,  in  either  case,  the  trustees  should  take  from 
the  legatee  a  receipt  pursuant  to  the  Legacy  Duty  Acts,  and 
procure  it  to  be  properly  stamped  upon  payment  of  the  duty.   By 
the  statute  45  Geo.  3,  o.  28,  s.  5,  the  duties  on  legades  payable  mi 
of  real  estate  are  to  be  paid  by  the  trustee  or  trustees  to  whom  tiie 
real  estate  is  devised,  or,  if  there  is  no  trustee,  by  the  person  or 
persons  entitled  to  such  real  estate  subject  to  the  legacy,  or  em- 
powered or  required  to  pay  the  legacy,  and  are  to  be  retained  ont 
of  the  legacy  (as  to  Ireland,  see  5  &  6  Vict.  c.  82,  s.  37).    "When 
there  is  more  than  one  owner  in  possession,  it  seems  that  they  are 
all  liable  {Attomey^Oeneral  y.  Jachon,  2  Cr.  &  Jery.  101).    It 
must,  however,  be  remembered,  that  a  direction  that  the  l^acy 
shall  be  paid  without  deduction,  and  other  similar  expressioDfl, 
would  throw  the  duty  on  the  knd  (2  Wms.  Executors,  6th  ed.. 
Part  3,  Book  v.,  ch.  3 ;  1  Jarm.  on  Wills,  3rd  ed.  p.  173,  note  (m).) 
But  though  a  bequest  of  a  dear  annuity  entitles  tlie  legatee  to  an 
annuity  free  from  legacy  duty,  the  same  role  does  not  neoeasaiily 
apply  where  the  bequest  is  of  a  sufficient  snm  to  raise  a  dear 
annuity ;  for  in  that  case  it  may  be  a  legitimate  inference  from  the 
circumstances  that  the  word  **  dear  "  refers  to  the  expenses  of  Ihs 
investment  {Saiidera  y.  Kidddl,  7  Sim.  636,  followed  in  Fri^ 
y.  Field,  19  Beay.  497 ;  but  see  WiOcB  y.  Grwm,  2  Jur.,  N.  S.,  798), 

Portions  raisable  under  a  settlement  of  real  estate  would,  under 
16  &  17  Yict.  c.  51,  be  subject  to  succession  duiy.  It  would  seem, 
that,  by  s.  44,  not  only  the  portionist,  but  also  the  trustees  chaiged 
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agreed,  that,  in  satisfaction  and  discharge  of  the  said      Prkobdkht 
sums  of  f2000  and  ^65000,  a  mortgage  for  the  sum  of        ^^"'' 

^67000,  with  interest  at  the  rate  of per  cent,  per     mobtgaqb  by 

annum,  shall  he  made  to  the  said  G.  F.,  under  the  trusts    o^^  portiok. 
of  the  said  term  of  600  years,  of  the  messuages,  lands,  ^r  mortgage 
and  other  hereditaments    hereinafter  expressed   to  be  in  discharge  of 
hereby  demised,  with  their  appurtenances ;  and  that  the  portion. 
said  E.  F.,  party  hereto,  shall  enter  into  the  covenant 
hereinafter  contained  for   payment  of  the  interest  on 
the  said  sum  of  ^7000 :  NOW  THIS   INDENTUKE  9.  WitncBaeth. 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  tuB.  satisfaction  and  discharge  of  the  said  lo.  Conmdera- 
sums  of  ^2000  and  jESOOO   (from  which  said  sums  of  *^''* 
d62000  and  ^5000  and  the  interest  thereof  respectively, 
the  said  G.  H.  doth  hereby  release  as  well  the  said  A.  B. 
and  C.  D.  and  each  of  them,  their  and  each  of  their  heirs, 
executors,  administrators,  and  assigns,  as  the  said  pre- 
mises charged  therewith  by  the  hereinbefore  recited  will, 
other  than  those  comprised  in  the  security  intended  to 
be  hereby  made).  They  the  said  A.  B*  and  C.  D.  do,  and 
each  of  them  doth,  hereby  grant  and  demise  unto  the  n.  DemiBe. 
said  G.  F.,  his  executors,  administrators,  and  assigns, 
All  that  &c.  [parcels]^  being  part  of  the  hereditaments  12.  Parcels. 
by  the  said  will  of  the  said  E.  F.,  deceased,  devised  or 
limited  to  the  said  A.  B.  and  C.  D.,  their  executors, 
administrators,  and  assigns,   for  the  said  term  of  500 
years  as  hereinbefore  is  mentioned,  together  with  &c. 
[General  words,  omitting  the  *'  aU  the  estate  "  clause  (c)] , 
To  HATE  AND  TO  HOLD  the  Said  messuages  or  tenements,  id.  Habendum 
parcels  of  land  and  hereditaments,  and  all  other  the  pre- 


widi  the  duty  of  raising  the  portion,  and,  perhaps,  if  there  were  no 

tmsteee,  the  owner  of  the  knd,  would  be  personally  acoonntable  for 

the  saooeeBaon  duty,  though  perhaps  the  language  of  the  Act  may 

be  oonsidered  not  altogether  dear  in  this  respect.    The  cases  as  to 

the  incidence  of  legacy  duty  would,  no  doubt,  be  followed  upon 

ooTiesponding  questions  arising  with  respect  to  succession  duty. 

(c)  ^With  reference  to  the  omission  of  the  estate  clause  in  a  demise, 

see  p.  972,  note,  supra. 
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Frkcxdekt      mises  hereinbefore  expressed  to  be  hereby  demised  unto 

•         the  said  G.  H.,  his  executors,  administrators,  and  assigns 

MOBTGAaH  BT     for  the  tcrm  of  450  years,  to  conunence  from  the  day 

CURB  PORTION.    T^^xt  before  the  day  of  the  date  of  these  presents  and 

thenceforth  next  enstdng,  without  impeachment  of  waste, 
subject  nevertheless  to  the  proviso  for  cesser  hereinafter 

14.  Proviso  for  contained ;  Provided  always,  and  it  is  hereby  agreed 
ofBHcr  and  declared,  that,  if  the  said  A.  B,  and  C.  D.,  their  exe- 
cutors, administrators,  or  assigns,  or  the  said  E.  F.  party 
hereto,  or  any  other  person  or  persons  interested  in  the 
inheritance  of  the  said  premises  in  remainder  expectant 
upon  the  determination  of  the  said  term  of  600  years, 

shall,  on  the day  of  — ' —  next,  pay  to  the  said  G.  F., 

his  executors,  administrators,  or  assigns  the  said  sum  of 
£7000,  with  interest  for  the  same  in  the  meantime  at  the 

rate  of per  cent,  per  annum,  the  said  term  of  450 

years  hereby  created  shall  inunediately  thereupon  cease 
and  determine ;    [Covenant  by  A,B.  and  C  D.  against  in- 

15.  CoveDant  by  cuTnbrances,  see  p.  982,  s^ipra] ;  And  the  said  E.  F.  party 
for  wment^f  hereto  doth  hereby,  for  himself,  his  heirs,  executors,  and 
interest  accru-  administrators,  covenant  with  the  said  G.  F.,  his  exe- 
lifl  ^^^    '      cutors  and  administrators,  that  the 'said   E.  F-  party 

hereto  will  at  all  times  during  his  life,  if  the  aforesaid 
sum  of  £7000  or  any  part  thereof  shall  so  long  remain  on 
the  security  of  these  presents,  pay  to  the  said  G.  F.,  his 
executors,  administrators,  or  assigns  the  interest  for  the 
said  sum  of  £7000,  or  for  so  much  thereof  as  shall  for 

the  time  being  remain  unpaid,  at  the  rate  of per  cent 

per  annum,  by  equal  half-yearly  payments,  on  the  — - 
day  of and  the day  of (d).    In  wttness  &c 

{d)  If  a  tenant  for  life  or  for  any  other  limited  estate  ehoM 
coyenant  for  the  payment  of  the  principal  as  well  as  the  interest, 
a  proviso  should  be  added  (as  at  p.  1005,  supra),  throwing  the  debt 
primarily  on  the  land  in  exoneration  of  the  covenantor,  but  so  as 
not  to  affect  the  rights  of  the  mortgagee.  In  the  Precedent  in  tbe 
text,  the  tenant  in  tail  being  in  any  case  bound  to  keep  down  tiie 
interest  during  his  hfe,  a  clause  of  this  description  would  of  coune 
be  out  of  place.  With  respect  to  the  remedies  of  a  tenant  for  life 
who  pays  off  an  incumbrance  on  the  estate,  see  TermarU  v.  Trencbardy 
Weekly  N.,  1868,  170. 
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XIX. 

MORTGAGE  of  two  Leases  of  Mines  with  the  Lici:nce  Pbboedkht 

of  the  Lessors — ^Power  of  Sale — Provisions  for  ^^^' 

Payment  of  the  Mortgage  Money  by  Instalments,  mortqagb  o» 

and  for  the  Postponement  of  the  Payment  of  In-  ^^q^^y^co^ 

stalments  in  certain  Events — Release  by  one  of  the  ^^^^  "^  i»- 

Lessors  of  a  former  Breach  of  Covenant  (a).  


THIS  INDENTURE,  made,  &c.,   between  A.  B.,  of  i.  Partia. 
&c.  \mortgagor^,  of  the  first  part;    C.  D.,  of  &c.  [Jirst 
lessorjy  of  the  second  part;  E.  F.,  of  &c.  [second  lessorl, 
•of  the  third  part ;  and  G.  H.,  of  &c.,  and  I.  K.,  of  &c. 
[mortgagees'],  of  the  fourth  part ;  [Recites  a  mining  lease  2.  Redula : 
from  M.  N.  to  A.  B.,  for  a  term  of  forty  years,  setting  out  s*  —Pi"*  lease. 
the  proviso  for  re-entry  on  several  events,  and,  among  4.  —Proviso  for 
others,  in  case  of  the  assignment  or  demise  of  the  demised  Si^atiom 
premises  or  any  part  thereof,  "  without  the  express  licence 
and  consent  of  the  said  M.  N.,  his  heirs  or  assigns,  first 
had  and  obtained  in  writing  under  his  or  their  hand  or 
hands  for  that  purpose  " — Recites  a  mining  lease  from  5.  —Second 
P.  Q.  to  A.  B.  for  a  term  of  twenty -one  years,  at  (among   ®"®' 
other  rents)  a  rent  of  JglOOO,  to  be  paid  in  each  year  for 
one  acre,  whether  worked  or  not,  setting  out  a  covenant  not  6.  —Covenant 
to  assign  or  underlet  "  without  the  licence,  approval,  or  ^°*  *°  *^®°' 
consent  in  writing  of  the  said  P.  Q.,  his  heirs  or  assigns, 

(a)  When  mines  form  the  subject  of  a  mortgage,  it  will  fre- 
quently be  a  proper  arrangement  for  the  money  to  be  paid  off  by 
instahnents.  In  this  way  the  mortgagor  will  have  the  advantage 
of  paying  off  the  debt  out  of  the  profits  of  the  mines,  while  the 
mortgagee  will  be  protected  against  the  exhaustion  of  the  security 
without  the  corresponding  reduction  of  the  debt. 
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PAID  BT  IN- 
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7.  — Tarious 
transactions 
with  creditors 
and  mortgage 
to  present 
mortgagees. 

8.  Present  own- 
ership of  the 
reversion  of 

the  leases. 

9.  — Honej 
owing  to  mort- 
gagees  on  their 
security. 

10.  — and  for 
other  advances. 


11.  — Amount 
of  existing  deht 
on  account 
stated. 


12.  Agreement 
by  first  lessor  to 
giro  licence  to 
assign. 

Becitals  of 
leases. 


for  every  such  purpose  from  time  to  time  first  had  and 
obtained"  (b) — Recites  divers  dealings  of  A.  B.  vnth  his 
creditors,  and  a  final  release  by  them  to  him  of  aU  (Mm, 
excepting  a  claim  by  G,  H.  and  I.  K.  in  respect  of  amort- 
gage  by  demise  of  the  property  comprised  in  the  term  of 
twenty-one  years  for  securing  £9000  and  further  adcanceit 
not  exceeding  in  the  whole  £10,000 — Recites  that  the  rever- 
sion expectant  on  the  term  of  forty  years  is  vested  in  C^D., 
and  the  reversion  expectant  on  the  term  of  twenty-one  yean 
is  vested  in  E.  FA  :  And  whereas  a  considerable  sum  of 
money  is  now  owing  by  the  said  A.  B.  to  the  said  G.  H. 
and  I.  K.  upon  the   security  of  the  said  indenture  of 
mortgage :  And  whereas  the  said  G.  H.  and  I.  K.,  in 
order  to  enable  the  said  A.  B.  to  effectuate  the  arrange- 
ment hereinbefore  mentioned  to  have  been  made  with  his 
creditors  and  for  other  purposes,  have,  at  the  request  of 
the  said  A.  B.,  advanced  divers  large  sums  of  money  to 
or  on  the  account  of  the  said  A.  B.,  under  an  agreement 
that  the  repayment  of  such  sums  of  money  as  should, 
upon  an  account  stated,  be  found  due  from  the  said  A.  B. 
to  the  said  G.  H.  and  I.  K.,  as  well  upon  the  said  security 
as  in  respect  of  the  said  advances,  should  be  secured,  with 
interest,  in  manner  hereinafter  appearing :  Ain>  whekbaS) 
upon  an  account  this  day  stated  between  the  said  k*  B. 
and  the  said  G.  H.  and  I.  K.,  there  is  owing  from  the  said 
A.  B.  to  the  said  G.  H.  and  I.  K.  the  sum  of  £80,000. 
And  whereas  the  said  CD.  hath  agreed  to  give  his 
licence  and  consent  to  such  assignment  by  way  of  mort- 


{h)  In  recitals  of  leases  it  is  mostly  proper  to  give  thd  litenl 
description,  not  only  of  the  lands,  but  also  of  the  powers,  privileges, 
and  easements  demised.  The  exceptions  and  reservatfons,  too, 
should  be  stated,  for  otherwise  the  recital  would  give  an  inacoorate 
view  of  the  operation  of  the  lease.  It  is  also  proper  to  state  ^ 
rents  reserved ;  and  in  leases  of  mines,  in  which  the  rents  aie 
usually  numerous  and  complicated  in  their  circamstanoeB,  the 
statement  should  be  in  the  words  of  the  lease ;  there  is,  in  fiEkot,  bo 
proper  alternative  but  that  of  referring  to  them  generally  as  "  the 
rents  thereby  reserved,"  for  to  half  state  them  is  objeotioDable. 
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gage  of  the  said  premises  comprised  in  and  expressed  to      Prkokdbkt 
be  demised  by  the  said  indenture  of  &c.  [thejirst  lease],         ^^ 
as  is  hereinafter  contained  (c),  but  so  that  nothing  herein     mortoaob  o» 

iCnmiO  LBASES 


— ^XONST  TO  HI 
PAID  BT  IK- 


(c)  Until  recently  the  granting  of  a  licence  to  assign  or  dis-       btalmbsts. 
pensing  with  any  other  condition  in  the  lease,  although  confined  As  to  oonditions 
to  the  particular  aflaigmnent  or  other  act  immediately  in  contem-  •"^  covenants 
plation,  put  an  end  to  the  restriction,  by  reason  of  the  doctrine  in  4;^   wi^out' 
Dumpor^s  com,  4  Bep.  119,  that  a  condition  dispensed  with  in  part  licence, 
is  gone  altogether  (see  Brummd  y.  Macpherson,  14  Yes.  173 ;  Beal 
Prop.  Gem.  3rd  Eep.,  pp.  4d— 51 ;  ante,  Vol.  i.,  pp.  129  et  seq.)  ; 
and  hence  on  the  granting  of  a  licence  to  assign  it  was  necessary 
that  a  deed  of  defeasance  should  be  executed  by  the  assignee  to 
restore  the  right  of  re-entry  and  place  the  lessor  in  the  same 
situation  he  was  in  before ;  see  a  Precedent  of  such  a  deed  in  the 
2nd  ed.  of  this  work,  Vol.  v.,  p.  1032;  and  with  respect  to  tho 
nature  and  operation  of  defeasances,  see  Cm.  Dig.  by  White, 
VoL  ii.,  p.  7,  note  (6),  Vol.  iv.,  pp.  89,  90.    But  now  by  Lord 
St  Leonardp'  Act,  22  &  23  Vict,  c  35,  which  appHes  to  leases  22  &  23  Vict 
granted  before  as  well  as  since  the  Act,  it  is  provided  (s.  1),  that  a  ^  ^^ 
licence  to  do  any  act  which  without  the  licence  would  create  a 
forfeitare,  shall,  unless  otherwise  expressed,  extend  only  to  the 
actoal  assignment  underlease  or  other  matter  specifically  autho-  * 

rifled,  and  that  all  rights  under  coyenants  and  powers  of  re-entiy 
shall  remain  in  fall  force  and  be  available  as  against  any  subso-    ^ 
qnent  breach  of  covenant  or  condition  in  the  same  manner  as  if 
no  such  licence  had  been  given.    Section  2  of  the  Act  deals  with 
another  consequence  of  the  doctrine  as  to  the  indivisibility  of  con- 
ditions, enaoting  that  a  licence  given  to  one  of  several  lessees  or 
■  00-owners  to  assign  or  underlet  his  share  or  interest,  or  to  do  any 
other  act  prohibited  to  be  done  without  licence,  or  given  to  any 
lessee  or  owner,  or  to  one  of  several  lessees  or  owners,  to  assign 
or  underlet  or  do  any  other  act  in  respect  of  part  only  of  the  pro- 
perty, shall  not  operate  to  destroy  the  right  of  re-entry  in  case  of 
any  breach  of  the  covenant  or  condition  in  respect  of  the  other 
shares  or  property  (see  Leeds  v.  Crompion,  1  Boll  Ab.  472,  pi.  7, 
2  Bills.  291,  Gro.  EHz.  816).    As  to  the  effect  of  these  enactments, 
see  Mr.  Vaizey's  treatise  on  the  Act,  where  tho  subject  is  fully 
discussed.    Beferenoe  may  also  be  made  to  the  23  &  24  Vict. 
c  38,  s.  6,  whereby  the  waiver  of  the  benefit  of  any  covenant  or 
condition  in  a  lease  is  not  to  operate  as  a  general  waiver  thereof. 
A  covenant  against  assignment  and  tmderletting  without  liconco 
runs  with  the  land  {Williams  v.  Earle,  Weekly  N.  1868,  199),  so 
that  such  a  restriction,  whether  in  the  form  of  a  covenant  or  con- 
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PsioxDin  contained  shall  be  constmed  to  authorise  any  farther 
1  assignment  of  the  same  premises  except  by  way  of  le- 

xoBTOAOB  or  assignment  to  the  said  A.  B.,  his  executors,  administra- 
xnrnio  lbasbs  ,  . 

— MOHBT  TO  Bi  tors,  or  assigns,  in  pursuance  of  the  proviso  for  redemp- 

'^LMBm  ^^^  hereinafter  contained.     \_SimUar  recital  of  agreement 


dition,  will  now  be  binding  on  the  assigns  with  licence  of  the 
leasee,  if  the  restriction  in  terms  extends  to  **  assigns; "  bat  if  the 
assigns  are  not  named,  it  is  oonceiyed  that  Ihey  would  not  be 
bound  by  the  coyenant  or  condition  (see  Paul  y.  Nune^  8  B.  &  C. 
486,  2  Man.  &  By.  525).  An  assignment,  though  by  way  of 
mortgage  only,  is  a  breach  of  a  condition  not  to  assign ;  but  enuk 
a  condition  is  not  broken  by  an  tmderlease  {Ortuoe  d,  Blenawe 
y.  Bughy,  2  W.  Bl.  766,  3  Wils.  234 ;  Kimtenley  y.  Orpe,  1  Dong. 
56),  and  would  therefore  not  .preyent  a  mortgage  by  demise; 
and  the  deposit  of  a  lease  by  way  of  equitable  mortgage  is  no 
breach  of  a  condition  not  to  assign  '*  or  otherwise  part  with  the 
lease"  or  premises  {Doe  d,  FiU  y.  Hogg,  1  Car.  &  P.  160,  4  Dow. 
&  By.  226,  S.  C.  nom.  Doe  d.  PiU  y.  Laming,  By.  &  Moo.  36), 
and  the  assignees  in  bankruptcy  may  sell  the  lease  for  the  benefit 
of  the  mortgagee  {Ex  parte  BoglehoU,  1  Bese,  432 ;  Ex  parte  Shef' 
man,  Buck,  462;  Ex  parte  Drake,  1  M.  D.  &  De  G.  539;  supra, 
pp.  671,  672).  If  tmderletting  be  alone  prohibited,  a  mortgage 
by  assignment  would  be  no  breach  of  the  condition ;  but  if  the 
restriction  extend  both  to  assignment  and  underletting,  a  security 
could  not  be  giyen  without  licence,  except  by  way  of  deposit  of 
the  lease,  with  a  power  of  attorney  to  receiye  Ihe  rents  in  case  the 
property  should  be  underlet  with  licence:  see  Sweet's  Jann. 
Cony.,  Yol.  yi.,  p.  405.  With  respect  to  the  construction  and 
operation  of  conditions  against  assignment  and  underletting,  see 
further  the  2nd  ed.  of  this  work,  Vol.  y.,  pp.  176  et  seq., 
where  the  authorities  are  collected;  Piatt  on  Leases,  YoL  xL 
pt.  y.  ch.  X.  s.  7;  Sweet's  Jaim.  Cony.  Leases,  YoL  iy.,  pp.  368 
et  seq. 

Li  the  Precedent  in  the  text,  each  of  the  lessors  is  n^de  a  party 
for  the  purpose  of  giying  his  licence  to  the  mortgage,  as  well  as  to 
the  re-assignment  on  redemption ;  but  the  licence  is  restricted  so 
as  not  to  authorise  any  further  assigimient  by  the  morlgagees. 
The  licence  is  usually  giyen  by  a  separate  instrument,  and  the 
lessor  offcen  objects  to  being  made  a  party  to  the  assignment  or 
underlease ;  but  in  any  case  it  should  of  course  be  in  oonfonnity 
with  the  requirements  of  the  lease.  If  a  licence  in  writing  is 
required,  a  parol  one  will  not  suffice  (see  Boe  d.  Qregeon  y.  Harrw3n, 
2  T.  B.  426). 
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by  E.  F.to  grant  licence  aa  to  premises  in  second  lease.]  Pbioidbrs 

And  whereas  there  is  a  considerable  arrear  of  mine  rent,  ; 

to  the  amount  of  £4000  or  thereabouts,  due  to  the  said  hobtoaqb  or 

.E.  F.  upon  the  said  last-mentioned  indenture ;    And  ^xohit  to  bb 

WHEREAS  it  is  apprehended  that  the  said  A.  B.,  by  making  '^^  ®^  ^^' 

^^  ''  ^  8TALKBRTS. 

the  demise  contained  in  the  said  indenture  of  mortgage 


without  licence  from  the  said  E.  F.,  committed  a  breach  niJ^Vowing 
of  his  hereinbefore  recited  covenant  in  that  behalf;  and  to  second  lowor. 
the  said  E.  F.  has  agreed  to  release  the  said  A.  B.,  his  i^^^^^^h 
heirs,  executors,  administrators,  and  assigns  from  his  and  of  coyenant 
their  liability  in  respect  of  such  breach  of  covenant  in  Jo  rdSw  eame. 
nuumer  hereinafter  mentioned :  NOW  THIS  INDEN-  is.  Witneaseth. 
TURE  WITNESSETH,  that,  in  pursuance  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the  said  ^g,  Ooxudder- 
snm  of  £30,000  owing  by  the  said  A.  B.  to  the  said  G.  H.  at'*©'*- 
and  I.  K.  as  aforesaid,  and  of  the  premises,  he  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  G.  H.  and  I*  K., 
their  executors  and  administrators,   &c,  [Covenant  for  17.  Coyenant 
payment  of  mortgage  money,  p.  871,  supra] :  AND  THIS  mo^tgi^money 
INDENTURE  ALSO  WITNESSETH,  that,  in  pur-  is.  Aarignmeiit* 
suance  of  the  said  agreement  in  this  behaK,  and  for  the  ^^^  ^^'^^ ' 
considerations  aforesaid.  He,  the  said  A.  B.,  with  the 
licence  and  consent  of  the  said  C.  D.  (testified  by  his 
being  a  party  to  and  executing  these  presents),   doth 
hereby  assign  unto  the  said  G.  H.  and  I.  K.,  their  execu- 
tors, administrators,  and  assigns,  All  that  the  said  mes-  19.  --of  pre- 
snage,  buildings,  closes,  parcels  of  land,  meadow  and  ^|[J^*/°^* 
pasture,  mines  or  beds  of  coal  and  iron-stone,  ways, 
waters,    watercourses,    easements,    and   appurtenances, 
powers,  liberties,  and  authorities  by  the  said  indenture  of 
&c,  [the  first, lease],  expressed  to  be  demised,  with  their 
and  every  of  their  appurtenances :  And  also  all  and  sin-  20.  — fixtures 
golar  the  buildings,  erections,  furnaces,  forges,  foundries,  ^^  machinery, 
canals,  railways,  framed  waggon- ways,  weighing  machines, 
engines,  steam-engines,  gins,  works,  implements  of  manu- 
facture, tools,  machinery,  and  fixtures,  bricks,  curbs,  ropes, 
timber,  goods,  and  chattels,  of  what  kind  or  nature  soever, 
which  have  been  or  shall  be  at  any  time  during  the  con- 
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Pbwsdbht 
XIX. 

xoiTOAoi  or 

KliriirO  L1AS18 

— XOHIT  TO  BB 

PAID  BT  in- 

BTALKiyTg. 

m.  and  the 
mineimli  imiaed. 


22.  First  haben 
dam. 

23.  Of  property 
Bnbject  to  tbe 
term. 


24.  Second 
Iiabendam. 

25.  Of  property 
not  subject  to 
the  term. 


tinuance  of  the  present  security  erected,  constnicted,  or 
brought  upon  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned,  or  any  of  them,  or  any  part  thereof: 
And  also  all  and  singular  the  coal,  slack,  and  iron-stone 
which  are  or  shall  be  gotten  or  raised  during  the  continn- 
ance  of  the  present  security  out  of  the  said  premises  here- 
inbefore expressed  to  be  hereby  assigned,  or  any  of  them, 
or  any  part  thereof;  Axd  also  the  coke,  iron,  and  all 
other  the  produce  of  the  said  coal,  slack,  and  iron-stone : 
And  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand of  him  the  said  A.  B.  in,  to,  and  upon  the  same 
premises :  To  have,  hold,  use,  and  enjoy  all  such  and 
Ro  many  and  such  part  and  parts  of  the  said  messuage, 
buildings,  closes,  parcels  of  land,  meadow  and  pasture, 
mines  or  beds  of  coal  and  iron-stone,  machinery,  fixtures, 
powers,  liberties,  and  authorities,  and  of  all  other  the 
premises  hereinbefore  expressed  to  be  hereby  assigned, 
as  were  by  the  said  indenture  &c.  [the  first  lease]  expressed 
to  be  demised,  or  are  or  shall  be  of  the  nature  of  fixtures, 
and  shall  not  belong  to  the  tenant,  unto  and  by  the  said 
G.  H.  and  I.  K.,  their  executors,  administrators,  and 
assigns  (they,  nevertheless,  exercising  the  said  powers, 
liberties,  and  authorities  only  in  the  manner  and  subject 
to  the  provisions  and  restrictions  contained  in  the  said 
last-mentioned  indenture),  from  henceforth  for  the  residue 
now  to  come  of  the  said  term  of  forty  years,  subject  to  the 
rents  and  covenants  by  the  lessee  and  conditions  by  and 
in  the  same  indenture  reserved  and  contained,  and  subject 
also  to  the  proviso  for  redemption  hereinafter  contained : 
And  to  have,  hold,  use,  and  enjoy  all  such  and  so  many 
and  such  part  and  parts  of  the  said  buildings,  machineir, 
fixtures,  coal,  slack,  iron-stone,  coke,  and  iron,  and  of  all 
other  the  premises  hereinbefore  expressed  to  be  hereby 
assigned,  as  were  not  by  the  said  indenture  of  &c.  [the 
first  lease]^  demised  or  expressed  to  be  demised,  and  are 
not  and  shall  not  be  of  the  nature  of  fixtures,  or  shall 
belong  to  the  tenant,  unto  the  said  G.  H.  and  I.  K.,  their 
executors,  administrators,  and  assigns  for  ever,  subject 
nevertheless  to  the  provisoes,  conditions,  and  covenants 


, 


MIHIHO  LIASrS 

— XOHST  TO  BB 

?AIJ>  BT  IK- 

8TAL1IBHT8. 
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in  sach  indenture  contained  concerning  the  same  or  any      PBioiDBire 

of  them,  or  any  part  or  parts  thereof,  and  subject  also  to  ; 

the  proviso  for  redemption  hereinafter  contained  (d) :     iioMOAaB  or 
[Simiiar  assignment  and  habendmns  for  the  second  lease, 
adding  to  each  hahendum  the  following  words  :  '^  but  freed 
and  discharged  from  all  equity  of  redemption,  which  may 
be  subsisting  in  the  same  premises  or  any  of  them  under  of ',eom^!l«ase* 
or  by  virtue  of  the  said  indenture  of  &c.  [the  mortgage],  ke. 
subject  nevertheless  to  the  proviso  for  redemption  herein- 
after contained "] :  Provided  always,  and  it  is  hereby  27.  Proviso  for 
agreed  and  declared,  that  if  the  said  A.  B.,  his  heirs,       *™^  ^°' 
executors,  administrators,  or  assigns,  shall,  on  the  said 

day  of next,  pay  to  the  said  G.  H.  and  I.  K., 

or  the  survivor  of  them,  or  the  executors  or  administra* 
tors  of  such  survivor,  their  or  his  assigns,  the  said  sum 

of  £ ,  with  interest  for  the  same  in  the  meantime  at 

the  rate  of per  cent,  per  annum,  then  the  said  G.  H. 

and  I.  K.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall 
at  any  time  thereafter,  upon  the  request  and  at  the  cost 
of  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
re-assign  aU  such  and  so  many  and  such  part  and  parts 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned,  as  are  comprised  in  or  shall  be  subject  tb  the 
said  terms  of  forty  years  and  twenty-one  years  respec- 
tively, unto  the  said  A.  B.,  his  executors,  administrators, 
and  assigns,  for  the  then  residues  of  the  same  terms 
respectively ;  and  all  such  and  so  many  and  such  part 
and  parts  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned,  as  are  not  comprised  in  either  of  the 
said  respective  terms  of  forty  years  and  twenty-one  years, 
onto  the  said  A.  B.,  his  executors,  administrators,  or 
assigns :  [Covenant  for  payment  of  interest,  p.  872,  supra] : 


[d)  In  fraining  these  special  habendxuns,  regard  must  of  course 
be  had  to  the  terms  of  the  leases.  For  points  connected  with 
mortgages  of  fixtures  and  machinery,  see  sapra,  p.  913,  note  (a) ; 
p.  920,  note  (e) ;  and  the  references  in  those  notes. 
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xoireAOB  OF 

lUVIHO  UU8X8 

— MORIT  *0  Bl 

PAIJ>  BT  IH- 

STAunum. 


28.  FroTiflofor 
pajment  of 
mortgage  money 
by  intlalmeiits. 


29.  PrOTisofbr 


Provided  always,  and  the  said  G.  H.  and  I.  K.  do 
hereby,  for  themselyes,  their  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  A.  B.,  his  executors, 
administrators,  and  assigns,  that,  if  the  said  A.  B.,  his 
heirs,  executors,  administrators,  or  assigns,  shall  pay  to 
the  said  G.  H.  and  I.  E.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  the  said  sum  of  dS80,000,  and  the  interest  for  the 
same  at  the  rate  aforesaid,  to  be  computed  from  the  date 
of  these  presents,  by  the  instalments  at  the  times  and  in 
manner  hereinafter  mentioned — ^that  is  to  say,  the  said 
principal  sum  by  equal  instalments  of  j£750  each,  whereof 

the  first  is  to  be  paid  on  the day  of next,  and  a 

subsequent  instalment  is  to  be  paid  on  each  of  the  days 

which  shall  be  appointed  by  the  shire  ironmasters 

for  their  quarterly  meeting  at  the  town  of ,  and  the 

interest  for  the  said  sum  of  £30,000,  or  so  much  thereof 
as  shall  for  the  time  being  remain  unpaid,  upon  the  same 
respective  days  as  are  hereinbefore  appointed  for  the  pay- 
ment of  the  respective  instalments  of  principal  as  afore- 
said, and  so  that  upon  each  such  day  the  interest  up  to  that 
day  be  paid  together  with  the  instalment  of  principal  then 
payable  as  aforesaid — ^then,  so  long  as  such  quarterly 
instalments  of  principal  and  interest  as  aforesaid  shall  be 
duly  paid  on  the  days  hereinbefore  appointed  for  payment 
thereof,  or  on  the  quarterly  days  to  which  the  same  shall 
be  postponed  under  the  proviso  hereinafter  in  that  behalf 
contained,  and  as  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns  shall  observe  and  perform  the  covenants 
and  agreements  hereinafter  contained,  and  by  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  to  be 
observed  and  performed,  they  the  said  G.  H.,  and  I.  K., 
or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shaU  not  caU  in  the 
said  sum  of  £30,000  or  such  part  thereof  as  shall  for  the 
time  being  remain  unpaid  (e) :  Provided  always,  and  it 


{e)  As  to  the  place,  frame,  and  operation  of  provisions  for  pay- 
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is  hereby  agreed  and  declared,  that,  in  case  the  present      Prbokdeitt 
or  any  future  arrears  of  the  said  mine  rent  of  dSlOOO  ^^' 


VORTOAOB  OF 
mNIHO  LBA8ES 


ment  of  the  loan  by  instalments,  see  supra,  pp.  562,  593 — 595.  — ^xonbttobb 

As  to  the  operation  of  the  power  of  sale  in  such  cases,  see  supra,  '^^  ^  ™' 

oo»T           A     /  \  STAL1IBHT8. 

p.  887,  note  («). 


As  the  proviso  in  the  text  for  payment  of  the  loan  by  instal-  Postponement 
ments  is  somewhat  special,  such  a  proviso  in  a  simple  form  is  here  inst^ents,  if 
added.     The  permission  to  pay  by  instalments  is  usually  con-  andsofftras 
ceded  as  an  indulgence  to  the  mortgagor,  and  (unlike  the  ordi-  P^/Q^ent  of 
nary  proviso  in  mortgages  for  a  term  certain,  in  which,  while  re^tshall^e"^ 
the  mortgagor  obtcuns  time,  the  mortgagee  looks  for  a  correspond-  required, 
ing  advantage  in  the  permanence  of  his  investment),  a  proviso  Proviso  for  re- 
enabling  the  mortgagor  to  pay  by  instalments  is  not  usually  fol-  W™«nt  by 
lowed  by  the  stipulation  that  he  shall  not  require  the  mortgagee  ^^       ^ 
to  receive  his  money  except  in  the  prescribed  mode.    On  the  con- 
trary, the  mortgagor  is  not  uncommonly  (as  in  the  following  form) 
expressly  permitted  to  pay  by  anticipation. 

"  Provided  always,  and  the  said  [mortgagees]  do  hereby  28a.  Form  of  pro- 
for  themselves,  their  heirs,  executors,  and  administrators,  viao  for  payment 

by  instftliiients* 

covenant  with  the  said  [mortgagor] ,  his  executors,  ad- 
ministrators, and  assigns,  that  if  the  said  [mortgagor], 
his  heirs,  executors,  administrators,  or  assigns,  shall  pay 
to  the  said  [mortgagees],  or  the  survivors  or  survivor  of 
them,  or  the  executors,  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  the  said  sum  of  £ with 

interest  for  the  same  at  the  rate  aforesaid  to  be  computed 
from  the  date  of  these  presents,  by  the  instalments  at  the 
times  and  in  manner  hereinafter  mentioned  (that  is  to 
say),  the  said  principal  sum  by  equal  yearly  instalments 

of  £ each,  whereof  the  first  is  to  be  paid  on  the 

day  of next,  and  a  subsequent  instalment  is  to  be 

paid   on   every   subsequent  day  of  ,  and  the 

interest,  by  haK-yearly  payments,  on  every day  of 

,  and  day  of  ,  whereof  the  first  is  to  be 

made  on  the day  of next,  or  (as  to  each  such 

payment  of  principal  and  interest)  shall  make  the  same 

within days  after  the  day  so  appointed  for  payment 

thereof  respectively:  and  if  the  said  [mortgagor],  his 
heirs,  executors,   administrators,  or  assigns,  shall  also 
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S8b.  Power  to 
mortgigorto 
anticipate  pay- 
ments. 


reserved  by  the  said  indenture  of  &c.  [the  second  lea»e]t 
shall,  by  the  said  E.  F.,  his  heirs  or  assigns,  be  required 

duly  observe  and  perform  the  covenants  hereinafter  on 
his  part  contaiaed,  then  the  said  [mortgagees],  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns  shall  accept 

payment  of  the  said  sum  of  £ and  interest  by  the 

instahnents  at  the  times  and  ia  manner  aforesaid :  Pro- 
vided always,  that  the  said  [mortgagor],  his  heirs,  exe- 
cutors, administrators,  or  assigns,  shall  be  at  liberty  at 
any  time  or  times,  upon  giving  at  least  one  calendar 
month's  notice  in  writing  of  his  or  their  intention  so  to 
do,  to  pay  oflf  all  or  any  part  of  the  principal  money  for 
the  time  being  owing  on  the  security  of  these  presents, 

so  that  not  less  than  £ be  so  paid  at  any  one  time, 

and  that  upon  any  such  payment  of  principal,  the  interest 
on  the  principal  sum  paid  off  down  to  the  time  of  such 
payment,  be  fully  paid ;  and  that  any  such  partial 
payment  by  anticipation  shall  not  interfere  with  the  pay- 
ment iQ  regular  course  of  the  instalments  of  principal 
subsequently  payable  pursuant  to  the  provision  herein- 
before in  that  behalf  contained,  but  shall  only  have  tbe 
effect  of  accelerating  the  ultimate  payment  of  the  moneys 
remaining  on  the  security  of  these  presents." 

The  following  is  a  form  of  direct  oovemant  for  payment  of  a  debt 
by  infitalments,  which  is  sometimes  adopted,  but  is  not  to  be 
recommended : —  — i^-— i^«*»^ 


28o.  Form  of 
coTenaat  for  pay- 
ment by  instal- 
menta. 


"  The  said  [mortga^gor]  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [mortgagee],  his  executors  or  administrators,  that  he 
the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators, will  pay  to  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  the  sum  of  £ ,  with  in- 
terest for  the  same  in  the  meantime  at  the  rate  of  £ 


per  cent,  per  annum,  by  the  iastalments  at  the  times  and 
in  manner  following  (that  is  to  say),  the  principal  sum  of 
£ by  instalments  of  £ each,  whereof  the  first  is 
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to  be  paid  up  before  a  corresponding  portion  of  the  said 
mine  shall  have  been  worked  (considering  £1000  to  be 


PuoBDKn 
XIX. 

MOBTOAOl  or 

XIHIM  LBA8SS 

— XOVVT  TO  Bl 

FAD  BT  ni- 

STALXBan. 


to  be  paid  on  the day  of ,  and  a  like  instalment 

is  to  be  paid  on  every  succeeding day  of until 

the  said  principal  sum  of  £ shall  be  fully  paid,  and 

the  interest  on  the  said  sum  of  £ ,  or  on  so  much 

thereof  as  shall  from  time  to  time  remain  unpaid,  by 

yearly  payments  on  every day  of ,  along  with 

the  instalments  of  the  principal,  so  that  upon  each  such 
day  the  interest  up  to  that  day  shall  be  paid  together  with 
the  instalment  of  principal  then  payable  as  aforesaid." 

The  proviso  for  redemptioii  in  the  deed  which  contained  the 
above  covenant  stipnlated  that  the  mortgaged  premises  should  be 
ledeemable  upon  pa3rment  of  the  prinoipal  money  and  interest, 

"  by  the  instalments  at  the  times  and  in  manner  herein- 
fore  mentioned,  and  pursuant  to  the  covenant  in  that 
behalf  hereinbefore  contained." 

The  deed  also  contained  the  following  proviso,  giving  the  mort- 
gagee the  option  of  calling  in  the  mortgage  money  in  case  of 
defiudt  in  payment  of  the  instalments  or  interest. 

'' Provided  always,  and  it  is  hereby  further  agreed  and  28i).ProTiBoa8to 
declared,  and  the  said  [mortgagor]  doth  hereby  for  him-  ^*  ^J^f ^j^j^" 
self,  his  heirs,  executors,  and  administrators,  covenant  meats, 
with  the  said  [mortgagee],  his  executors,  administrators, 
and  assigns,  that  if  any  such  instalment  as  aforesaid  of 

the  said  principal  sum  of  £ ,  or  any  interest  payable 

therewith  as  hereinbefore  provided,  shall  be  wholly  or 

partially  in  arrear  for days  after  the  respective 

day  of appointed  for  payment  thereof,  then,  not- 
withstanding any  subsequent  payment  and  acceptance 
thereof,  and  of  the  interest  to  accrue  thereon  as  herein- 
before provided,  it  shall  be  lawful  for  the  said  [fnort' 
gage€]j  his  executors,  administrators,  or  assigns,  to  elect 
that  the  part  remaining  unpaid  of  the  said  principal  sum 
of  £ ,  and  which  would  in  regular  course  and  ac- 
cording to  the  covenant  in  that  behalf  hereinbefore  con- 
tained,  be   thereafter  payable  by  such  instalments  as 
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the  rent  payable  for  each  acre  of  the  said  mine),  then, 
and  BO  often  as  the  same  shall  happen,  the  payment  of 

aforesaid,"  shall  be  converted  into  a  present  ancUmmediate 
debt  payable   on  demand  with  interest,  including  that . 
accrued  prior  to  the  election  being  made,  at  the  rate  of 

£ per  cent,  per  annum  ;  and  upon  such  election  and 

demand  the  said  [mortgagor],  his  heirs,  executors,  or 
administrators,  will  pay  the  same  to  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  accordingly: 
And  until  payment  the  said  principal  sum  and  interest  at 

the   said  rate  of  £ per  cent,  per  annum  shall  be 

secured  by  way  of  mortgage  upon  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  and  shall 
wholly  and  for  all  purposes  be  within  the  operation  of 
the  present  security,  and  any  action,  suit,  or  other  pro- 
ceeding for  recovery  of  the  remaining  part  of  the  said 

principal  sum  of  £ ,  or  for  foreclosure  or  sale  of  the 

said  premises  hereinbefore  expressed  to  be  hereby  granted 
or  for  recovery  of  possession  of  the  said  premises,  or  any 
exercise  of  the  power  of  sale  hereinbefore  contained,  or 
the  entering  by  the  said  [mortgagee],  his  heirs,  executors, 
administrators,  or  assigns  (though  without  action  or  suit), 
into  the  actual  possession  or  receipt  of  the  rents  and 
profits  of  the  said  premises,  shall  be  deemed  to  be  an 
election  for  the  purpose  hereinbefore  in  that  behalf  men- 
tioned, and  shall  operate  accordingly." 

The  power  of  sale  in  the  deed  referred  to  was  made  exerdsable 
at  any  tiine  after  the  day  appointed  for  payment  of  the  first  instal- 
ment, and  was  subject  to  a  provision  that  the  power  should  not  be 
exercised  until  default  in  payment 

*'  of  some  instalment  of  the  said  principal  sum  of  £• 


or  of  the  interest  payable  therewith  as  aforesaid,  or  of 

some  part  thereof  respectively  for days  after  the  said 

respective day  of hereinbefore  appointed  for 

payment  thereof  respectively," 

and  there  was  a  clause  in  the  usual  form  exonerating  pmtthasen 
from  inquiring  whether  the  event  had  happened  in  which  the  powor 
of  sale  might  be  exercised. 
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the  said  instalments  of  £760  shall  be  postponed  in  point     Psboishtf 

of  time  in  such  manner  as  if  such  forehand  payments  to  ; 

the  said  E.  F.,  his  heirs  or  assigns,  had  been  payments     mobtoaqb  or 
made  on  account  of  the  said  instalments  of  ^£760,  and  ..koxbt  to  bb 
shall  not  recommence  until  the  same  would  have  recom-     '^^  "^  "" 

8TALMBHTB. 

menced  if  the  amount  of  the  arrears  required  to  be  paid 


up  in  respect  of  the  said  rent  of  dBlOOO  had  been  actually 
paid  on  account  of  such  instalments,  and  so  toties  quoties 
until  the  whole  of  the  said  principal  sum  of  jC30,000  and 
interest  intended  to  be  hereby  secured  shall  be  paid: 
Provided  always,  and  it  is  hereby  agreed  and  declared,  80.  The  iwror 

.-t     .         ,-i  .        1        •  X   •      1     "L   11   •  ?  1    J     not  to  bo  affected 

that  nothing  herem  contained  shall  m  anywise  preclude  ^j  i\^^  ]|^| 
the  said  E.  F.,  his  heirs  or  assigns,  from  calling  in  or  ?«>▼>«>• 
compelling  payment  of  the  whole  of  the  said  arrears  of 
rent  or  any  part  thereof,  or  any  rent  hereafter  to  accrue 
due  on  the  said  indenture  of,  &c.  [the  second  Z€a«e],  when 
and  as  he  or  they  shall  think  fit :  [Declaration  that  money 
helongs  to  the  mortgagees  on  a  joint  account y  supra,  p.  878 — 
Power  of  sale  with  u^iud  trusts  and  provisions,  ibid. — After  81.  Power  of 
the  first  clause,  the  following  provision  to  be  inserted : —  "*  ®* 
"  Provided  always,  and  it  is  hereby  agreed  and  declared,  32.  Power  not 
that  the  said  G.  H.  and  I.  K.,  or  the  survivor  of  them,  ^ithoat  licence 
or  the  executors  or  administrators  of  such  survivor,  their  ®f  leeeore, 
or  his  assigns,  shall  not,  under  the  power  of  sale  herein- 
before contained,  sell  any  such  of  the  said  premises  here* 
inbefore  expressed  to  be  hereby  assigned  as  are  or  shall 
be  comprised  in  the  said  term  of  forty  years  without  the 
consent  of  the  said  C.  D.,  his  heirs  or  assigns,  or  other 
the  person  or  persons  entitled  thereto  in  reversion  expect- 
ant on  the  said  term  of  forty  years,  or  sell  any  such  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  as  are  or  shall  be  comprised  in  the  said  term  of 
twenty-one  years,  without  the  consent  of  the  said  E.  F., 
his  heirs  or  assigns,  or  other  the  person  or  persons  en- 
titled thereto  in  reversion  expectant  on  the  said  term  of 
twenty-one  years  : " — Covenants  by  A.  B,  with  O.  H.  and 
J.  K.  that  the  leases  are  valid,  and  the  rents  and  covenants 
paid  and  performed,  "  except  as  to  the  arrears  of  mine 
rent  hereinbefore  mentioned  to  be  due  on,"  the  second 
VOL.  ir.  8  X 
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PiaoBDHT      lease;  for  right  to  assign ;  for  quiet  enjcynvent  after  default; 

^^^'         free  from  incumbrances ;  for  fwr^ket  assurance ;  for  pay- 

xoRTOAoi  OF    ment  of  the  rents  and  performance  of  the  covenants,  and 

^^HiT  to  Bi  f^  indemnifying  against  *'  all  actions,  suits,  proceedings, 

PAiDBTiH-      costs,   damages,   claims,  and    demands   which   may  be 

incurred  or  sustained  by  reason  of  the  non-payment  of 

for  title  ^Sw"        *^  ^^  rents  or  any  part  thereof  respectively,  or  the 

breach,  non-observance,  or  non-performance  of  the  said 
co^nanta  and  conditions  or  any  of  them,  and  that  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  will 
repay  on  demand  all  such  monies  as  they  the  said  G.  H. 
and  I.  K.,  or  either  of  them,  their  or  any  of  their  heirs, 
executors,  administrators,  or  assigns,  shall  pay  on 
account  of  the  rents  and  covenants  of  the  said  leases 
or  either  of  them,  or  any  covenants  herein  contained 
relating  thereto,  with  interest  for  the  same  monies  after 
the  rate  of  6  per  cent,  per  annum ;  and  that  all  each 
monies  and  interest  shall  be  a  chaige  on  the  said  mort- 
gaged premises,  which  shall  not  be  redeemable  until  the 
si^ne  shall  be  paid  "  (/) :  For  these  covenants,  see  supra, 

84.  Witneaseth.    Precedent  XV.,  pp.  976,  977]  :   AND   THIS  INDEN- 

TURE ALSO  WITNESSETH,  that,  in  pursuance  of 
the  said  agreement  in  this  behalf,  and  in  consideration  of 

85.  Release  of      the  premises,  the  said  E.  F.  doth  hereby  release  the  said 
corenant.  A.  B.,  his  heirs,  executors,  and  administrators,  and  his 

and  their  estates  and  effects,  from  all  actions,  suits, 
accounts,  damages,  claims,  and  demands,  by  reason  or  in 
respect  of  the  said  underlease  or  demise  so  made  by  the 
said  A.  B.  as  aforesaid  by  the  said  indenture  of,  d^c.  \^ 
mortgage],  without  the  licence,  approval,  or  consent  of 
the  said  E.  F.,  or  by  reason  or  in  respect  of  the  breach 


f 


(/)  It  seems  probable  that  a  further  ad  valorem  duty  is  not 
required  with  reference  to  sums  charged  by  virtue  of  this  provision 
(see  supra,  p.  811) ;  but  the  prudent  course  would  be  to  stamp  the 
mortgage,  so  as  to  cover  not  only  the  principal  sum  secured,  but 
also  what  may  be  considered  as  a  reasonable  estimate  of  the  pay- 
ments intended  to  be  provided  against. 
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of  his  said  covenant  in  that  behalf  thereby  committed  or      PaHoiDnrr 

XIX. 

incurred  by  the  said  A.  B.     In  witness  &c.  
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XX. 

MOETQ-AGE  of  Leaseholds  for  Years  &y  Assignment,  Pmoedbht  xx. 
and-of  Copyholds  for  Lives  (a).  mortoaoi  of 

L1A6HH0U>S 

An> 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c.      coptholpb. 
\m>rtgagor]i  of  the  one  part;  and  C.  D.,  of  &c.  [mort-  i.  Parties. 
gagee],  of  the   other  part :    Whereas,  by  an  indenture  2.  B«oita]fl : 

dated  the  day  of ,  and  expressed  to  be  made  ^*  —le»»«« 

between  [parties],  all  that  &c.  [leasehold  parcels],  with  the 

appurtenances,  were  demised  unto ,  his  executors, 

administrators,  and  assigns,  for  the  term  of years 

from  the day  of ,  at  the  yearly  rent  of  £ , 

and  under  and  subject  to  the  covenants  by  the  lessee 
and  conditions  therein  contained :  And  whereas,  by 
virtue  of  divers  mesne  assurances  and  acts  in  the  law,  the  ^  ^OTtoior  ^"^ 
said  premises  comprised  in  and  expressed  to  be  demised  by 
the  hereinbefore  recited  indenture,  are  now  vested  in  the 
said  A.  B.  for  the  residue  now  to  come  of  the  said  term 
of years  expressed  to  be  granted  by  the  same  inden- 
ture: And  whereas  the  said  A.  B.  is  seised  according 

to  the  custoiQ  of  the  manor  of ,  in  the  county  of ,  5.  --mortgagor'8 

of  the  hereditaments  hereinafter  covenanted  to  be  sur-  hold«  for  Uvea 


(a)  As  to  the  comparative  advantages  of  mortgaging  leaseholds 
by  nnderleaae  and  assignment,  see  supra,  pp.  668  et  seq. ;  as  to 
mortgages  of  copyholds,  see  supra,  pp.  66^—668,  and  p.  960, 
note  (a). 

3x2 


1030 


MORTGAGES. 


PBMDin  XZ.  rendered,  being  copyhold  of  the  said  manor,  to  which 

hereditaments  he  was  admitted  on  the day  of 

for  the  term  of  the  lives  of  [cestuis  que  vie]^  and  tie 
survivors  and  survivor  of  them :  And  whereas  the  said 
CD.  hath  agreed  to  lend  to  the  said  A.  B.  the  sum  of 

£ upon  having  the  repayment  of  the  same,  with  interest 

at  the  rate  of per  cent,  per  annum,  secured  in  manner 


xoBTOAOB  or 

IilASlHOLM 
OOPTHOLDB. 

6.  — agreemeDt 
for  loan. 


7.  Witaeiaeth. 


8.  Conaidera- 
tion. 


9.  CoTODant  for 
pajmeoi  of 
mortgage 
xnooey. 


10.  AsBigDment 
of  leasehold 
parcels. 


hereinafter  appearing:  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  £ upon  the 

execution  of  these  presents  to  the  said  A.  B.  paid  hj  the 
said  C.  D.  (the  receipt  ^c,  supray  p.  857),  He  the  said 
A.  B.  doth  hereby,  for  himself,  &c.  [Covenant for  paj^ment  of 
mortgage  money,  iUd.]:  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that,  in  further  pursuance  of  the 
said  agreement,  and  for  the  consideration  aforesaid,  He  the 
said  A.  B.  doth  hereby  asjsign  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns.  All  and  sixgulab 

the  said and  hereditaments,  and  all  other  the  premises 

in  the  hereinbefore  recited  indenture  comprised  or  expressed 

to  be  thereby  demised,  with  their  appurtenances,  And  all 

11.  Habendnm.    the  estate  &c.  [supra,  p,  860] :  To  have  and  to  hold 

the  said and  hereditaments,  and  all  other  the  premises 

hereinbefore  expressed  to  be  hereby  assigned  unto  the  said 
0  G.  D.,  hisexecutors,  administrators,  and  assigns,  henceforth 

for  the  residue  now  to  come  of  the  said  term  of years, 

subject  to  the  proviso  for  redemption  hereinafter  con- 
tained: Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, or  assigns  shall  on  the  said day  of 

next  pay  to  the  said  CD.,  his  executors,  administrators, 

or  assigns,  the  said  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum,  then  the  said  CD.,  his  executors,  administrators, 
or  assigns  shall  at  any  time  thereafter,  upon  the  request 
and  at  the  cost  of  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns,  re-assign  the  said  premises  hereinbe- 
fore expressed  to  be  hereby  assigned,  unto  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  or  as  he  or  they 


12.  Proviso  for 
redemption. 
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shall  directy  for  the  then  residue  of  the  said  term  of  — —  PjaoiDBra  XX. 
years:    AND    THIS    INDENTURE    ALSO    WIT-     ^oe^^eof 
NESSETH,  that  ia  further  pursuance  of  the  said  agree-      lkasbholds 
menty  and  for  the  consideration  aforesaid,  He  the  said  A.  B.      ooptholss. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis-        _        ~ 
trators,  covenant  with  the  said  C.  D.,  his  executors  and  ^^  Covenant  to 
administrators,  that  he  the  said  A.  B.  or  his  heirs,  and  all  Burrender 
other  necessary  parties,  will,  immediately  after  the  execu-     ^^  ^  ^ 
tion  of  these  presents,  at  his  or  their  own  cost,  well  and 
effectually  surrender  into  the  hands  of  the  lord  or  lady, 
lords  or  ladies  of  the  said  manor,  according  to  the  custom 
thereof.  All  that  &c.    [Copyhold  parcels — General  words 
{supra,  p.  860),  witkotU  the  **  all  the  estate  "  claiLse] ,  To  jg  ip^  ^g^  ^^ 
THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns,  accord-  mortgagee. 
ing  to  the  custom  of  the  said  manor,  for  the  lives  of 
the  said  [cestuis  que  vie] ,  and  the  survivors  and  survivor 
of  them,  Subject  to  the  fines,  rents,  suits,  and  services 
therefor  due  and  of  right  accustomed,  And  also  subject  16.  Sabject  to 
to  a  condition  for  making  void  the  same  surrender  corre-  making*void 
spending  with  the  proviso  for  redemption  hereinbefore  the  surrender. 
contained  [Declaration  of  trust  of  copyholds,  until  surreri' 
der,  p.  961,  supra. — Covenant  for  payment  of  interest,  p. 
861,  supra] :  And  the  said  A.  B.  doth  hereby,  for  himself,  17.  CoTenantoto 
his  heirs,  executors,  administrators,  and  assigns,  covenant  upoTdroppfS"' 
with  the  said  C*  D.,  his  executors,  administrators,  and  of  life : , 
assigns,  that  he  the  said  A.  B.,  his  executors,  administra* 
tors,  or  assigns,  will  from  time  to  time,  so  long  as  any 
money  remains  on  the  security  of  these  presents,  when- 
soever any  of  the  lives  for  which  the  said  premises  herein- 
before covenanted  to  be  surrendered  are  or  shall  be  held 
shall  drop,  use  his  or  their  best  endeavours  to  procure, 
at  his  or  their  own  cost,  a  new  grant  of  the  same  premises 
for  the  lives  of  the  surviving  cestuis  que  vie,  and  of  a  new 
cestui  que  vie  to  be  therein  named,  and  the  survivors  and 
survivor  of  them,  according  to  the  custom  of  the  said 
manor  (the  said  C.  D.,  his  heirs,  executors,  administra- 
tors, or  assigns  doing  or  joining  in  all  such  reasonable 
acts  as  may  be  necessary  or  expedient  for  that  purpose)  : 
And  also,  that  he  the  said  A.  B.,  his  heirs  or  assigns,  will,  is.  —to  assnre 
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PuoKDUT  XX.  upon  every  snch  re-grant,  effectually  surrender  and  assure 

xoKTOAQi  Of  ^®  hereditaments  comprised  therein  To  the  use  of  the 

LBA8KH0LD8  gaid  C.  D.,  Ms  heirs  and  assigns,  according  to  the  custom 

oorTHOLM.  of  ^6  s^<^  manor,  for  all  such  estate  or  interest  as  shall 

copyholds  ^^  ^^  granted,  subject  to  the  fines,  rents,  suits,  and  ser- 

when  re-  vices  therefor  due  and  of  right  accustomed,  and  suhject 

mortgagee.  to  such  equity  of  redemption  as  may  be  then  subsisting  in 

19.  Power  for  the  same  premises  by  virtue  of  these  presents :  And  that 

proeu^-gnnt   ^  ^®  ^^^  "^^  ^''  ^®  heirs  or  assigns,  shall  neglect  or 

onde&oitby       refuse  to  obtain  such  re-grant,  and  to  pay  the  fine,  fees, 

^^^^^'  and  other  expenses  incident  to  and  payable  upon  and  in 

respect  of  the  same,  then,  and  so  often  as  it  shall  so  happen, 

it  shall  be  lawful  for  the  said  C.  D.,  his  heirs  or  assigns, 

to  obtain  such  re-grant  in  his  or  their  own  name  or  names, 

20.  Mortgaged  or  Otherwise ;  and  in  that  case,  the  said  A.  B.,  his  heirs, 
SlSTwVth^  executors,  or  administrators  will  repay  on  demand  all 
monies  adTanoed  guch  monies  as  the  said  C.  D.,  his  heirs,  executors,  ad- 
poie.  ministrators,  or  assigns  shall  pay  for  the  fines,  fees,  or 

expenses  of  and  incidental  to  such  re-grant,  with  interest 
for  the  same  at  the  rate  aforesaid,  &om  the  time  of  his  or 
their  payiag  the  same  respectively,  and  until  such  repaj* 
ment,  as  well  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned,  as  the  hereditaments  to  be  so  granted, 
shall  remain  and  be  a  security  to  the  said  C.  D.,  his  heirs, 
executors,  administrators,  and  assigns,  as  well  for  the  pay- 
ment of  such  monies  and  interest  as  for  the  payment  of  the 

said  principal  sum  of  £ and  the  inter^t  thereon,  or 

such  part  thereof  respectively  as  shall  then  remain  on  the 

21.  Power  of       security  of  these  presents  (fc) :  [Pawer  of  sale,  see  Prece- 

dent XVL,  p.  981,  supray  the  property  being  referred  to  as 
"  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  and  covenanted  to  be  surrendered  respectively, 
or  which  may  be  comprised  in  any  such  re-grant  as  afore- 


{b)  Ab  to  the  insertion  of  the  covenants  for  procuring  re-grants 
of  the  copyholds  upon  the  dropping  of  the  lives,  see  supra,  pp.  612, 
668.  Sums  advanced  for  such  renewalB  are  not  chargeable  vith 
ad  valorem  duty.    See  supra,  pp.  609,  806. 
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said"] :  And  the  said  A.  B.  doth  hereby,  for  himself,  his  Pabcepsbi  XX. 
heirs,  executors,  and  administrators,  covenant  with  the     mootoaok  o» 
said  C.  D.,  his  heirs,  executors,  administrators,  and  as-      mamhoms 

signs,  that  the  said  indenture  of  lease  of  the day  of      ooftholss. 

is  now  a  valid  subsisting  lease  of  the  said  premises  22.  GoyenantaT 

hereinbefore  expressed  to  be  hereby  assigned,  and  is  in  28.  — that  the 

nowise  void  or  voidable :  And  that  the  rent  and  all  the  ^^  **  ^  * 

covenants  by  the  lessee  and  conditions  in  and  by  the  said  i^d  ooTcnanu 

indenture  reserved  and  contained  have  been  paid,  observed,  ^*T®  ^"Vmed  • 

aii^d  performed  up '  to  the  date  of  these  presents :  And  25.  —for  right 

THAT  he  the  said  A..  B.  now  hath  power  to  surrender  all  ^  •nrrender 

and  singular  the  said  premises  hereinbefore  covenanteid 

to  be  surrendered  to  the  use  of  the  said  C.  D,,  his  heirs 

and  assigns,  according  to  the  custom  of  the  said  manor, 

for  the  lives  of  the  said  [cestuis  que  vie]  and  the  survivors 

and  survivor  of  them ;  And  to  assign  aU  and  singular  the  26.  and  asslga 

said  p*emisei^  hereinbefore   expressed  to  be  hereby  as-  1®**^°^*^J 

signed  unto,  the  said  C.  D..,.  his  executors,  admioistirators, 

and  assigns  for  the  term  aforesaid :  And  Atsp,  that,  if  27.  —for  quiet 

default  shall  be  made  in  payment  of  the  said  sum  Qi£ mor^ee 

or  the  interest  for  .the  same,  or  any  part  thereof  respcc-  after  defeult, 
tively,  on  the  said  . :    •■  day  of — ?—  next,  it  shall  be  lawful 
for  the  said  C.  D.,  his  heirs,  executors,  administrators,  and 
assigns  respectively,  to  enter  into  and  upon  all  and  singu* 
lax  the  said  premises  hereinbefore  covenanted  to  be  sur- 
rendered and  expressed  to  be  hereby  assigned  respectively, 
and  the  same  thenceforth  to. hold  and  enjoy,  and  receive 
the  rents  and  profits  thereof,  without  any  lawful  interrup- 
tion or  disturbance  by  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  other  person:   And  28.  —free from 
THAT,  free  and  discharged  from,  or  otherwise  by  the  said  ^^^^  '*'*^ ' 
A.  B.,  his  heirs,  executors,  or  administrators  sufficiently 
indemnified  against,  all  estates,  incumbrances,  claims,  and 
demands  other  than  the  fines,  rents,  suits  and  services 
due  and  of  right  accustomed  in  respect  of  the  said  pre- 
mises hereinbefore  covenanted  to  be  surrendered,  and  in 
respect  of  the  rent,  covenants,  and  conditions  of  the  said 
lease :  And  further,  that  he  the  said  A.  B.,  and  every 
person  having  or  claiming  any  estate,  right,  title,  or  in- 
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PUNBDin  XX. 

XOITOAOI  Of 
XBAftlHOLDS 

OOPTHOLM. 

29.  — for  far- 
ther 


80.  — for  pEy- 
ment  of  rent  and 
performAnoe  of 
oorenante^ 


81 .  and  indem* 
nity  of  mortgagee 
inrespeet 
thereof. 


ierest  in  or  to  the  said  premises  hereinbefore  covenanted 
to  be  surrendered  and  expressed  to  be  hereby  assigned  re- 
spectively,  or  any  of  them,  will  at  all  times  (at  the  cost, 
until  foreclosure  or  sale,  of  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same),  execute  and  do  every  sncli 
assurance  and  thing  for  the  further  or  more  perfectly  assur- 
ing all  or  any  of  the  said  premises  hereinbefore  covenanted 
to  be  surrendered  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor,  for 
the  remainder  of  the  lives  of  the  said  [cestuis  que  vie] ,  or 
the  survivors  or  survivor  of  them,  or  such  other  estate  or 
interest  as  shall  be  subsisting  therein  by  virtue  of  any  such 
re-grant  as  aforesaid ;  and  for  assuring  all  or  any  of  the 
said  premises  hereinbefore  expressed  to  be  hereby  assigned 
unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns  for  the  then  residue  of  the  said  term  as  by  him  or 
them  shall  be  reasonably  required :  And  also  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  will  at 
all  times,  so  long  as  any  money  shall  remain  on  the 
security  of  these  presents  pay  the  said  yearly  rent  of 

£ by  the   said  indenture   of  lease  reserved,  and 

observe  and  perform  all  the  covenants  by  the  lessee, 
and  conditions  in  the  same  indenture  contained;  Akd 
keep  the  said  G.  D.  his  heirs,  executors,  administra* 
tors,  and  assigns  indenmified  against  all  actions,  suits, 
proceedings,  costs,  damages,  claims,  and  demands  which 
may  be  incurred  or  sustained  by  reason  of  the  non-pay- 
ment of  the  said  rent  or  any  part  thereof,  or  the  breach, 
non-observance  or  non-performance  of  the  said  covenants 
and  conditions  or  any  of  them.    In  witness  &e« 
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XXI. 
MORTGAGE  of  Freeholds,  Copyholds,  ani  Lease-      ^*^"" 

HOLDS.  

XORTGAGB  OF 
FKEBBOLDS, 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c.      copyholds, 


[mortgagor] ,  of  the  one  part,  and  C.  D.,  of  &c.  [mortgagee] , 
of  the  other  part:  Whereas  &c.  [recite  the  lease,  and  its 
being  vested  in  the  mortgagor,  as  in  last  Precedent,  p.  1029] ; 
And  whereas  the   said  CD.  hath  agreed  to  lend  to 


▲VD 
LBASSBOLDS. 


1.  Parties. 

2.  ReciUls: 

the  said  A.  B.  the  sum  of  £ ,  upon  having  the  repay-  ^evclutiwi " 

ment  of  the  same  with  interest  at  the  rate  of per  thereot 

cent,  per  annum  secured  in  manner  hereinafter  appearing:  ^  —Agreement 
NOW  THIS  INDENTURE  WITNESSETH,  that,  in  s'!' A^rncsseih. 
pursuance  of  the  said  agreement,  and  in  consideration  of  6.  Considen- 

the  sum  of  £ upon  the  execution  of  these  presents  to  ^^^'^ 

the  said  A.  B.  paid  by  the  said  C.  D.  (the  receipt,  dtc, 

mpra,  p.  857),  He  the  said  A.  B.  doth  hereby  for  himself 

&c.  [Covenant  far  payment  of  mortgage  money,  ibid.] :  7.  CoTenant  for 

AND  THIS   INDENTURE  ALSO  WITNESSETH,  SSV^ 

that,  in  further  pursuance  of  the  said  agreement,  and  for  money. 

the  consideration  aforesaid,  He  the  said  A.  B.  doth  hereby  ^-  Witnessetii. 

grant  unto  the  said  C.  D.,  his  heirs  and  assigns,  All  that  9.  Grant  of 

Ac.  [Freehold  pa/rcels — General  words,  supra,  p.  860] :  To  ^'^^^^^^^ 

„  XI.         -J  j\       j-x  X  ,    10.  Habendum. 

HAVE  AND  TO  HOLD  the  said and  hereditaments,  and 

all  other  the  premises  hereinbefore  expressed  to  be  hereby 

granted  unto  the  said  C.  D.,  his  heirs  and  assigns,  to  the 

use  of  the  said  C.  D.,  his  heirs  and  assigns  for  ever,  subject 

to  the  proviso  for  redemption    hereinafter  contained : 

AND   THIS  INDENTURE  ALSO  WITNESSETH,  n.  Witnesseth. 

that^  in  further  pursuance  of  the  said  agreement^  and  for 
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Prsoidkht 
XXI. 

XORTOAGX  OF 
VRBKH0LD8, 
OOPTHOLDS, 

AVD 
LBA8XH0LD9. 

12.  Demiae  of 
leaseholds. 

13.  H&bendam: 


14.  — for  resi- 
due of  term 
except  last  day. 


15.  Proviso  for 
redemption. 


16.  Witnesseth. 


17.  Corenant  to 
surrender 
oopyliolds : 


the  consideration  aforesaid,  He  the  said  A.  B.  doth  hereby 
demise  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns.  All  and  sinoulab  the  said heredita- 
ments, rights,  easements,  and  premises  comprised  in,  or 
expressed  to  be  demised  by,  the  hereinbefore  recited  in- 
denture of  lease  as  aforesaid  (a),  To  have  and  to  hold 

all   and   singular  the  said  ,  hereditaments,  rights, 

easements,  and  premises  hereinbefore  expressed  to  be 
hereby  demised  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  now  to  come 

of  the  said  term  of years  expressed  to  be  grants 

by  the  hereinbefore  recited  indenture  of  lease,  except  the 
last  day  thereof,  subject  to  the  proviso  for  redemption 
hereinafter  contained :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that,  if  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns,  shall  on  the  said 

day  of next  pay  to  the  said  C.  D.,  his  executors, 

administrators,  or  assigns  the  said  sum  of  ^6 ,  ^th 

interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum,  then  the  said  C.  D.,  his  heirs,  exe- 
cutors, administrators,  and  assigns  respectively,  shall  at 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  said  A.  B.,  his  heirs,  executors,  administrators,  or 
assigns,  reconvey  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  to  the  use  of  the  said  A.  B.,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct,  and  sur- 
render the  said  premises  hereinbefore  expressed  to  be 
hereby  demised  unto  the  said  A.  B.,  his  executors,  ad- 
ministrators, or  assigns :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that,  in  further  pursuance  of 
the  said  agreement,  and  for  the  consideration  aforesaid. 
He  the  said  A.  B,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 
C.  D.,  his  executors  and  administrators,  that  he  the  said 
A.  B,  or  his  heirs,  and  all  other  necessary  parties,  will, 


(a)  As  to  the  omission  of  the  "  all  the  estate"  clause,  see  p.  972, 
note,  supra. 
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immediately  after  the  execution  of  these  presents^  at  his      Fumbdesit 


AKD 
LBA8XH0LD9. 


or  their  own  cost,  well  and  eflFectually  surrender  into  the  ; 

h&nds  of  the  lord  or  lady,  lords  or  ladies  of  the  manor  of    "oitqao*  of 

,  in  the  county  of ,  according  to  the  custom       ooPTHOLi»i 

thereof,  All  that  &c.  [Copyhold  parcels — General  words 
(supra,  p,  860),  without  the  "  all  the  estate  "  clause],  To 
THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  said  manor.  Subject  to  the 
fines,  rents,  suits,  and  services  therefor  due  and  of  right 
accustomed ;  And  also  subject  to  a  condition  for  making  18.  — robject  to 

•  3    .-.  ,  1*  •^i    xi  •        condition  for 

Yoid  the  same  surrender  corresponding  with  the  proviso  making  Toid 
for  redemption  hereinbefore  contained:    [Declaration  of  *!»•  ■nrrender. 
trust  of  copyholds  until  surrender,  p.  961,  supra, — Cove- 
nant for  payment  of  interest,  p.  861,  supra];   And  n  is  19.  Power  of 
HEREBY  provided  and  declared,  that  it  shall  be  lawful  for  "*  ** 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 

at  any  time  or  times  after  the  said day  of next, 

without  any  further  consent  on  the  part  of  the  said  A.  B., 

his  heirs,  executors,  administrators,  or  assigns,  to  sell 

the  said  premises  hereinbefore  expressed  to  be  hereby 

granted  and  demised,  and  hereinbefore  covenanted  to  be 

surrendered  respectively,  or  any  of  them,  or  any  part  or 

parts  thereof  respectively,  either  together  or  in  parcels, 

and  either  by  public  auction  or  private  contract,  with 

power  upon  any  such  sale  to  make  any  stipulations  as  to 

title,  or  evidence  or  commencement  of  title,  or  otherwise, 

which  the  said  C.  D.,  his  executors,  administrators,  or 

assigns  shall  deem  proper ;  and  also  with  power  to  buy 

in,  or  rescind  or  vary  any  contract  for  sale,  and  resell, 

without  being  responsible  for  any  loss  occasioned  thereby, 

and,  for  the  purposes  aforesaid  or  any  of  them,  to  execute 

and  do  all  such  assurances  and  things  as  he  or  they  shall 

think  fit :  And  it  is  hereby  agreed  and  declared,  that,  20.  Heir  of 

upon  any  sale  of  freehold   or   copyhold  hereditaments  ™<>*^^««?««*o 

^  J  rj  concur  in  oonvey* 

nnder  the  power  of  sale  hereinbefore  contained  by  the  anoes. 
executors  or  administrators  of  the  said  C.  D.,  or  by  any 
other  person  or  persons  who  may  not  be  seised  of  the 
legal  estate  in  the  premises  sold,  the  heirs  of  the  said 
C.  D.,  or  any  other  person  or  persons  in  whom  the  legal 
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Pbbobdivx      estate  in  the  same  premises  shall  be  vested,  shall  make 

such  assurances  of  the  same  for  the  purpose  of  carrying 

voiTOAOB  ov     the  sale  thereof  into  effect  as  the  person  or  persons  by 

mpTBouM^      whom  the  sale  shall  be  made  shall  direct:   And  that, 

^■^  after  any  sale  of  leasehold  hereditaments  under  the  said 

LBABUIOLDS- 

power  of  sale,  the  said  A.  B.,  his  executors,  adminis- 

loaiwhold,  trators,  and  assigns  shall  stand  and  be  possessed  of  and 
nomiiiai  rerer-      interested  in  the  said  last  day  of  the  said  term  of 

Bion  to  be  beld  ^ 

in  trust  for  years,  upon  trust  for  the  purchaser  of  the  premises  sold, 

pure  Mer.  ^^^  ^  assign  and  dispose  of  the  same  as  he  shall  direct : 

22.  Power  not  to  PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and  declared, 
ezoept  in  cer-  that  the  said  C.  D.,  his  executors,  administrators,  and 
tain  events.         assigns  shall  not  execute  the  power  of  sale  hereinbefore 

contained,  unless  and  until  default  shall  have  been  made 
in  payment  at  the  time  hereinbefore  appointed  for  pay- 
ment thereof  of  some  principal  money  or  interest,  the 
payment  whereof  is  intended  to  be  hereby  secured,  and 
he  or  they  shall  have  given  a  notice  in  writing  to  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns  to 
pay  off  the  monies  for  the  time  being  owdng  on  the  secu- 
rity of  these  presents,  or  left  a  notice  in  writing  to  that 
effect  at  or  upon  some  part  of  the  said  premises  herein- 
before expressed  to  be  hereby  granted  and  demised,  and 
hereinbefore  covenanted  to  be  surrendered  respectively, 
and  default  shall  have  been  made  in  payment  of  the  whole 
or  part  of  such  monies  for  six  calendar  months  from  the 
time  of  giving  or  leaving  such  notice,  or  unless  and  until 
the  whole  or  part  of  some  half-yearly  payment  of  interest 
which  shall  become  due  on  the  security  of  these  presents 
shall  have  become  in  arrear  for  three  calendar  months; 
and  every  such  notice  as  aforesaid  shall  be  sufficient, 
though  not  addressed  to  any  person  or  persons  by  name 
or  designation,  and  notwithstanding  the  person  or  any  of 
the  persons  affected  thereby  may  be  unborn,  unascer- 

23.  Purchaser  tained,  or  under  disability :  Provided  also,  and  it  is 
to  we  that^such  hereby  agreed  and  declared,  that,  upon  any  sale  pur- 
events  have  porting  to  be  made  in  pursuance  of  the  aforesaid  power 
liable  for  irre-  in  that  behalf,  the  purchaser  or  purchasers  shall  not  be 
^anty  m  the     ^oimd  to  see  or  inquire  whether  either  of  the  cases  men- 
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tioned  in  the  clause  or  provision  lastly  hereinbefore  con-  Prioiduit 
tained  has  happened,  or  whether  any  money  remains  on 

the  security  of  these  presents,  or  as  to  the  necessity  or  mormaob  of 

expediency  of  the  stipulations  subject  to  which  such  sale  ooptbol]>0, 
shall  have  been  made,  or  otherwise  as  to  the  propriety  or  ^'^ 

.  .  L1A8BB0LD8. 

regularity  of  such  sale ;  and  notwithstanding  any  impro-  

priety  or  irregularity  whatsoever  in  any  such  sale,  the 
same  shall,  as  far  as  regards  the  safety  and  protection  of 
the  purchaser  or  purchasers,  be  deemed  and  taken  to  be 
within  the  aforesaid  power  in  that  behalf,  and  be  valid 
and  effectual  accordingly;  and  the  remedy  of  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  in 
respect  of  any  breach  of  the  clause  or  provision  lastly 
hereinbefore  contained,  or  of  any  impropriety  or  irregu- 
larity whatsoever  in  any  such  sale,  shall  be  in  damages 
only :  And  it  is  hereby  agreed  and  declared,  that,  upon  24.  Mortgagee's 
any  such  sale  as  aforesaid,  the  receipt  of  the  said  C.  D.,  diMh^ige  for 
his  executors,  administrators,  or  assigns  for  the  purchase  P^rchaao 

money* 

money  of  the  premises  sold,  shall  effectually  discharge 
the  purchaser  or  purchasers  therefrom,  and  from  being 
concerned  to  see  to  the  appUcation,  or  being  answerable 
for  the  loss  or  misapplication  thereof;  And  it  is  hereby  25.  Trnsteof 
further  agreed  and  declared,  that  the  said  C.  D.,  his  exe-  Po^^haae  money. 
cutors,  administrators,  or  assigns  shall,  by  and  out  of  the 
monies  which  shall  arise  from  any  such  sale  as  aforesaid, 
in  the  first  place,  reimburse  himself  or  themselves,  or 
pay  or  discharge,  all  the  costs  and  expenses  incurred  in 
or  about  such  sale,  or  otherwise  in  respect  of  the  pre- 
mises ;  and,  in  the  next  place,  apply  such  monies  in  or 
towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents;  and  then  pay 
the  surplus  (if  any)  of  the  monies  which  shall  arise  from 
the  said  sale  unto  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns,  as  personal  estate  (b) :    And  it  is  26.  Power  of 
HEREBY  also  agreed  and   declared,   that   the  aforesaid  crdaSTby  any  * 
power  of  sale  may  be  exercised  by  any  person  or  persons  person  entitled 


(6)  See  supra,  p.  982,  note  (c). 
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to  give  a  receipt 
for  the  mortgage 
money. 

27.  Mortgagee 
not  to  be  liable 
for  invoinntary 
lonet 

28.  CoTenants: 

29.  —that  tbe 
lease  iagood; 

SO.  —that  rent 
and  ooTenants 
have  been  paid 
and  performed ; 


81.  — for  right 
to  oonyey  the 
freeholda; 


82.  — to  sur- 
render the  copy- 
holds, 

S3,  —and  to 
demise  the  lease- 
holds ; 

34.  — ^forqniet 
enjoyment  by  the 
mortgagee  afler 
defanlt; 


who  for  the  time  being  shall  be  entitled  to  receive  and 
give  a  discharge  for  the  monies  owing  on  the  security  of 
these  presents :  Provided  also,  and  it  is  hereby  declared, 
that  the  said  C.  D.,  his  heirs,  executors,  administratorB, 
or  assigns,  shall  not  be  answerable  for  any  involuntary 
losses  which  may  happen  in  or  about  the  execution  of  the 
aforesaid  power  and  trusts  or  any  of  them  (c).  And  the 
said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D.,  his 
heirs,  executors,   administrators,  and  assigns,  that  the 

said  indenture  of  lease  of  the  • day  of is  now  a 

valid  subsisting  lease  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  demised,  and  is  in  nowise  void  or 
voidable;  And  that  the  rent  and  all  the  covenants  by 
the  lessee  and  conditions  by  and  in  the  said  indenture  of 
lease  reserved  and  contained,  have  been  paid,  observed 
and  performed  up  to  the  date  of  these  presents;  Am> 
THAT  he  the  said  A«  B.  now  hath  power  to  grant  all  and 
singular  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns ;  And  also  to  surrender  all  and  singular  the  said 
premises  hereinbefore  covenanted  to  be  surrendered  to 
the  use  of  the  said  G.  D.,  his  heirs  and  assigns ;  And 
ALSO  to  demise  all  and  singular  the  said  premises  herein- 
before expressed  to  be  hereby  demised  for  the  term  afore- 
said :  And  also,  that  if  default  shall  have  been  made  in 

payment  of  the  said  sum  of  £ ,  or  the  interest  for  the 

same,  or  any  part  thereof  respectively,  on  the  said  • 

day  of next,  it  shall  be  lawful  for  the  said  C.  D., 

his  heirs,  executors,  administrators,  and  assigns  respec- 
tively to  enter  into  and  upon  the  said  premises  herein- 
before expressed  to  be  hereby  granted  and  demised,  and 
covenanted  to  be  surrendered  respectively  or  any  of  them, 
or  any  part  thereof  respectively,  and  the  same  thenceforth 
quietly  to  hold  and  enjoy,  and  to  receive*  the  rents  and 


(c)  As  to  the  omission  of  the  power  of  sale,  with  referenoe  to  the 
23  &  24  Vict.  0.  145,  see  supra,  p.  865,  note,  and  p.  867,  note  (o) 
where  Part  IE.  of  the  Act  is  set  out. 
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profits  thereof  without  any  interruption  or  disturbance  by      Pbxobdsxt 
the  said  A.  B.,  or  any  other  person ;  And  that  free  and  dis-  ^5!!l 

charged  from,  or  otherwise  by  the  said  A.  B.,  his  heirs,  exe-      xortgaqi  or 
cutors,  or  administrators  sufficiently  indemnified  against,      ™thoi^ 
all  estates,  incumbrances,  claims,  and  demands  whatsoever,  ^^ 

other  than  the  fines,  rents,  suits,  and  services  due  and  of  '■ — 

right  accustomed  in  respect  of  the  said  premises  hereinbe-  incombranoes™ 
fore  covenanted  to  be  surrendered,  and  the  rent,  covenants, 
and  conditions  of  the  said  lease :  And  moreover,  that  he  36.  —for  further 
the  said  A.  B.,  and  every  person  having  or  claiming  any  *"'"*°^J 
estate,  right,  title,  or  interest  in  or  to  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  and  demised, 
and  hereinbefore  covenanted  to  be  surrendered  respec- 
tively, or  any  of  them,  or  any  part  thereof  respectively, 
will  at  all  times  (at  the  cost,  until  foreclosure  or  sale,  of 
the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
and  afterwards  of  the  person  or  persons  requiring  the 
same)  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any 
of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  and  hereinbefore  covenanted  to  be  sur- 
rendered respectively,  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns,  and  assuring  all  or  any  of  the 
said  premises  hereinbefore  expressed  to  be  hereby  de- 
mised unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns  for  the  then  residue  of  the  said  term  for  which 
the  same  are  hereinbefore  expressed  to  be  hereby  demised, 
as  by  him  or  them  shall  be  reasonably  required :  And  87.  —for  pay- 
ALso,  that  he  the  said  A.  B.,  his  heirs,  executors,  and  ad-  ^^tJ^I!^!S'^ 

'  '  '  performanoe  ot 

ministrators  will,  so  long  as  any  money  shall  remain  on  covenants, 
the  security  of  these  presents,  pay  the  said  yearly  rent  of  88.  —and  in- 

£ by  the  said  indenture  of  lease  reserved,  and  observe  ^«"^*y  of  mort- 

and  perform  all  the  covenants  by  the  lessee  and  conditions  thereof, 
in  the  same  indenture  contained :  And  keep  the  said  CD., 
his  heirs,  executors,  administrators,  and  assigns  indem- 
nified against  all  actions,  suits,  proceedings,  costs,  damages, 
claims,  and  demands  which  may  be  incurred  or  sustained 
by  reason  of  the  non-payment  of  the  said  rent  or  any  part 
thereof,  or  the  breach,  non-observance  or  non-perform- 
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ance  of  the  said  covenants  and  conditions  or  any  of  them. 
In  witness,  &c. 


XXII. 


Prioei>bkt 
XXII. 

MORTQAOB  OF 

A  POLICY  or 

ASSURAirCl. 

1.  Parties. 

2.  Witnesteth. 


3.  Covenant  for 
payment  of  mort- 
gage money. 


The  Policies  of 
Assoranoe  Act, 
1867. 


MORTGAGE  of  a  Policy  of  Assurance  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  4c. 
[rruyrtgagor] ,  of  the  one  part;  and  C.  D.,  of  &c.  [mort- 
gagee] ,  of  the  other  part,  WITNESSETH,  that,  in  con- 
sideration of  the  sum  of  £ ,  upon  the  execution  of 

these  presents  to  the  said  A.  B.  paid  by  the  said  C.  D. 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge). He  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 


(a)  As  to  the  frame  and  incidents  of  mortgages  of  polioes,  eee 
supra,  pp.  672 — 688.  Since  the  passage  referred  to  was  in  print, 
the  Act  30  &  31  Vict.  c.  144  (*'  the  Policies  of  Assurtnoe  Act, 
1867'*),  has  been  passed,  whereby  (s.  1)  any  person  becomiDg 
entitled  by  assignment  or  other  derivatiYe  title  to  a  life  policy,  sod 
possessing  the  right  in  equity  to  receive  and  the  right  to  giTe  an 
effectual  discharge  to  the  assurance  company  for  the  moniM 
assured,  is  enabled  to  sue  at  law  in  his  own  name  to  recoTsr  soch 
monies ;  but  by  s.  3  no  assignment  of  a  policy  after  the  psnisg 
of  the  Act  shall  confer  on  the  assignee  any  right  to  sue  nntQ 
a  written  notice  of  the  date  and  purport  of  the  assignment  shall 
have  been  given  to  the  assurance  company  at  their  principal  or 
one  of  their  principal  places  of  business,  and  the  date  on  ▼hick 
such  notice  is  received  is  to  regulate  the  priority  of  all  dainunnder 
any  assignment,  and  a  payment  bon&  fide  made  by  the  company 
before  receipt  of  notice  is  protected.  By  s.  4  every  policy  is  to 
specify  the  principal  place  or  places  of  business  at  which  notices 
of  assignment  may  be  given.  The  Act  (s.  5  and  schedule)  gives  a 
short  optional  form  of  assignment;  and  it  also  (s.  6)  requires  a 
written  acknowledgment  of  the  receipt  of  the  notice  of  an  assign- 
ment to  be  given  by  the  company  upon  the  request  of  the  person 


X  PoxJOT  or 

▲SSVRAirOI. 
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said  C.  D.,  his  execntors  and  adminiBtrators  [for  payment  Pbioedkitt 

ofmyrtgage  money,  p.  857,  supra] :  AND  THIS  INDEN-  ^^"' 

TURE  ALSO  WITNESSETH,  that,  for  the  considera-  xoETOAaB  or 
tion  aforesaid.  He  the  said  A.  B.  doth  hereby  assign  unto 

the  feaid  C.  D.,  his  executors,  administrators,  and  assigns,  .  wtneBactb 

ALL  THAT  policj  of  aSSUrauce  for  the  sum  of  £ on  the   5^  Assignment 

life  of  the  said  A.  B.  granted  to  him  by  the Assu-  of  poUoy  of  as- 

ranee  Society,  dated  the day  of ,  numbered , 

and  under  the  annual  premium  of  £ ,  and  all  monies 

assured  or  to  become  payable  by  or  under  the  said  policy, 
and  the  full  benefit  thereof;  And  all  the  estate,  interest,  6.  Est^ite 
elaim,  and  demand  of  him  the  said  A.  B.  in,  to,  and  upon  ^^^* 
the  same  premises;   To  have  and  to  hold  the  said  7.  Habendum, 
policy  and  monies,  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  assignedunto  the  said  C.  D,,  his 
execntors,  administrators,  or  assigns,  subject  to  the  pro- 
viso for  redemption    hereinafter  contained:   Provided  ^P«>^|«>for 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that,  if  the 
said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns 

shall,  on  the  said day  of next,  pay  to  the  said 

C.  D.,  his  executors,  administrators,  or  assigns  the  said  sum 

off ,  with  interest  for  the  same  in  the  meantime  at  the 

rate  of  j6 per  cent,  per  annum,  then  the  said  C.  D.^ 

his  executors,  administrators,  or  assigns  shall  at  any  time 
thereafter,  upon  the  request  and  at  the  cost  of  the  said 

giTing  the  notice.  It  will  be  observed  that  the  Act  does  not  make 
a  policy  amply  assignable  at  law,  but  gives  a  legal  operation  to  ^ 

the  assignment  in  those  cases  only  in  which  it  confers  a  good 
titie  in  equity,  and  formal  notice  is  given  to  the  office.  The  Act 
supersedes  the  practice  of  inserting  a  power  of  attorney  in  the  as- 
signment of  a  life  policy  on  a  sale  or  mortgage,  and  the  obser- 
vations at  pp.  682 — 3,  snpra,  on  this  subject  must  be  modified 
'^^^^'('i^ding^y ;  but  having  regard  to  the  requirement  that  the  as- 
signee, in  order  to  sue  in  his  own  name,  should  have  the  right  to 
give  an  efifectual  discharge  for  the  policy  monies,  the  clause  oon- 
&mng  the  usual  equitable  power  to  give  receipts,  although  for 
the  reasons  stated  at  p.  683,  supra,  such  a  clause  can  now  rarely, 
if  ever,  be  necessary,  is  retained,  and  the  more  so  that  the 
danse  is  extended  to  other  matters  necessary  for  the  protection  of 
tiie  office. 

vol*  II,  8  Y 
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reoeired  under 
poliey. 
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receipt  to  be  a 
diachargefor 
moniei  aaanied. 


11.  GoTeiianii 


A.  B.y  his  executors,  administrators^  or  assignsj  reassign 
the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  unto  the  said  A.  B.,  his  executors,  administra- 
tors, or  assigns :  And  it  is  hebeby  agreed  and  declared, 
that,  if  the  said  C.  D.,  his  executors,  administrators,  or 
assigns  shall  receive  any  monies  under  or  by  virtue  of 
the  aforesaid  policy  of  assurance,  he  or  they  shall,  by  and 
out  of  the  same,  in  the  first  place  reimburse  himself  or 
themselves,  or  pay  or  discharge  all  costs  and  expenses 
incurred  in  obtaining  payment  of  and  receiving  the  same, 
or  in  or  about  the  execution  of  any  of  the  trusts  of  these 
presents,  or  otherwise  in  relation  to  the  premises; 
And,  in  the  next  place,  pay  or  apply  such  monies  in  or 
towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents ;  And  then  pay 
the  surplus,  if  any,  of  the  said  monies  received  under  or 
by  virtue  of  the  said  policy  unto  the  said  A.  B.,  his 
executors,  administrators,  or  assigns  :  Provided  alwats, 
that  the  receipt  of  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  for  any  monies  paid  to  liint  or  them 
under  or  by  virtue  of  the  said  policy  of  assurance,  shall 
effectually  discharge  the  assurance  society  and  persons 
paying  such  monies  from  the  same,  and  from  being  con- 
cerned to  see  to  the  application,  or  being  accountable  for 
the  loss  or  misapplication  thereof,  and  that  the  society  or 
any  persons  paying  such  monies  shall  not  be  bound  to  see 
or  inquire  whether  any  defaidt  has  been  made  in  payment 
of  any  principal  money  or  interest  intended  to  be  hereby 
secured  at  the  time  hereby  appointed  for  payment  thereof, 
or  whether  any  money  remains  on  the  security  of  these 
presents  (b) :  [Covenant  for  payment  of  int-eresty  p.  861 


{h)  As  to  the  place  and  operation  of  this  clause,  see  snpia,  pp. 
562»  591,  683,  and  see  also  the  last  note.  When  the  agreement  is 
that  the  loan  shall  be  continued  for  a  certain,  term,  but  the  secority, 
or  part  of  the  secority,  consists  of  a  policy  of  assurance  or  oito 
property  which,  in  ordinary  course,  would  be  realised  by  the 
mor^agee,  if  fedling  in  during  the  currency  of  the  security,  the 
intention  must  in  general  be,  that,  though  the  money  or  property 
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lupra] ;  And  the  said  A.  B.  doth  hereby,  for  himself,  his      Prboidebs 
heirs,  executors,  and  administrators,  covenant  with  the 
said  C.  D.,  hia  executors  and  administrators,  that  he  the     vobtoaob  or 
said  A.  B.  will  not  do  or  suffer  anything  whereby  the  said      amv&ahcb. 
policy  of  assurance  may  become  void  or  voidable,  or  the  to  keep  up  life 
said  C.  D.,  his  executors,  administrators,  or  assigns  may  Msuranoe ; 
be  prevented  from  receiving  any  of  the  monies  intended 
to  be  thereby  assured ;  And  that^  if  the  said  policy  shall  i2.-~to  nsiore 
become  voidable,  he  the  said  A.  B.  will  immediately  there-  "t™®  '^  ^^^' 
upon,  at  his  own  cost,  do  all  things  necessary  for  restoring 
and  keeping  on  foot  the  same ;  And  that,  if  the  said  is.— to  effect  a 
policy  or  any  new  policy  or  policies  to  be  effected  as  here-  Hf  7ieati^rf 
inafber  is  mentioned  shall  become  void,  then  and  in  such  ifroid; 
ease,  and  so  often  as  the  same  shall  happen,  he  the  said 
A.  B.  will  immediately  thereupon  at  his  own  cost  effect, 
or  enable  the  said  C.  D.,  his  executors,  administrators, 
or  assigns  to  effect,  a  new  policy  or  new  policies  of  assu- 
rance on  his  life  in  the  name  or  names  of  the  said  G.  D., 
bis  executors,  administrators,  or  assigns,  in  such  sum  or 
stuns  of  money  as  shall  be  or  amount  to  .the  sum  which 
would  have  been  payable  under  the  policy  or  policies 
which  shaU  have  become  void  if  the  said  A.  B.  had  then 
died;  And  that  every  such  new  policy,  and  the  monies  to  l^.—newpoliciee 
become  payable  xmder  the  same,  shall  be  subject  to  the  present  Bocoritj ; 
proviso  for  redemption  hereinbefore  contained,  and  be 
held  and  applied  upon  the  trusts  and  for  the  purposes  by 
these  presents  declared  and  expressed  concerning  the  said 
policy  of  assurance  hereinbefore  expressed  to  be  hereby 
assigned,  and  the  monies  to  become  payable  under  or  by 
vfftue  of  the  some ;  And  fubtheb,  that  he  the  said  A,  B.  i^^^^  ^j 
will,  during  the  continuance  of  the  present  security,  duly  premiums, 
and  punctually  pay  the  annual  premium  or  premiums 
and  other  sum  or  sums  of  money  (if  any)  necessary  for 


&11  in  before  the  end  of  the  term  fixed  for  the  continuance  of  the 
loan,  it  shall  nevertheless  be  appropriated  in  or  towards  discharge 
of  the  mortgage  debt ;  and  the  operation  of  the  provision  for  the 
oontinnanoe  of  the  loan  should  be  qualified  in  the  declaration  of 
trost  with  reference  to  this  contingency. 

8  T  2 
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keeping  on  foot  the  said  policy  of  assurance  liereLobefore 
expressed  to  be  hereby  assigned,  and  any  new  policy  or 
policies  of  assurance  to  be  effected  as  hereinbefore  is  pro- 
vided, and  wiU  forthwith  deliver  the  receipt  for  every  such 
payment  to  the  said  C.  D.,  his  executors,  administrators, 
or  assigns ;  And^  that,  if  the  said  A.  B.  shall  at  any 
time  neglect  or  refuse  to  make  the  payments  aforesaid  or 
any  of  them,  it  shall  be  lawful  for  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns  to  pay  the  said  aminal 
premium  or  premiums  and  such  other  sum  or  sums  of 
money  (if  any)  as  shall  become  payable  for  keepin'g  on 
foot  the  said  policy  of  assurance  hereinbefore  expressed 
to  be  hereby  assigned,  or  any  such  new  policy  or  policies 
as  aforesaid ;  And  that  he  the  said  A:  B.,  his  heirs,  exe- 
cutors, or  administrators  will  on  demand  pay  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns  every  such 
sum  of  money  as  shall  have  been  paid  by  him  or  them  in 
or  towards  payment  of  the  said  annual  premium  or  pre- 
miums, sum  or  sums  of  money,  and  all  costs  and  expenses 
(if  any)  which  shall  have  been  paid  by  him  or  them  in 
effecting  any  such  new  policy  or  policies  of  assurance  as 
aforesaid,  or  otherwise  in  relation  to  the  premises,  mth 

interest  for  the  same  after  the  rate  of per  cent,  per 

annum,  from  the  time  or  respective  times  of  the  same 
having  been  paid ;  And  that,  in  the  meantime  and  until  the 
same  shall  be  so  repaid  with  interest  as  aforesaid,  the  said 
policy  hereinbefore  expressed  to  be  hereby  assigned,  and 
any  new  policy  or  policies  to  be  effected  in  pursuance 
of  the  aforesaid  provisions  in  that  behalf,  and  the  monies 
to  become  payable  under  or  by  virtue  thereof  respec- 
tively shall  stand  and  be  charged  with  the  payment  of 
such  sum  or  sums  of  money  and  the  interest  thereon  (c) : 


(c)  As  to  the  frame  and  operation  of  these  covenants,  see  supra, 
p.  528,  note  (c) :  and  pp.  609,  683,  et  seq.  That,  in  the  case  <tf  the 
mortgage  of  a  policy  alone,  sums  advanced  by  the  mortgagee  for  in- 
surance are  not  within  the  exemption  from  ad  valorem  dutv,  see 
supra,  p.  609 ;  though,  if  there  be  no  covenant  for  repayment,  hat 
merely  a  charge  of  the  sums  advanced,  with  interest  on  the  poHcr, 
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And  it  is  hereby  provided  and  declared,  that  it  shall  be      TwEozuwn 
lawful  for  the  said  C.  D.,  his  executors,  administrators,  or 

assigns,  at  any  time  or  times  after  the  said day  of     moetoaob  ot 

next,  without  any  further  consent  on  the  part  of  the 


▲  POLIOT  OF 
ABBUBASOm. 


said  A.  B.,  his  executors,  administrators  or  assigns,  to  sell  rr~r  ~ 
the  said  policy  hereinbefore  expressed  to  be  hereby  as-  lale. 
signed,  or  any  new  policy  or  policies  to  be  effected  pur- 
suant to  the  aforesaid  provisions  in  that  behalf,  either 
together  or  separately,  and  either  by  way  of  surrender  to 
the  office  or  offices  having  granted  the  same  respectively, 
or  otherwise,  and  either  by  public  auction  or  private  con- 
tract, with  power  upon  any  such  sale  to  make  any  stipula- 
tions as  to  title,  or  evidence,  or  otherwise,  which  the 
said  C.  D.,  his  executors,  administrators,  or  assigns  shall 
deem  proper ;  and  also  with  power  to  buy  in,  or  rescind 
or  vary  any  contract  for  sale,  and  to  resell,  without  being 
responsible  for  any  loss  occasioned  thereby ;  and,  for  the 
purposes  aforesaid  or  any  of  them,  to  execute  and  do  all 
such  assurances  and  things  as  he  or  they  shall  think  fit : 
Provided  always,  and  it  is  hereby  agreed  and  declared,  1^-  ^,^^  ^  ^ 
that  the  said  C.  D.,  his  executors,  administrators,  or  in  oertam  erenti. 
assigns  shall  not  execute  the  power  of  sale  hereinbefore 
contained,  unless  and  until  default  shall  have  been  made 
in  payment  at  the  time  hereinbefore  appointed  for  pay* 
ment  thereof  of  some  principal  money  or  interest,  the 

it  appears  that  duty  does  not  attach :  supra,  p.  811.  To  the  cases 
referred  to  in  p.  685,  note,  sapra,  add  Bettdey  v.  Stainahy,  L.  B. 
2  G.  P,  568,  in  which  the  view  taken  in  Warburg  v.  Tucker,  5  EU. 
&  BL  384,  £11.  &  Bl.  &  £1.  914,  that  the  certificate  in  bankruptcy 
under  the  Act  of  1849  was  no  bar  to  the  liability  of  the  bankrupt 
under  the  covenant  to  repay  to  the  creditor  the  premiums  paid  by 
him,  was  considered  to  be  the  correct  one.  With  respect  to  the 
effect  of  a  creditor's  deed  imder  the  192nd  section  of  the  Bank- 
mptcy  Act,  1861,  upon  a  claim  for  unliquidated  damages  imder 
8. 153  of  that  Act  (p.  686,  note,  supra),  see  BoberUon  v.  Ooes,  L.  B. 
2  Exch.  396 ;  Ex  p.  Wilmot,  re  Thtmpsan,  L.  B.  2  Ch.  Ap.  796, 
from  which  it  may  be  inferred  that  the  liability  under  the  154th 
section  in  respect  of  a  policy  would  not  be  barred  by  such  a  deed, 
at  any  rate  if  it  did  not  in  terms  extend  to  claims  of  that 
description. 


1048 


MOBTOAOES. 


Pewidbnt 
XXIL 


MosTffAai  or 

A  fOUOT  OF 

lamnuLNOB. 


payment  whereof  is  mtended  to  be  hereby  secured,  and  he 
or  they  shall  have  given  a  notice  in  imting  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns  to  pay  off 
the  money  for  the  time  being  owing  on  ihe  security  of 
these  presents,  or  left  a  notice  in  writing  to  that  effect  at 
his  or  their  or  some  or .  one  of  their  usual  or  last  known 
place  or  places  of  abode  in  England,  and  default  shall 
have  been  made  in  pa3rment  of  the  whole  or  part  of  such 
monies  for  six  calendar  months  from  the  time  of  giving  or 
leaving  such  notice,  or  unless  and  until  the  whole  or  part 
of  some  half-yearly  payment  of  interest  which  shall  have 
become  due  on  the  security  of  these  presents  shall  have 
become  in  arrear  for  three  calendar  months ;  and  every 
such  notice  as  aforesaid  shall  be  sufficient,  though  not 
addressed  to  any  person  or  persons  by  name  or  designa- 
tion, and  notwithstanding  the  person  or  any  of  the  per- 
sons afiCected  thereby  may  be  unborn,  unascertained,  or 
under  disability ;    [Purchaser  not  to  see  that  such  evetiU 
have  happened^  or  be  liable  for  irregularity  in  the  sdU— 
Receipt  of  the  mortgagee  to  be  a  discharge  far  thepiurcbase 
money — Trusts  of  the  purchase  money ^  the  uUimaU  trust 
being  for  *'  the  said  A.  B.,  his  executors,  administrators, 
tir  assigns  " — Power  of  sale  to  be, exercised  by  any  persons 
entitled  to  give  a  receipt  for  the  mortgage  Tnoney — Mortgagee 
not  to  be  Uable  "  for  any  involuntary  losses  which  may 
happen  in  or  about  the  exercise  or  execution  of  the 
several  trusts  and  powers  hereinbefore  declared  and  con* 
20.  CoTexuuits :    tained,  or  any  of  them,"  supra^pp.  863, 864]  (d) :  And  the 

SAID  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 

and  administrators,  covenant  with  the  said   C.  D.,  his 

executors  and  administrators,  that  he  the  said  A.  B.  now 

2l.—for  right  to  hath  po^cr  to  assign  the  said  policy  and  premises  herein- 

■"**"  before  expressed  to  be  hereby  assigned  unto   the  said 

C.  D.,  his  executors,   administrators,  and  assigns  free 


(d)  The  powers  given  by  the  23  &  24  Yict.  c.  145,  to  mortgagees 
apply  to  real  and  leasehold  property  only,  so  that  the  Act  would 
not  supply  a  power  of  sale,  if  omitted,  in  a  mortgage  of  j>er9onalty. 
See  Part  u.  of  the  Act,  supra,  pp.  867,  868. 
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from  incumbrances :    And  further,  that  he  the   said      Pbioidkht 

A.  B.,  and  every  person  having  or  claiming  any  estate,  ' 

right,  title,  or  interest  in  or  to  the  said  premises,  will  at    moetgagk  of 

all  times  (at  the  cost  until  foreclosure  or  sale  of  the  said      assurakoi. 

A.  B.,  his  executors  or  administrators,  and  afterwards  at  22.-for  fnrtto 

the  cost  of  the  person  or  persons  requiring  the  same,)  aasnranoe. 

execute  and  do  every  such  lawful  assurance  and  thing  for 

the  further  or  more  perfectly  assuring  the  said  premises 

unto  the  said  C.  D.,  his  executors,  administrators  and 

assigns,   and   enabling   him   and   them  to   recover  and 

receive   the   monies   assured  by  or  to   become   payable 

under  the  said  policy  or  policies  as  by  him  or  them  shall 

be  reasonably  required  (e).     In  witness  &c. 


(«)  Notice  must  be  given  to  the  office  of  the  asaigmxieiit  in  oon- 
foimity  with  section  3  of  the  Policies  of  Assurance  Act,  1867,  and 
an  acknowledgment  of  the  notice  obtained  according  to  s.  6.  As 
to  the  statutory  effect  now  g^ven  to  the  notice,  see  p.  1042,  note, 
supra,  and  on  the  general  doctrine  of  notice  in  connection  with  the 
assignment  of  choses  in  action,  see  supra,  pp.  533,  et  seq.,  668, 779. 
In  the  recent  case  of  Oreen  v.  Ingham^  L.  B.  2  C.  P.  525,  a  policy 
deposited  by  way  of  security  for  a  debt  was  held  for  want  of  notice 
to  the  office  to  be  within  the  order  and  disposition  of  the  debtor  on 
his  bankniptcy,  and  the  case  of  Gibson  v.  Overbury,  7  M.  &  W. 
557,  cited  supra,  p.  533,  which  was  relied  upon  by  the  mortgagee, 
was  distinguished  on  the  ground  that  in  the  latter  case  the  inten- 
tion was  to  confer  merely  an  interest  in  the  policy  itself,  and  not 
in  the  sum  insured.  The  case  pf  Gibaon  v.  Overbwy,  if  not  by 
implication  overruled  by  Green  v.  IngJiam,  appears  to  be  reduced  as 
an  authority  within  the  narrowest  limits. 
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zRATi  101  uri  THIS  INDENTURE,  made  &c.,  Between  A.  B.,  of 

Awp poMciM.     g^^^^  [mortgagor],   of  the  one  part;  and   C.  D.,  of  4c. 

1.  Parttea.  [mortgagee'],  of  the  other  part:  Whereas,  under  and  by 

%  Beciuii :        virtue  of  the  last  wiU  and  testament  of  X.  Y.,  late  of  &c., 

8.  Mortgagoi'i     deceased,  dated  the day  of ^  the  said  A.  B. 

etute!*^**  is  seised  of  or  entitled  to   the  manors  or  lordships, 

messuages,  tenements,  lands,  tithes,  moduses  and  rent- 
charges  in  commutation  or  Ueu  of  tithes,  and  heredita* 
ments  hereinafter  expressed  to  be  hereby  demised  for  an 
estate  for  his  life  in  possession,  subject  to  several  an- 
nuities, mortgages,  charges,  and  incumbrances  affecting 
the  same,  and  which  are  specified  in  the  second  schedule 

4.  Agreement      to  these  presents :  And  whereas  the  said  C*  P.  has 
for  Imd.  agreed  to  lend  to  the  said  A.  B.  the  sum  of  £ ,  upon 

having  the  repajrment  of  the  same  with  interest  at  the 
rate   of  per  cent,  per  annum  secured  in  manner 

5.  Of ftanmneei  hereinafter  appearing :  And  whereas,  as  part  of  the 
effected  by  intended  security,  the  said  A,  B.  has  effected  assurances 

mortgagee  on  .  -r^  n 

life  of  mort-         in  the  name  of  the  said  C.  D.  on  the  life  of  the  said  A.  B. 

'**^'"  with  the Life  Assurance  Society  by  a  policy  of 

assurance   dated  the  day  of ,  numbered  — — , 

in  the  sum  of  £ ,  and  under  the  annual  premium  of 

£ ,  and  with  the Life  Assurance  Society  by  a 

policy  of  assurance  dated  the day  of ,  numbered 

,  in  the  sum  of  £ ,  and  under  the  annual  pre- 
mium   of  £ (a) :      NOW    THIS    INDENTURE 


(a)  Policies  effected  upon  the  occasion  of  a  loan  are  often  taken 
in  the  name  of  the  mortgagee.    As  to  the  advantages  of  this  ooone. 


mortgage  money. 
8.  Witnesseth. 
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WITNESSETH,  that,  in  pursuance  of  the  said  agree-      :Pb«ob])siit 

•  YYTTT 

ment,  and  in  consideration  of  the  sum  of  £ upon  the         \_r 

execution  of  these  presents  to  the  said  A.  B.,  paid  by  the     xobtoaoi  of 
said  C.  D.  (the  receipt  whereof  the  said  A.  B.   doth    ^^  pouoies. 
hereby  acknowledge),  He,  the  said  A.  B.,  doth  hereby,  for  g  Witoe8«etb~ 
himself,  his  heirs,  ei^ecutors,  and  administrators,  cove-  7^  corenant  for 
nant  [for  payment  of  mortgage  moneys  supra,  p.  857]  :  w™«i*  0^ 
AND  THIS  INDENTUEE  ALSO  WITNESSETH, 
that  in  further  pursuance  of  the  said  agreement,  and  for 
the   consideration  aforesaid.   He  the  said  A.  B.   doth 
hereby  grant,  bargain,  sell  (b),  and  demise  unto  the  said  9.  Demise. 
C.  D.,  his  executors,  administrators,  and  assigns,  All  10.  Parcels, 
and  every  the  manors  or  lordships  of  &c..  And  all  and 
every  the  capital  and  other  messuages  &c.  [parcels],  the 
particulars  whereof  are  specified  in  the  first  schedule  to 
these  presents ;  And  also  all  the  tithes,  great  and  small, 
and  parcels  and  portions  thereof,  and  all  moduses  and 
rentcharges  in  commutation  or  lieu  of  tithes  within  the 
townships,  villages,  hamlets,   and  places  of  — - — ,  and 

elsewhere  within  the  precincts  or  rectory  of ,  in  the 

said  county  of (ajid  which  in  the  said  first  schedule 

hereto  are  more  particularly  mentioned) ;  And  all  and 
singular  other  (if  any)  the  tenements  and  hereditaments 
mentioned  or  comprised  in  the  said  first  schedule  hereto  : 
[General  Words,  supra,  p,  860,  omitting  the  **  all  the 
estate**  clause  (c)  ] :  To  have  and  to  hold  the  said  manors  ll.  Habendum 


Bee  supra,  p.  676.    As  to  the  law  beaiing  on  mortgages  of  policies, 
see  the  notes  to  the  last  Ftecedent  and  the  leiferences  therein. 

{h)  The  words  bargain  and  sell  are  here  retained ;  for,  as  the  deed 
creates  only  a  term  of  years,. it  will,  without  inrolment  (there  being 
a  pecuniary  consideration),  operate  as  a  bargain  and  sale,  so  as  to 
give  an  actual  estate  to  the  mortgagee  without  entry;  whereas, 
under  a  demise,  he  woidd  take,  until  entry,  a  mere  interesse 
termini:  see  Stephen's  Blackstone,  5th  edit..  Vol.  i.,  pp.  293,  543. 

(c)  As  to  the  omission  of  the  ''  all  the  estate  "  clause,  see  p.  972,   Custody  of  the 
note,  supra.    As  the  life  estate  is  not  absolutely  conveyed,  but  the  deeds  when 
mortgage  is  for  a  term  determinable,  the  right  to  the  custody  of  ™^^8«««  "» "^^ 
ihe  title  deeds  will  not  pass  except  by  a  special  grant  or  contract, 
or  by  the  delivery  of  the  deeds.    If  the  mortgagor  is  in  a  position 
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for  the  tonn  of 
ninety-nine 
yean,  if  the 
mortgagor  ao 
long  live. 


12.  ProTiso  for 


Mortgage  by 
demiae  by 
tenant  for  life. 


f 


or  lordships^  messuages,  tenements,  lands,  tithes,  mo- 
doses,  renteharges,  and  hereditaments,  and  all  other  the 
premises  hereinbefore  expressed  to  be  hereby  demised 
unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns  for  the  term  of  ninety-nine  years  from  the  day 
next  before  the  date  of  these  presents^  if  the  said  A.  B. 
shall  so  long  live,  without  impeachment  of  waste  (i). 
Subject  nevertheless  to  the  several  annuities,  mort- 
gages, charges,  and  incumbrances  now  affecting  the  same 
premises  respectively,  and  mentioned  in  the  said  second 
schedule  to  these  presents ;  And  subject  also  to  the  pro- 
viso   for  redemption  hereinafter  contained:    PaovmED 

to  hand  over  the  deeds  (which,  whei^  he  is  tenant  for  life,  irould 
generally  be  the  case,  unless  they  were  in  the  possession  of  a  piior 
incumbranoer),  the  mortgage  may  contain  a  grant  (inserted 
between  the  general  words  and  the  estate  danse)  of  ''all  deeds 
and  muniments  of  title  in  the  custody  of  [the  mortgagor],  or  which 
he  can  obtain  without  suit ; "  ot  there  may  be  added  to  the  covenants 
for  title  a  covenant  by  the  mortgagor  that  it  shall  be  lawful  for 
the  mortgagee  to  possess  and  retain  the  deeds,  &c.,  during  the 
continuance  of  the  security:  see  -ante,  vol.  i.,  pp.  527,  528.  The 
formal  transfer  of  the  right  to  the  deeds  would,  however,  he  of 
little  advantage  tmless  accompanied  by  the  actual  possession. 
Hence,  the  delivery  of  the  deeds  is  the  really  important  point; 
and,  if  this  be  obtained,  the  insertion  of  a  special  clause  in  the 
mortgage  deed  for  the  purpose  of  transferring  the  right  seems  to 
be  superfluous.  As  to  the  precautions  to  be  taken  by  a  mortgagee 
who  does  not  get  the  deeds,  see  supra,  pp.  800,  et  seq. 

((f)  A  tenant  for  life  usually  has  powers  of  leasing,  consenting  to 
sales,  &c.,  annexed  to  his  estate;  and  hence,  in  CMder  to  avoid 
risking  the  destruction  of  the  powers  by  the  alienation  of  the  estate 
;  (see  Longy,  Bankin,  Sugd.  Pow.  8th  ed^App.,  p.  895),  it  is  expe- 
•  dient  that  he  idionld  mortgage  by  demise  for  a  term  (usually  fsx 
\  ninety-nine  years)  determinable  upon  his  death,  and  not  by 
1  transfer  of  the  life  estate.  When  it  is  intended  that  a  tenant  for 
I  life  who  has  mortgaged  his  estate  shall  be  able  to  exercise  the 
powers  without  the  consent  of  the  mortgagee,  a  clause  for  this 
purpose  shoidd  be  inserted,  as  in  Free.  XXIX.,  infra,  p.  1106.  As 
to  the  position  of  a  tenant  for  life,  who  has  incumbered  his  ^ftate, 
with  reference  to  the  powers  and  requirements  of  the  Leasee  and 
Sales  of  Settled  Estates  Act,  see  that  Act  (19  &  20  Yict.  c.  120). 
8.  41 ;  and  see  also  a  similar  clause  in  Lord  Cranworth's  Act,  23 
&  24  Vict.  0.  145,  s.  31. 


1 
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ALWAYS,  and  it  is  hereby  agreed  and  declared,  that,  if  the      Prsobdkiit 

said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns  ^ 

shall,  on  the  said day  of next,  pay  to  the  said  mortoaob  of 

C.  D..,  his  executors,  administrators,  or  assigns  the  said  ^i>  polxoixs. 


sum  of  £ ,  with  interest  for  the  same  in  the  meantime  '~     ~      7 

'  redemptioii  of 

at  the  rate  of per  cent,  per  annum,  then  the  said  eBUteand 

€•  D.,  his  executors,  administrators,  or  assigns  shall  at  P^  ^^^' 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  said  A.  B.,  his  .executors,  administrators,  or  assigns, 
«urrender  the  said  premises  hereinbefore  expressed  to  be 
hereby  demised,  and  assign  the  said  policies  of  assurance 
hereinbefore  mentioned  to  have  been  effected  unto  the 
said  A.  B.,  his  executors,  administrators,  or  assigns : 
[TnuU  of  monies  to  he  received  under  policies^  supra,  p.  1044 
— Covenant  for  payment  of  interest,  supra,  p,  861 — Cove- 
nants to  keep  up  life  assurances — Power  for  mortgagee  to 
insure  if  the  mortgagor  fails  to  do  so,  supra,  pp.  1045  et  seq., 
the  original  policies  being  referred  to  as  *'  the  said  policies 
hereinbefore  mentioned  to  have  been  effected  '* — Monies 
advanced  to  he  a  charge  upon  '^  the  said  premises  herein- 
before expressed  to  be  hereby  demised,  and  the  said 
poUcies  hereinbefore  mentioned  to  have  been  effected  and 
any  new  policy,  &c.,  see  supra,  p.  1046] ;  And  it  is  hereby  13.  Power  of 
provided  and  declared,  that  it  shall  be  lawful  for  the  said  ■*^*®- 
C.  D.,.  his  executors,  administrators,  or  assigns,  at  any 
time  or  times  after  the  said day  of next,  with- 
out any  further  consent  on  the  part  of  the  said  A.  B.,  his 
ex,ecutors,  administrators,  or  assigns,  to  sell  the  said 
premises  hereinbefore  expressed  to  be  hereby  demised, 
or  any  part  or  parts '  thereof,  and  the  said  policies  of 
assurance  hereinbefore  mentioned  to  have  been  effected 
or  either  of  them,  or  any  new  policy  or  policies  to  be 
effected  pursuant  to  the  aforesaid  provisions  in  that 
behalf,  either  together  or  separately  and  in  parcels,  and 
either  by  public  auction  or  private  contract,  ^and,  as 
to  the  said  policies  of  assurance  or  any  of  them,  either 

surrender  to  tbe  omces  by  wluch  the  same 
or  may  be  granted,  or  otherwise,  with  power 
upon  any  such  sale  to  make  any  stipulations  as  to  title. 
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FBKSDin      or  evidence   or  commencement   of   title   or   otherwise^ 

which  the  said  C.  D.,  his    executors,  administrators, 

xoRTOAQiov     or  assigns  shall  deem  proper;    and    also  with  power 

AXD  pouons.     ^  ^^7  ^>  ^^  rescind  or  vary  any  contract  for  sale,  and 


to  resell,  without  being  responsible  for  any  loss  occasioned 
thereby;  and  as  to  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  demised,  with  power  to  sell  the  same 
or  any  part  thereof,  either  subject  to  all  or  any  of  the 
several  annuities,  mortgages,  charges,  and  incumbrances 
now  affecting  the  same  as  aforesaid,  or,  so  far  as  circnm* 
stances  shall  admit  of,  discharged  therefrom,  and,  in  the 
latter  alternative,  upon  such  terms  for  throwing  any  of 
the  said  several  annuities,  charges,  or  incumbrances,  or 
any  part  or  parts  thereof,  upon  the  hereditaments  not 
sold  or  any  part  thereof,  by  way  of  indemnity  to  the 
hereditaments  sold,  or  upon  part  only  of  the  heredita- 
ments sold  in  exoneration  of  the  remainder,  or  for  re* 
taining  or  otherwise  appropriating  part  of  the  purchase 
money  by  way  of  indemnity,  or  of  any  other  description 
whatsoever,  as  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns  shall  think  fit:    And  it  is  hereby 
agreed  and  declared,  that,  for  the  purposes  aforesaid  or 
any  of  them,  it  shall  be  lawful  for  the  said  C.  D.,  his  exe- 
cutors, administrators,  and  assigns,  to  execute  and  do 
all  such  assurances  and  things  as  he  or  they  shall  think 
fit :   [Power  to  be  exercised  only  in  certain  events — Pur- 
chaser not  to  see  that  siLch  events  have  happened^  or  ht 
liable  for  irregvlarity  in  the  sale — Receipt  of  the  mortgagee 
to  be  a  discharge  for  the  purchase  money,  or  so  much  thereof 
as  shall  be  paid  to  him — Trusts  of  the  purchase  moneyj  or 
of  so  mu4:h  as  shall  be  paid  to  the  mortgagee,  the  ultimate 
trust  being  for  the  mortgagor,  his  executors,  administrators, 
or  assigns — Power  of  sale  to  be  exercised  by  any  person 
entitled  to  give  a  receipt  for  the  mortgage  money — Mort' 
gagee  not  to  be  liable  for  involuntary  losses  '^  which  may 
happen  in  or  about  the  exercise  or  execution  of  the  said 
trusts  and  powers  hereinbefore  declared  and  contained, 
or  any  of  them,"  as  in  Precedent  I.,  supra,  pp.  862  et  seq.t 
U,  CoTemnts:    mutatis  mutandis] :  And  the  said  A.  B.  doth  hereby,  for 
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himself^  his  heirs,  executors,  and  administrators,  cove-      PuoBDxirT 

y  VTTT 

nant  mth  the   said  C.  D.,  his  executors,   administra- 
tors,  and  assigns,  that  he  the  said  A.  B.  now  hath  power    xortoaox  of 
to  demise  all  and  smgular  the  said  premises  herembefore    ^m^  pouons. 
expressed  to  be  hereby  demised  unto  the  said  C.  C,  his  — . 

executors,  administrators,  and  assigns,  subject  as  here-  demise; 
inbefore  is  mentioned  and  in  maimer  aforesaid;  And  16.— for  farther 
FURTHER,  that  he  the  said  A.  B.,  and  every  other  person  »"«™»o«' 
having  or  claiming  any  estate,  right,  title,  or  interest  in 
or  to  the  said  premises  hereinbefore  expressed  to  be 
hereby  demised  or  any  of  them,  or  any  part  or  parts 
thereof,  or  in  or  to  the  said  policies  of  assurance  herein- 
before mentioned  to  have  been  effected  or  either  of  them, 
or  any  other  policy  or  policies  to  be  effected  as  aforesaid, 
will  at  all  times  (at  the  cost,  until  foreclosure  or  sale,  of 
the  said  A.  B.,  his  executors  or  administrators,  and  after- 
wards of  the  person  or  persons  requiring  the  same,) 
execute  and  do  every  such  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  demised 
unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  subject  as  hereinbefore  is  mentioned,  and  enabling 
him  and  them  to  obtain  possession  of  and  quietly  enjoy 
the  same  subject  as  aforesaid,  and  to  recover  and  receive 
the  monies  to  become  payable  under  or  by  virtue  of  the 
said  policies  of  assurance  or  any  of  them  in  manner  and 
for  the  purposes  aforesaid,  as  by  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns  shall  be  reasonably 
required.    In  witness  &c.  (e). 

THE  FIBST  SCHEDULE  above  referred  to. 

[Description  of  parcels.] 

THE  SECOND  SCHEDULE  above  referred  to. 
[Particidars  of  incumbrances.] 

(e)  The  policies  being  mortgaged  with  an  estate  held  upon  the 
life  insoied,  no  ad  valorem  duty  will  be  required  in  respect  of 
advances  for  insurance ;  see  supra,  pp.  609,  806. 
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Testment  of 
settled  funds. 


XXIV. 

MOETGAGE  of  Life  Interest  in  settled  Personal 
Estate,  and  of  a  Poucr  of  AssuRANiliE. — ^Proviso 
for  Reduction  of  Interest  on  punctual  payment, 
determinable  on  the  Mortgage  Money  being  catted  in. 
— Special  Life  Assurance  covenants  authorising 
the  Mortgagees  to  effect  a  whole  v)orld  policy, 

THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of  &c. 

[mortgagor] ,  of  the  one  part,  and  C.  D.,  of  &e.,  E.  F., 

of  &c.,  and  G.  H.,  of  &c.  [mortgagees] ,  of  the  other  part : 

Whereas,  by  an  indenture,  &c.    [Recital  of  settlement 

on  mortgagor's  marriage,  showing  that  a  swm  of  £ 

8  per  cent.  Reduced  Bank  Annuities  was  held  under  a 
power  for  transposing  the  investment  thereof,  and  subject 
thereto  upon  trust  during  the  joint  lives  of  the  husband  aai 

wife,  for  payment  of  an  annual  sum  of  £ to  the 

wife  for  her  separate  use  without  power  of  antidpaiion, 
and  for  payment  of  the  surplus  income  to  the  husband, 
and  after  the  death  of  either  for  payment  of  the  whole 
income  to  the  survivor. — Recital  of  the  marriage^.    Akd 

whereas  in  the  year the  said  [trustees  of  the  setik- 

ment]  with  the  consent  required  by  the  said  indenture  of 
settlement,  sold  out  a  portion  of  the  said  Bank  Annuities 
and  invested  the  proceeds,  amounting  to  £ ,  at  in- 
terest at  the  rate  of  £ per  cent,  per  annum  upon  the 

security  of  a  mortgage  in  fee  simple  of  certain  farms  and 
hereditaments  (the  property  of  the  said  A.  B.)  situate 
in  the  parish  of in  the  county  of ,  which  mort- 
gage was  eflfected  by  an  indenture  dated  the day  of 

,  and  expressed  to  be  made  between  [parties] ;  Asd 

in  the  year ,  the  said  [trustees]  with  the  like  con- 
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sent  sold  out  a  further  portion  of  the  said  Bank  Annuities      P&Mssm 

and  invested  the  proceeds,  amounting  to  £ ,  at  in-  ' 

terest  at  the  rate  of  £ per  cent,  per  annum,  upon  the     mobwugb  o» 

security  of  a  further  charge  upon  the  said  hereditaments      „  birlbd 

comprised  in  the  said  indenture  of  mortgage  of  the PBaaowAL  iseats 


dny  of ,  which  further  charge  wag  effected  by  an 

indenture  dated  the day  of ,  and  made  between 

the  same  parties  as  the  said  indenture  of  mortgage,  and 
endorsed  upon  that  indenture;    And  wh£B£AS  by  the  *.  Pwwnt lUte 
means  aforesaid  the  said  sum  of  £ 8  per  cent.  Re- 
duced Bank  Annuities  [the  original  trust  fimd]  was  re- 
duced to  the  sum  of  £ like  annuities,  and  the  said 

sum  of  £ 8  per  cent.  Beduced  Bank  Annuities  [the 

original  trust  fund]  is  now  represented  or  replaced  for  the 
purposes  of  the  said  indenture  of  settlement  by  the  said 

sum  of  £ like  annuities,  standing  in  the  joint  names 

of  the  said  [trustees]  ^  and  the  several  sums  of  £ 

and  £ invested  upon  the   mortgage  and   further 

charge  aforesaid,  and  which  are  likewise  taken  in  the 

names  of  them  tiie  said  [trvsUes] ;  And  whereas  tiie  said  6.  mtle  to 

A.  B.  is  entitled  to  the  policy  of  assurance  upon  his  own  ^  *^' 

life  hereinafter  described ;  Ayi>  whereas  the  said  C.  D.,  7.  Agnement 

E.  F.,  and  G.  H.  have  agreed  to  lend  to  the  said  A.  B.  ^®'  ^^'*- 

the  sum  of  £ upon  having  the  repayment  thereof 

with  interest  at  the  rate  hereinafter  mentioned  secured 

in  manner  hereinafter   appearing:    NOW   THIS    IN-  8.  WitnesKth. 

DENTURE   WITNESSETH,    that,   in  pursuance  of 

the  said  agreement,  and  in  consideration  of  the   sum 

of  £ upon  the  execution  of  these  presents  to  the 

said  A.  B,  paid  by  the  said  C.  D.,  E.  F.,  and  G.  H. 
(the  receipt  whereof  the   said  A.  B.  doth  hereby  ac- 
knowledge), he  the  said  A.  B.  doth  hereby  for  himself,  9.  Cownant  for 
his  heirs,  executors,  and  administrators,  covenant  with  MomonOTr^^ 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and 
administrators  [for  payment  of  mortgage  money  mth  in- 
terest at  the  rate  of  6 per  cent. per  annum,  seep,  871,  supra]. 
AND  THIS  INDENTURE  ALSO  WITNESSETH,  10.  WitncsBeth. 
that  in  pursuance  of  the  said  agreement,  and  for  the  con- 
sideration aforesaid,  the  said  A.  B.  doth  hereby  assign  11-  ABsgnment 

of  life  interett. 


i 
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12. — and  policy. 


13.  Estate 
clause. 

14.  Habendam. 


^          15.  Power  to 

mortgageei  to 
enter  into  receipt 
^ '"                   ofallorpart  of 
\  *     ^.                 the  life  income. 

unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  execntors, 
administrators^  and  assigns:  First,  all  the  estate  and 
interest  of  the  said  A.  B.,  und^r  the  hereinbefore  recited 
indenture  of  settlement,  as  well  during  the  joint  lires  of 
him  and  his  said  wife  as  after  her  death,  and  thenceforQi 

during  his  life  if  he  shall  survive  the  said ,  in  the 

monies,  stocks,  funds,  or  securities  now  or  hereafter 
representing  or  replacing  or  substituted  for  the  said  sum 

of  £ 8  per  cent.  Beduced  Bank  Annuities  [the  original 

trust  fiind]y  and  every  or  any  part  thereof,  and  the  in- 
terest, dividends,  and  annual  produce  thereof,  and  of 
every  or  any  part  thereof  (subject  to  the  yearly  snm  of 

£ ,  payable  to  the  said  [the  wife]  and  her  appointees 

during  the  joint  lives  of  them  the  said  A.  B.  and his 

wife  as  hereinbefore  is  mentioned) ;   And  secondlt,  all 

that  policy  of  assurance  for  the  sum  of  £ on  the  life 

of  the  said  A.  B.,  granted  by  the Assurance  Society, 

numbered  — ,  dated  the  day  of ,  and  under 

the  annual  premium  of  £ ,  and  all  monies  assured  or 

to  become  payable  by  or  under  the  said  policy,  and  the 
full  benefit  thereof;  And  all  the  estate,  right,  title, 
claim,  and  demand  of  the  said  A.  B.  in,  to,  and  npon 
the  said  premises  (a) :  To  have  and  to  hold  the  said 
Hfe  interest,  policy,  and  monies,  and  all  other  the  pre- 
mises first  and  secondly  hereinbefore  mentioned  and  ex- 
pressed to  be  hereby  assigned  unto  the  said  C.  D.,  E.  F., 
and  G.  H.,  their  executors,  administrators,  and  assigns, 
subject  to  the  proviso  for  redemption  hereinafter  con- 
tained [Proviso  for  redemption  on  payment  of  mortgage 
debt  with  interest  at  6  jper  cent,  per  annum,  as  at  p.  872, 
'supra,  mutatis  mutandis],  t  A^iiy  rr  is  herebt  agreed  and 
declared  (fc)  that  the  saidxi.  D.,  E.  F.,  and  G.  H.,  and 


(a)  With  respect  to  the  "  Policies  of  Assurance  Act,  1867,"  ren- 
dering the  insertion  of  a  power  of  attorney  in  the  assignment  of  a 
policy  now  unnecessary,  see  p.  1042,  note,  supra. 

{h)  When  real  estate  is  mortgaged,  if  it  is  desired  to  make  the 
rents  avSlable  for  the  payment  of  interest,  the  mortgagee  or  hb 
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the  survivors  and  survivor  of  them,  and  the  executors      PasoEDiKT 
or  administrators  of  such  survivor,  their  or  his  assigns,         ^^V^- 
may  from  time  to  time  during  the  continuance  of  this      mortgagbof 
security  direct  the  payment  to  them  or  liim  of  all  or       inshttlkd 
any  part  of  the  interest,  diridends,  and  annual  produce,  personal  estate 

passing  by  the  assignment  hereinbefore  contained;   And 1— 

that  any  such  direction  shall  be  a  sufficient  authorit}'  to, 
and  shall  render  it  incumbent  upon  the  trustees  or  trustee 
for  the  time  being  of  the  said  indenture  of  settlement,  or 
any  other  person  or  persons  whom  it  may  concern,  to  pay 
pursuant  thereto  such  interest,  dividends,  and  annual 
proceeds,  or  so  much  thereof  as  such  direction  shall 
apply  to ;  Bur  so  much  and  such  part  or  parts  of  the  said 
interest,  dividends,  and  annual  produce  as  from  time  to 
time  shall  not  be  otherwise  payable  by  virtue  of  any  such 
direction  as  aforesaid,  may  from  time  to  time  as  or  after 
the  same  shall  accrue  payable,  be  paid  to  the  said  A.  B., 
or  his  assigns.     And  it  is  hereby  agreed  and  declared  16.  Declarati 


ion 


that  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  tion  of  mortga- 

or  survivor  of  them,  or  the  executors  or  administrators  ^^  receipts. 

of  such  survivor,  their  or  his  assigns,  may  from  time  to 

time  appropriate  as  tliey  or  he  shall  tliink  fit,  and  without 

any  right  on  the  part  of  the  said  A.  B,  or  hia  assigns,  to 

control  or  interfere  with  such  appropriation,  all  or  aiiy 

part  or  parts  of  the  said  interest,  dividends,  and  annual 


receiver  must  usually  ontor  into  possession  of  the  whole  mortgaged 
estaJejiT^tit  whoro  a  Hfe  interest  in  settled  stock  or  other  trust 
ftincls  is  mortgaged,  the  mortgagee  may  enter  into  partial  receipt 
of  the.  income  to  an  extent  sufficient  to  cover  interest  and  pre- 
miums, and  (should  such  be  the  intention)  to  pay  off  instalments 
of  the  principal  debt,  without  interfering"  with  the  receipt  by 
uie  mortgagor  onihe"*surplus  income.  The  clause  in  the  text  is 
adapted  to  this  mode  of  dealing  with  the  income,  which  would  be 
worked  out  by  means  of  a  direction  to  the  trustees.  As  to  the 
rights  of  the  creditor  and  debtor  respectively  with  regai'd  to  the 
appropriation  of  payments,  see  p.  932,  note,  supra.  The  latter 
part  of  the  form  corresponds  to  the  ordinary  trusts^  of  monies 
secured  under  a  policy.  See  the  form  in  Precedent  XXII.,  supra, 
p.  1044.  ^^ 

TOL.  II.       ^^^^  8  ^ 
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17.  ^fortgagces' 
receipts  to  be 
dificharges. 


produce  which  shall  be  received  by  them  or  him  by  virtne 
of  these  presents  in  or  towards  the  discharge  of  the  in- 
terest from  time  to  time  accruing  due  under  these  pre- 
sents, or  of  the  premiums  upon  the  said  policy  herem- 
before   assigned,  or  any  policy  or  policies   substituted 
under  the  provisions  hereinafter  in  that  behalf  contained, 
or  in  any  other  manner  for  the  purposes  of  this  secnrity; 
And  subject  to  such  right  of  appropriation,  as  well  with 
regard  to  any  such  interest,  dividends,  or  aimual  prodaee/ 
or  any  part  or  parts  thereof,  which  shall  be  received  by 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  tlieir  or  his  assigns,  and   shall  not  be 
otherwise  appropriated  by  them  or  him,  as  with  rqpid 
to  any  monies  received  by  them  or  hinT  under  or  By 
virtue  of  the  policy  of  assurance  hereinbefore  assigned, 
or  any  such  substituted  policy  or  policies  as  hereinbefore 
referred  to,  they  or  he  shall,  by  and  out  of  such  monies, 
in  the  first  place  reimburse  themselves  or  himself,  or  pay 
or  discharge  all  costs  and  expenses  incurred  in  obtaining 
payment  of  and  receiving  the  same,  or  in  or  about  the 
execution  of  any  of  the  trusts  or  powers  of  these  presents 
or  otherwise  in  relation  to  the   premises;   And  in  the 
next  place  pay  and  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents ;   And  then  pay  the  sur- 
plus, if  any,  of  the  said  monies  unto  the  said  A.  B.,  his 
executors,  admimsti'ators,  or  assigns :  Provided  always, 
that  the  receipt  of  the  said  C.  D.,  E.  F.,  and  Gr.  H.,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  for 
any  monies  paid  to  them  or  him  under  or  by  virtue  of 
any  such  direction  as  aforesaid,  or  under  or  by  virtue  of 
the  said  policy  of  assurance,  or  in  anywise  by  virtue  or  in 
respect  of  the  assignment  hereinbefore  contained/i  shall 
effectually  discharge  the  trustees,  assurance  society,  and 
peraons^  paying  such  monies  from  the  same,  and  from 
being   concerned   to  see  to  the  application,  or  being 
accountable  for  the  loss  or  misapplication  thereof;  and 
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that  tHe  trustees,  society,  or  any  persons  paying  such      Prboedikt 
monies  shall  not  be  bound  to  see  or  inquire  whether  any 
default  has  been  made  in  payment  of  any  principal  money     mortgaob  of 
or  interest  intended  to  be  hereby  secured  at  the  time       iirsKTTLBD 
hereby  appointed  for  pa^nnent  thereof,  or  whether  any  phbsonal  bstate 

.  .,.!.,  AHD  POLICY.  f^l 

money  remams  on  the  security  of  these  presents,  or  to  ^ pji;"  L 

make  any  other  inquiry  in  relation  to  the  premiseq^AxD 

the  said  A.  B.  [Covenant  for  payment  of  interest  at  the  rate 

of  6  per  cent,  per  annum,  see  p.  872,  supra] :    Provided  is.  Proviao  for 

ALWAYS,  and  the  said  C.  D.,  E.  F.,  and  Q.  H.,  do  hereby  redaction  of  in- 

»  '  '  .    .  terest  on  punc- 

for  themselves,  their  heirs,  executors,  and  administrators,  tvai  payment. 
covenant  with  the  said  A.  B.,  his  executors,  administrators, 
and  assigns,  that  if  the  said  A.  B.,  his  heirs,  executors, 

administrators,  or  assigns,  shall  on  every day  of 

and day  of ,  so  long  as  the  said  principal 

stun  of  £ or  any  part  thereof  shall  remain  unpaid,  or 

within  30  days  after  each  of  the  said  days  respectively, 
pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  interest  for  the  said 

sum  of  £ ,  or  for  so  much  thereof  as  shall  for  the 

time  being  remain  unpaid  at  the  rate  of  £5  per  cent,  per 
annum,  then  (unless  and  until  default  shall  have  been 
*made  in  payment  at  the  time  hereinbefore  appointed  for 
payment  thereof  of  some  principal  money  or  interest,  the 
payment  whereof  is  intended  to  be  hereby  secured,  and 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  liis  assigns,  shall  have  given  a 
notice  in  writing  to  the  said  A.  B.,  his  executoi's,  ad- 
ministrators, or  assigns,  to  pay  off  the  monies  for  the 
time  being  owing  on  the  security  of  these  presents,  or 
left  a  notice  in  writing  to  that  effect  for  him  or  them 
at 'his  or  their,  or  some  or  one  of  their,  usual  or  last 
known   place  or  places  of  residence   in  England,  and 
default  shall  have  been  made  in  pajnnent  of  the  whole  i 

or  part  of  such  monies  for  six  calendar  months  from 
the  time  of  giving  or  leaving  such  notice,  from  and  after 

which  notice  and  default  the  present  proviso  shall  cease 

3  z  2 
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Prkokdiht      to  have  any  operation),  they  the  said  C.  D-,  E.  F.,  and 


XXIV. 


19.  Covenants: 


G.  H.,   or  the   survivors  or  survivor  of  them,  or  the 

MOBTOAoior     executors  or  administrators  of  such  survivor,  their  or 

iHSRTLiD      his  assigns,  shall  accept  interest  for  the  said  sum  of 

PBB80HAL  KSTATB  jg ^p  f^j,  g^  much  thercof  as  shall  for  the  time  being 

AHD  POLICY.  .  .  1  ,  I. 

remain  unpaid,  at  the  rate  of  £5  per  cent-  per  annum  for 

every  half  year  for  which  such  interest  shall  be  paid  to 
them  or  him  within  the  thirty  days  aforesaid  (c) :  [Decla- 
ration that  money  belongs  to  mortgagees  an  a  joint  account, 
supra^  p.  873] ;  And  the  said  A.  B.  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  E.  F,,  and  G.  H.,  their  executors 
and  administrators,  that  he  the  said  A.  B.  will  not  do  or 

20.  —to  keep  up  suffer  anything  whereby  the  said  policy  of  assurance  here- 

*  inbefore  assigned  may  become  void  or  voidable,  or  the 
said  C.  D.,  E.  F,,  and  G.  H.,  or  any  of  them,  their  or 
any  of  their  executors,  administrators,  or  assigns,  may  be 
prevented  from  receiving  any  of  the  monies  intended  to 

21.  —to  restore   be  thereby  assured ;  And  that  if  the  said  poUcy  shall 

'  become  voidable,  he  the   said  A.  B.  will   immediately 
thereupon,  at  his  own  cost,  do  all  things  necessary  for 

22.  —to  effects  restoring  and  keeping^  on  foot  the  same ;  And  that  if  the 

new  assurance  in        . ,       , r  -,'  ,.   .  ,         «.    ^  j 

lieu  thereof  if       saitt  poucy  or  any  new  poucy  or  policies  to  be  effected  as 
^^^^'  hereinafter  is  mentioned  shall  become  void,  then  and  in* 

such  case  and  so  often  as  the  same  shall  happen,  he  the 
said  A.  B.  will  immediately  thereupon  at  his  own  cost 
effect  or  enable  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 


(c)  It  has  been  suggested  to  the  writer  that  it  may  aim  a 
mortgagee  desirmg  to  be  paid  off,  with  the  means  of  getting  pay- 
ment of  his  mortgage  money  without  resorting  to  sale  or  foreclo- 
sure if  the  proviso  for  reduction  of  interest  on  punctual  payment 
is  made  determinable  in  its  operation  upon  non-pajnoient  of  the 
mortgage  money  for  six  months  after  demand.  The  clause  in  the 
text  is  framed  so  as  to  effect  that  object.  If  used  in  a  mortgage  of 
real  'estate,  the  notice  requiring  payment  would  have  to  be  given 
to  the  mortgagor,  his  heirs,  executors,  administrators,  or  assigns,  or 
left  **at  or  upon  some  part  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted." 


MORTGAGES.  1063 

nistrators  of  such  survivor,  or  their  or  his  assigns,  to      Preobdkht 


XXIV. 


effect  a  new  poUcy  or  policies  of  assurance  on  his  life,  in 

his  own  name  or. in  the  names  or  name  of  the  said  C.  D.,  mortoagh  o? 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  i^  settled 

or  the  executors  or  administrators  of  such  survivor,  their  p^mohal  rstatb 

t  »  »  xi»i  1  1  iiii><i/*v>  ^^^  POLICY. 

or  his  assigns  (whichever  they  or  he  shall  think  fit)  m  

such  sum  or  sums  of  money  as  shall  be  or  amount  to  the 
sum  which  would  have  been  payable  under  the  policy  or 
policies  which  shall  have  become  void  if  the  said  A.  B. 
had  then  died ;  And  if  such  policy  shall  be  effected  m  the 
name  of  him  the  said  A.  B.  will  at  his  own  expense  duly 
assign  the  same  to  them  the  said  C.  D.,  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such   survivor,  their  or  his   assigns; 
And  that  every  such  new  policy,  and  the  monies  to  be-  23.  New  poUciea 
come  payable  under  the  same,  shall  be  subject  to  the  J^^iJ"^^^*^ 
proviso  for  redemption  hereinbefore  contained,  and  be 
held  and  applied  upon  the  trusts  and  for  the  purposes  by 
these  presents  declared  and  expressed  concerning  the 
said  policy  of  insurance  hereinbefore  assigned,  and  the 
monies  to  become  payable  under  or  by  virtue  of  the  same ; 
And  that,  if  he  the  said  A.  B.  shall  at  any  time  during  the  24.  Mortgagor 
continuance  of  this  security  purpose  to  go  beyond  the  limits  ^tention^to^o* 
allowed  by  any  such  policy  as  aforesaid,  he  will  give  to  beyond  limits 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  sur-  ^hoj  .   ^ 
vivor  of  them,  or  the  executors  or  administrators  of  such 
sumvor,  their  or  his  assigns,  as  early  notice  as  may  be  of 
such  his  purpose ;  And  will  at  the  request  of  the  said  25.  — andtopro- 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  jle^  by  l^Sri^"^ 
them,  or  the  executors  or  administrators  of  such  survivor,  existing  policy, 
their  or  his  assigns,  but  at  his  own  expense,  do  all  such  °^  ^      °^  °®^ 
acts  and  things  as  may  be  necessary  or  expedient  for  (in 
tlie  option  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns)  either 
altering  the  terms  of  the  existing  policy  so  as  to  cover 
the  contemplated  risk,  or  substituting  for  such  policy  a 
new  policy  or  policies  in  a  sum  or  sums  of  money  not 
exceeding  the  sum  which  would  have  been  payable  under 


one. 
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26.  That  mort- 
gagor will  pay 
preminmB; 


27.  -and  de- 
liver receipts  to 
mortgagees. 


28.  Power  to 
mortgagees  to 
pay  premiums  in 
clofiralt. 


29.  Power  for 
mortgagees,  in 
event  of  mort- 
gagor going  be- 
yond limits 
allowed  by  policy, 
to  convert  it  into 
a  whole  world 
policy. 


such  existing  policy  if  the  said  A.  B.  had  then  died,  and 
on  such  terms  as  that  the  contemplated  risk  may  be  within 
the  scope  of  the  insurance  thereby  effected :  And  further, 
that  he  the  said  A.  B.  will  during  the  continuance  of  this 
security  duly  and  punctually  pay  the  annual  premium  or 
premiums  and  other  sum  or  sums  of  money  (if  any)  neces- 
sary for  keeping  on  foot  the   said  policy  hereinbefore 
assigned,  and  any  new  policy  or  policies  to  be  effected  as 
is  herein  provided  (including  any  effected  as  hereinafter 
authorised),  And  will  forthwith  deliver  the  receipt  for 
every  such  payment  to  the  said  C.  D.,  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  thieir  or  his  assigns; 
And  that  if  the  said  A.  B.  shall  at  any  time  neglect  or 
refuse  to  make  the  payments  aforesaid,  or  any  of  them,  it 
shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  to  pay  the 
said  annual  premium  or  premiums,  and  such  other  smn 
or  sums  of  money  (if  any)  as  shall  become  payable  for 
keeping  on  foot  the  said  policies  or  any  of  them,  or  for 
effecting  any  such  new  policy  or  policies  as  aforesaid; 
And  further,  that  in  case  the  said  C.  D.,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  at  any  time  or  times  during  the  continuance 
of  this  present  security,  have  any  reasonable  grounds  for 
believing  that  the  said  A.  B.  is  about  to  go  beyond  the 
limits  permitted  by  the  said  policy  hereinbefore  assigned, 
or  any  policy  for  the  time  being  subsisting  for  the  pur- 
poses of  this  security,  or  to  subject  his  life  to  any  extra- 
ordinary risk  not  covered  by  such  policies  or  any  one  or 
more  of  them,  it  shall  in  such  case  (to  the  intent  that  the 
policy  hereb}'^  assigned,  or  any  policy  or  policies  to  be 
effected  imder  any  of  the  provisions  herein  contained, 
may  in  such  case  be  taken  and  held  as  granted  upon 
terms  allowing  the  said  A.  B.  to  travel  either  by  sea  or 
land,  and  with  or  without  restriction  as   to  modes  or 
limits,  and  to  reside  either  for  any  limited  period,  or 
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during  his  life,  in  any  specified  country  or  countries,      Pbkokdknt 

or  generally  in  any  country  or  part  of  the  world,  or  to  ' 

the  intent  to  provide  according  to  the  discretion  of  the     mortoaob  of 

^  ^  .  LI? B IKTBREST 

said  C.  D.,  E.  F.,  and  G.  H,,  or  the  survivors  or  survivor      m  sbttled 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  for  any  contingency  whatsoever 
whereby  the  said  policies  or  any  of  them  may  become 
vitiated  or  void)  be  lawful  for  the  said  C.  D.,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  without  any  consent  on  the  part  of  the  said  A.  B. 
or  his  assigns,  and  merely  at  the  discretion  of  the  said  CD., 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  or  their 
or  his  assigns,  and  notwithstanding  dissent  on  the  part  of 
the  said  A.  B.  or  his  assigns,  at  any  time  or  times,  so  long 
as  any  money  shall  remain  upon  the  security  intended  to 
be  made  by  these  presents,  to  surrender  for  valuable  consi- 
deration or  otherwise  the  said  policy  hereinbefore  assigned, 
or  any  other  policy  or  poUcies  for  the  time  being  subject 
to   the  security  hereby  made ;  And  (if  the  said  C-  D., 
E.  F.,  and  G.  H.,  or  the  survivors  or  sm^vivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  shall  think  proper,  but  not  otherwise),  to 
effect  any  other  policy  or  policies  on  the  life  of  the  said 
A.  B.,  with  such  office  or  offices,  and  for  such  sum  or 
suras  of  money  (within  the  limits  hereinafter  provided)  as 
they  or  he  shall  think  fit,  and  to  be  granted  and  taken 
either  at  uniform  or  increasing  or  decreasing  premiums, 
or  at  premiums  increasing  or  decreasing  contingently  on 
any  event  or  events ;  And  generally  in  such  discretion  as 
aforesaid  to  authorise  any  dealings  with  the  policy  or 
policies  of  assurance  for  the  time  being  subject  to  this 
security,  or  any  of  them  in  the  same  manner  in  all  re- 
spects as  if  they  or  he  were  the  absolute  owners  or  owner 
of  the  said  policy  or  policies,  and  the  monies  thereby 
assured:  And  that  the  said  A.  B.,  his  heirs,  executors,  80.  Thatmort- 
or  administrators,  will  on  demand  pay  to  the  said  C.  D.,  ff«"^  ^P  ^^  *° 

*    "^  '    the  mortgagees 

E.   F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  theexpenaes 

therebyincnired 
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31.  —and  that 
the  same  shall  be 
charged  on  the 
mortgaged  pro- 
perty. 


32.  Proviso 
limiting  the 
aoiount  of  the 
new  policies. 


33.  Mortgagees 
not  to  be  liable 
for  losses. 


or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  all  monies  which  shall  have  been  paid  by 
them  or  him  in  or  towards  payment  of  the  said  premium 
or  premiums,  sum  or  sums  of  money,  and  all  costs  and 
expenses  (if  any)  which  shall  have  been  paid  by  them  or 
him  in  effecting  such  new  policy  or  policies  of  assurance 
as  aforesaid,  or  otherwise  in  relation  to  the  premises,  with 
interest  for  the  same  at  the  rate  of  £6  per  cent  per 
annum  from  the  time  or  respective  times  of  the  same 
having  been  paid  :  And  that  in  the  meantime,  and  until 
the  same  shall  be  so  repaid  with  interest  as  aforesaid,  the 
said  premises  firstly  hereinbefore  expressed  to  be  hereby 
assigned,  and  the  said  policy  hereinbefore  expressed  to 
be  hereby  assigned,  and  any  new  policy  or  policies  to  be 
effected  in  pui'suance  of  the  aforesaid  provisions  in  that 
behalf,  and  the  monies  to  become  payable  imder  or  by 
virtue  of  the  same  respectively,  shall  stand  and  be  charged 
with  the  payment  of  such  monies  and  the  interest  thereon : 
Provided  always,  that  nothing  herein  contained  shall  au- 
thorise the  effecting  or  keeping  on  foot  of  policies  of  assu- 
rance on  the  life  of  the  said  A.  B.,  for  an  amount  greater  in 
the  whole  than  the  amount  which  in  the  event  of  the  death 
of  the  said  A.  B.  would  for  the  time  being  be  payable  on 
the  policy  hereinbefore  assigned,  if  such  pohcy  were  then 
subsisting,  and  such  further  sum  not  exceeding  £600,  as 
may  be  considered  necessary  to  cover  any  additional  sum 
or  sums  which  may  become  due  on  the  securit}'  of  these 
presents  :  Provided  always,  tliat  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  not  in  any  way  be  liable  for  any  omission, 
neglect,  or  refusal  to  keep  on  foot  any  of  tlie  said  policies, 
nor  for  any  losses  or  expenses  which  the  said  A.  B.,  his 
executors,  administrators,  or  assigns  may  suffer,  by  reason 
of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  having  done  or  made  any 
act  or  arrangement  whatsoever  with  respect  to  any  such 
policy  as  aforesaid,  or  the  monies  assured  or  payable  by 
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or  under  the  same  (d) :  And  it  is  hereby  provided  and  Pbioidiht 

declared,  that  it  shall  be  lawful  for  the  said  C.  D.,  E.  F.,  ^^^' 

and  G.  H.,  or  the  survivors  or  survivor  of  them^  or  the  momqaoi  op 

.....                J,             -                  .                .,      .               ,.  Lira  IHTEBB8T 

executors  or  administrators  of  such  survivor,  their  or  his  »  bbttlkd 

assigns,  at  any  time  or  times  after  the  said day  of  m«sohal  bstatk 

next,  without  any  further  consent  on  the  part  of 


the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
to  sell  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned,  or  any  new  policy  or  policies  to  be 
effected  pursuant  to  the  pro'sdsions  hereinbefore  contained, 
or  any  of  them,  or  any  part  or  parts  thereof  (and  so  that 
as  regards  the  life  interest  hereinbefore  assigned,  such 
part  or  parts  may  be  any  fractional  part  or  parts  of  the 
said  interest,  dividends,  and  annual  produce  accruing 
during  the  life  of  the  said  A.  B.,  or  any  annual  sum  or 
sums,  payable  out  of  such  interest,  dividends,  and  annual 
produce  (c),  either  together  or  separately^  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  and  as 
io  the  said  policy  or  policies  of  assurance,  either  by  way 

{d)  The  elaborato  provisions  in  the  text  are  intended  to  protect 
the  mortgagees  against  the  event  of  the  mortgagor  travelling  beyond 
the  limits  allowed  by  the  policy,  or  incurring  some  other  risk  not 
coyered  by  the  policy.  Their  general  scope  is  (in  addition  to  the 
ordinary  covenants  and  provisions  incidental  to  the  mortgage  of  a 
policy)  to  bind  the  mortgagor  to  communicate  his  intention  of 
going  beyond  the  allowed  limits,  and  to  concur  in  oither  extending 
the  terms  of  the  existing  policy  or  effecting  a  new  policy  covering 
the  enlarged  risk,  and  also  to  enable  the  mortgagees  of  their  own 
authority  upon  reasonable  grounds  of  suspicion  to  procure  the 
alteration  of  the  terms  of  the  existing  policy,  or  to  sell  or  surrender 
the  existing  policy  and  to  effect  a  whole  world  or  other  enlarged 
policy  in  lieu  thereof.  Such  powers  would  be  specially  efficient  in 
the  very  common  case  of  the  office  granting  the  policy  being  also 
lenders  of  the  mortgage  money.  The  form  in  the  text  is  that 
commonly  in  use  by  an  important  assurance  office. 

(e)  In  the  case  to  which  the  Precedent  in  the  text  applied  the 
incomo  of  the  trust  funds  was  much  beyond  what  was  needed  for 
paying  the  interest  and  premiums,  so  that  the  mortgage  money 
might  have  been  realised  by  a  sale  of  the  life  interest  in  part  of  the 
fund  together  with  the  policy.  The  power  of  sale  is  framed  with 
a  special  view  to  this  contingency. 


S4.  Power  of 
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35.  CoTeannU 
for  title 


of  surrender  to  the  office  or  offices  granting  the  same  or 
otherwise,  with  power  upon  any  such  sale  to  make  any 
stipulations  as  to  title  or  evidence,  or  commencement  of 
title  or  otherwise,  which  the  said  C.  D.,  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
shall  deem  proper :  And  also  with  power  to  buy  in  or 
rescind  or  vary  any  contract  for  sale,  and  resell,  without 
being  responsible  for  any  loss  occasioned  thereby,  and  for 
the  purposes  aforesaid,  or  any  of  them,  to  execute  and  do 
all  such  assurances  and  things  as  they  or  he  shall  think 
fit —  [Power  to  be  exercised  only  in  certain  events,  the  notice 
being  required  to  be  given  to  **  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,"  or  left  "  for  him  or  them  at 
his  or  their,  or  some  or  one  of  their  usual  or  last  known 
place  or  places  of  residence  in  England." — Purchaser  mt 
to  see  that  such  events  have  happened,  dc. — Receipt  of  mort- 
gagees to  be  a  discharge  for  purchase  money — TrmU  of 
purchase  money,  the  vltimate  trust  being  for  "  the  said 
A.  B.,  his  executors,  administrators,  or  assigns  " — Pow^ 
of  sale  to  be  exercised  by  any  persons  entitled  to  give 
a  discharge  for  the  mortgage  money — Mortgagees  not  to  be 
liabk  for  involuntary  losses,  as  at  pp.  874 — 876,  supra, 
mutatis  mutandis.]  And  tlie  said  A.  B.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  execu- 
tors and  administrators,  &c.  [Covenant  for  right  to  assign 
and  for  further  assurance  as  at  p.  1048,  supra,  muiatis 
mutandis,  but  for  the  last  part  of  the  covenant  for  further 
assurance  substitute  the  following]  and  to  recover  and 
receive  the  interest,  dividends,  and  annual  produce  here- 
inbefore assigned,  and  also  the  monies  to  become  payable 
under  or  by  virtue  of  the  said  policy  hereinbefore  assigned, 
or  any  substituted  policy  or  poUcies,  or  any  part  or  parts 
thereof  respectively,  as  by  them  shall  be  reasonably  re- 
quired.   In  wtfness  &c.  (/). 


(/)  As  the  poUcy  is  mortgaged  together  with  an  interest  ibr  the 
life  assured,  no  additional  stamp  duty  will  be  required  in  reepect 
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OOTSHAHT  TO 
IHSUKI  Lin. 


COLLATERAL  SECURITY  hy  Chabge  on  the  Life      ^"Sdiht 

XXY. 

Interest  of  the  Mortgagor  in  certain  Funds,  and  .' 

Covenant  hyhim  to  insure  his  Life  if  required  (a).        f?™***^ 

OHABQB  OH  Lim 

THIS  INDENTURE,  made   &c.,  Between  A.  B.,  of    nrr«i8TABD 
&c.  [mortgagor],  of  the   one   part;  and   C.   D.,  of  &c. ' 
[mortgagee],  of  the  other  part:  [Recitals  showing  that  the  • 

1.  PartieB. 

mortgagor  is  entitled  to  a  life  interest  in  the  annual  pro-  ^  Recitals  • 

duce   of  certain  funds  subject  to  divers  charges    already  3,  —Title  to  life 

subsisting  thereon,  and  as  to  the  produce  of  one  fund  to  an  in*««8t. 

annuity  to  J.  S.  for  his  life] :  And  whereas,  by  an  in-  ^^ty^^**^ 
denture  of  even  date  with  these  presents,  and  expressed 
to  be  made  between  the  said  A.  B.  of  the  one  part,  and 

of  advances  made  by  tho  mortgagees  for  assurance ;  sco  pp.  609,  806, 
supra.  Notice  of  the  security  must  be  given  to  the  trustees  of  tho 
settlement,  and  to  the  office,  the  latter  notice  being  given  in 
acoordance  with  the  provisions  of  the  "  Policies  of  Assurance  Act, 
1867  " ;  see  p.  1042,  note,  supra.  Tho  notice  to  tho  office  should  be 
given  even  though  the  advanco  is  mado  by  the  office  itself,  in  order 
to  avoid  any  contention  as  to  i^hether  the  requirements  of  the 
3rd  section  of  the  late  Act,  upon  which  the  priority  of  claims  is 
'  made  dependent,  have  been  satisfied. 

(a)  The  reason  for  preparing  collateral  securities  by  separate  Astoihepre- 
deeds  usually  is  in  order  to  avoid  mixing  up  in  one  deed  the  title  to  P*'**^''  of  ^V 
several  properties.    Thus,  in  the  case  in  the  text,  the  title  to  the  )yj  Beparate 
fee  simple  estate,  which  forms  the  principal  security,  is  kept  distinct  deeds, 
from  the  dealings  connected  with  the  subject-matter  of  the  collateral 
security.    Were  this  method  not  adopted,  future  investigations  of 
the  title  to  the  estate  would  be  incumbered  with  inquiries  as  to  the 
details  connected  with  the  collateral  security.    A  good  deal  of  dis- 
crimination is  required  in  practice  in  determining  when  to  £rame 
distinct  securities,  and  when  to  amalgamate  them  in  one  assurance. 
The  draftsman  must,  on  the  one  hand,  avoid  the  needless  and 
oppressive  multiplication  of  instruments,  and,  on  the  other  hand, 
must  take  care  that  future  independent  dealings  with  the  different 
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5.  Agreement 
for  further 
Bccarity. 


the  said  C.  D.  of  the  other  part,  in  consideration  of  the 

sum  of  £ to  the  said  A.  B.  paid  by  the  said  C.  D., 

he  the  said  A.  B.  hath  covenanted  with  the  said  C.  D.  for 
payment  to  him,  his  executors,  administrators,  or  assignsi 

on  the day  of next,  of  the  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 


per  cent,  per  annum ;  And  by  the  same  indenture  the 
hereditaments  tlierein  described  have  been  assured  by  the 
said  A.  B-  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  subject  to  a  proviso  for  the  redemption  thereof 
upon  payment  to  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  on  the  said day  of next,  of 

the  said  sum  of  £ — — ,  with  interest  for  the  same  in  the 

meantime  at  the  rate  of per  cent,  per  annum;  And 

by  the  same  indenture  the  said  A.  B.  hath  covenanted  with 
the  said  C.  D.  for  pajonent  to  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  of  interest  for  the  said  sum  of 

£ ,  or  for  so  much  thereof  as  shall  for  the  time  being 

remain  unpaid,  at  the  rate  aforesaid,  by  equal  half-yearly 

pa^inents,  on  the day  of  and  the  day  of 

,  without  any  deduction,  in  case  of  the  said  sum  of 

£ or  any   part  thereof  remaining  unpaid  after  the 

said day  of next  (6) :  And  whereas,  upon  the 

treaty  for  the  loan  of  the  said  sum  of  £ secured  by 

the  said  indenture  of  even  date  herewith  as  aforesaid,  it 
was  agreed  that  the  repayment  thereof,  with  interest  at  the 


properties  comprised  in  the  security  are  not  hampered,  and  repeated 
cross-covenants  for  production  required,  through  several  estates 
being  included  in  one  conveyance.  The  question  as  to  the  course 
to  be  taken  between  these  opposite  inconveniences  is  often  one  of 
nicety,  and  occasionally  it  maj'  be  found  convenient  to  have  one 
deed  onl}',  but  executed  in  duplicate  or  triplicate,  as  the  case  may 
require.  When  the  security  is  made  by  means  of  distinct  assu- 
rances, separate  reconveyances  will,  of  course,  be  required  when 
the  mortgage  money  is  paid  off. 

(b)  Observe  that  deods  of  even  date  aro  recited  in  the  perfect  and 
future  tenses,  the  words  **hath"  or  "have"  and  "shall"  being 
used  where  the  words  **  had  "  or  **  should  "  would  have  been  used 
in  the  recital  of  an  instrument  of  prior  date. 
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rate  aforesaid,  should  be  farther  secured  in  manner  herein-      Fubqedkht 
after  appearing:    NOW   THIS   INDENTURE   WIT-  ^• 

NESSETH,  that,  in  pursuance  of  the  said  agreement,       oollatbhil 

and  in  consideration  of  the  said  sum  of  £ so  paid  to  cha&ob  oh  un 

the  said  A.  B.  by  the  said  C.  D.  as  aforesaid,  the  said  i"™bstaki> 

•^  ,  .  OOVBHAVT  TO 

A.  6.  doth  hereby  subject  and  charge  all  and  singular  the  insurb  ufb. 
interest,  dividends,  and  annual  proceeds  to  arise  or  e.  Wita^th. 
accrue  due  during  the  life  of  him  the  said  A.  B.  from  or  7.  Charge  of  life 

in  respect  of  the  said  siun  of  £ [a  sum  on  mortgage] 

and  the  said  sum  of  £ 8Z.  per  Cent.  Consolidated 

Bank  Annuities,  and  the  said  sum  of  £ like  Annui- 
ties, or  from  or  in  respect  of  any  stocks,  funds,  or  secu- 
rities in  or  upon  which  the  same  sum  of  £ or  the 

monies  arising  from  the  sale  of  the  said  sums  of  Bank 
Annuities,  or  either  of  them,  or  any  part  thereof  re- 
spectively, may  be  invested  (but  subject  and  without  pre- 
judice to  the  hereinbefore-mentioned  securities,  so  far  as 
the  same  respectively  comprise  or  affect  the  said  last- 
mentioned  premises  or  any  of  them,  and  subject  also  as 
to  the  dividends  and  annual  produce  of  the  said  sum  of 

£ 3Z.  per  Cent.  Consolidated  Bank  Annuities,  or  of 

the  stocks,  funds,  or  securities  in  or  upon  which  the 
monies  arising  from  the  sale  thereof,  or  of  any  part  thereof, 

may  be  invested,  to  the  said  annuity  of  £ to  the  said 

J.  S.),  to  and  with  the  payment  to  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  of  the  said  sum  of 

£ and  interest  after  the  rate  aforesaid,  according  to 

the  covenants  and  proviso  for  payment  thereof  in  the  said 
indenture   of  even   date   herewith   contained  (c) :   AND  8.  Witneaseth. 
THIS  INDENTURE  ALSO  WITNESSETH,  tliat,  in 
farther  pursuance   of  the  said  agreement,   and  for  the 


(c)  It  is  not  unusual  to  take  a  security  by  way  of  charge,  as  in  Mode  of  chargiog 
the  text,  on  property  of  the  nature  of  that  on  which  this  security  ^^l^i'^We  in- 
is  made ;  but,  if  the  creditor  desire  to  have  the  power  of  foreclosing, 
a  formal  mortgage  must  be  taken.  See  in  Precedent  XXIY.,  sapra, 
a  form  of  mortgage  of  a  life  interest  in  personal  estate  with  a 
policy.  "Where  real  estate  is  the  subject  of  the  security,  the  form 
of  a  conveyance,  with  a  proviso  for  redemption,  is  usually  adhered 
to,  though  the  legal  estate  be  outstanding  in  a  prior  mortgagee ; 
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consideration  aforesaid.  He  the  said  A*.  B.  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  C.  D.,  his  executors,  and  adminis- 
trators, tliat  he  the  said  A.  B.  will  at  his  own  -cost,  at 
any  time  or  times  during  the  continuance  of  the  securiiy 
intended  to  be  hereby  made  upon  the  request  of  the  said 
G.  D.,  his  executors,  administrators,  or  assigns,  effect  a 
policy  or  policies  of  assurance  in  the  name  or  names  of 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
on  the  life  of  him  the  said  A.  B.,  for  any  sum  or  sums 

not  exceeding  in  the  whole  £ ,  in  such  office  or  offices 

as  the  said  G.  D.,  his  executors,  administrators,  or 
assigns  shall  select,  and  for  that  purpose  will  at  the  like 
cost  make  all  such  appearances  and  answers,  and  procure 
all  such  certificates  and  documents,  and  do  all  such  other 
acts  as  shall  be  necessary  or  expedient,  and  will  dehver 
to  the  said  C.  D.,  his  executors,  administrators,  or  as- 
signs the  poUcy  or  policies  of  such  assurance :  Axd  it 
IS  HEREBY  agreed  and  declared,  that  the  policy  or  policies 
of  assurance  so  to  be  effected  shall  be  a  further  security  to 
the  said  G.  D.,  his  executors,  administrators,  and  assigns, 

for  the  payment  of  the  said  siun  of  £ and  interest 

after  the  rate  aforesaid,  according  to  the  covenants  and 
proviso  for  payment  thereof  in  the  said  indenture  of  even 
date  herewith  contained ;  and  accordingly,  that,  if  the 
said  G.  D.,  his  executors,  administrators,  or  assigns  shall 
receive  any  monies  under  or  by  virtue  of  the  said  policy 
or  policies  or  any  of  them  etc.,  [Trmts  of  policies  of  life 
assurance — Receipt  ofmoiigagecs  to  he  a  discharge — Coct- 
nants  for  keeping  vp,  restoring  dr.,  life  assurances^For 
payment  of  premiums — Power  for  mortgagee  to  injure  and 
pay  premiums  if  mortgagor  fails  to  do  so — Monies  advanced 
by  mortgagee  for  that  purpose  to  be  repaid  by  the  morigagor^ 
andy  in  th^  meantimcy  to  be  a  charge  on  the  premises.    See 


but  sometimeB,  especially  when  the  mortgagor  has  a  life  or  other 
limited  interest,  and  the  prior  incumbrances  are  numerous,  or  there 
are  other  securities  besides  the  estate,  the  security  upon  the  estate 
is  in  this  case  also  made  by  way  of  charge. 
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Precedent  XXII,,  ante,  pp.  1044 — 1046]  (d) :    And  it  is  Puoedbht 

HEREBY  declared,   that  the   said  C.  D.,  his  heirs,  exe-  ^^I.' 

cutors,  administrators,  or  assigns,  shall  not  be  answerable  collateral 

for  any  involuntary  losses  which  may  happen  in  or  about  ohamb  oh 

the  exercise  or  execution  of  the  said  trusts  and  powers  ""  wtmbmt 

hereinbefore   declared  and  contained,   or  any  of  them  :  to  insvri 


LIfS. 


And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  

executors,  and  administrators,    covenant  with  the   said  I'-  Mortgagee 
C.  D.,  his  executors  and  administrators,  that  he  the  said  swer&ble  for'in- 
A.  B.  now  hath  power  to  charge  all  the  said  premises  ▼oi^ataryloweB. 
hereinbefore  expressed  to  be  hereby  charged,  subject  as  for  right  to 
hereinbefore  is  mentioned  and  in  manner  aforesaid ;  And  «^a^; 
FURTHER,  that  he  the  said  A.  B.,  his  executors  and  ad-  aaa'anuioe. 
ministrators,  and  every  person  lawfully  or  equitably  having 
or  claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises  or  any  of  them,  or  any  pai-t  thereof,  will 
at  all  times,  at  his  or  their  own  cost,  execute  and  do 
every  such  lawful  assurance  and  thing  for  the  further  or 
more  efiFectually  charging  all  or  any  of  the  said  premises, 
subject  as  hereinbefore  is  mentioned  and  in  manner  afore- 
said, as  by  the  said  C.  D.,  his  executors,  administrators, 
or  assigns    shall  be  reasonably  required.     In   witness 
&c.  (e). 


(d)  A  power  of  sale  might  be  added,  framed  on  the  model  of  that 
in  Yol.  i.,  p.  223,  Form  III. 

(e)  Assuming  an  ad  valorem  duty  of  £2  or  upwards  to  be  paid  on 
the  principal  security,  the  collateral  security  will  require  a  £1  1 58, 
stamp  only :  see  supra,  p.  806,  and  with  reference  to  the  covenant 
to  insure,  and  clauses  incident  thereto  contained  in  the  security  in 
the  text,  observe  that  the  insurance  will  be  upon  a  life,  an  interest 
for  which  is  charged  by  the  deed ;  and  hence,  that  ad  valorem  duty 
will  not  be  payable  upon  advances  for  assurance :  see  supra,  pp.  609, 
806.  Notice  of  this  security  should  be  given  to  the  trustees  having 
the  legal  control  of  the  funds,  the  life  interest  in  which  is  charged : 
see  supra,  pp.  532,  et  seq. 
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1.  Partiei. 


2.  Beeites: 


3.  —agreement 
for  lease ; 


XXVI. 

MORTGAGE  of  Interest  und^r  Agreement  for  Lease, 
and  of  Policies  of  Assurance  to  secure  Loan  and 
Further  Advances  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 
[mortgagor'],  of  the  one  part ;  and  C.  D.,  of  &c.,  E.  F.,  of 
&c.,  and  G.  H.,  of  &c.  \imortgagees'\,  of  the  other  part: 
Whereas,  by  articles  of  agreement  made  and  entered  into 

on  the day  of ,  Between  X.  Y.  of  &c.,  as  the 

agent  for  and  on  behalf  of  the  [intended  lessors]  of  the  one 
part,  and  the  said  A.  B.  of  the  other  part,  the  said  X.  Y., 
as  agent  as  aforesaid,  did  agree  with  the  said  A.  B.,  and 
the  said  A.  B.  did  thereby,  for  himself,  his  executors,  and 
administrators,  agree  with  the  said  X.  Y.,  as  agent  as 
aforesaid,  That  the  said  [intended  lessors]  should,  when 
the  repairs  and  rebuildings  thereinafter  agreed  to  be  per- 


(a)  Where,  as  in  the  Precedent  in  the  text,  the  subject-matter 
of  the  security  is  of  such  a  kind  that  its  value,  or  possibly  its 
preservation  from  loss  or  foifeiture,  depends  on  the  ezpenditore 
of  money,  and  the  mortgage  money  is  intended  (as  would  in 
general  be  the  case),  to  be  expended  on  the  property,  the  safest 
course  obviously  is  to  advance  the  money  in  instalments,  as  re- 
quired, and  to  take  the  security  for  the  original  and  subeeqiient 
advances,  as  in  the  text ;  but  if  the  whole  contemplated  loan,  or  a 
larger  sum  than  is  immediately  required,  is  advanced  in  the  first 
instance,  it  may  be  of  importance  that  it  should,  pending  its 
being  wanted,  be  deposited  in  medio,  and  impressed  with  a  trust 
or  otherwise  sufficiently  appropriated,  so  as  to  prevent  its  being  at 
the  free  disposal  of  the  mortgagor,  or  exposed  to  the  claims  of  his 
creditors,  and  to  secure  to  the  mortgagee  some  control  over  its 
application.  If  the  money  be  advanced  in  instalments  it  may  be 
desirable  to  give  the  mortgagee  power  to  make  the  payments 
direct  to  the  builder  or  other  persons  concerned  in  the  execation 
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formed  should  have  been  completed  to  the  approbation 
of  the  surveyor  for  the  time  being  of  the  said  [intended 
lessors],  grant  a  lease  unto  the  said  A.  B.^  his  executors 
and  administrators,  of  All  that  &c.  [parcels  by  reference 
to  plan],  To  hold  the  same  unto  the  said  A.  B.,  his  exe- 
cutors and  administrators,  for  the  term  of years,  to 

commence  from  the  ■ day  of ,  at  the  yearly  rent 

of  £ ,  clear  of  aU  deductions,  by  four  equal  quarterly 

payments,  the  first  quarterly  payment  thereof  to  be  made 

on  the day  of ;   And  by  the  said  articles  of 

agreement  it  was  declared  and  agreed,  that,  in  the  lease 
so  to  be  granted  as  aforesaid,  there  should  be  contained 
the  several  covenants  on  the  part  of  the  said  A.  B.  in 
the  said  articles  particularly  mentioned,  and  also  all  such 
other  covenants  and  conditions,  as  well  on  the  part  of  the 
lessee  as  of  the  said  [intended  lessors],  as  are  usually  in- 
serted in  the  leases  granted  by  the  said  [intended  lessors] 
of  houses  in  ■  ;  And  the  said  A.  B.,  for  himself, 
his  executors,  and  administrators,  did  thereby  further 
agree  to  expend,  within months  from  the  commence- 
ment of  the  said  term  of years,  the  sum  of  £ in 
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of  the  works,  instead  of  to  the  mortgagor  himself;  a  form  for  which 
pnrpose  will  be  found  in  the  next  Precedent  (No.  XXVll).  In  the 
case  of  securities  of  this  description  ifc  is  sometunes  expedient  to 
ana  the  mortgagee  in  addition  with  special  powers  enabling  him 
at  any  time,  and  whether  before  or  after  the  time  fixed  for  repay- 
ment of  the  loan,  to  take  possession  and  execute  the  works  himself 
at  the  expense  of  the  mortgagor,  with  the  necessary  iacidental 
powers,  and  so  as,  as  far  as  the  circnmstances  may  admit,  to  be 
free  from  the  ordinary  responsibilities  of  a  mortgagee  ia  X)08Bes8ion. 
A  form  of  this  description  is  contained  in  a  note  to  the  next 
Precedent. 

That  a  mortgage  to  secure  future  adyances  will  not  give  priority 
to  advances  made  after  notice  of  a  subsequent  incumbrance,  see 
supra,  p.  936,  note.  As  to  stamps  upon  mortgages  to  secure 
future  adyances,  see  supra,  pp.  806,  809.  As,  in  the  Precedent  in 
the  text,  the  security  does  not  comprise  any  estate  or  iaterest  for 
the  liyes  aasured,  the  ad  yalorem  stamp  must  be  calculated  so  as 
to  coyer  adyances  for  insurances,  as  well  as  adyances  by  way  of 
loan  to  the  mortgagor :  see  supra,  pp.  609,  610,  806. 

yoL.  II.  4  A 


J  076 


^ORTQAOEa 


4.      agrcciDcnt 
for  loan. 


Fkicbsir      erecting  and  fixushing  upon  the  said  pi^ce  or  patcel  of 

f '         ground  thereinbefore  secondly  described,  in  a  sufficieiit 

.afORTOAQK  OF  and  workmanlike  manner,  under  the  inspection  and  diiec- 
foR  LKASK  AHo  tiou  and  to  the  satisfaction  of  the  surveyor  for  the  time 
^"^"-  being  of  the  said  \intended  lessors],  two  or  three  good  and 
substantial  messuages  or  tenements  in  conformity  irith 
and  agreeable  to  plans,  elevations,  and  specifications  to 
be  submitted  to  and  approved  of  by  the  said  surveyor; 
And  whebeas  the  said  0.  D.,  E.  F.,  and  G.  H.  haye 

agreed  to  lend  the  said  A.  B.  the  sum  of  £ ,  upon 

having  the  repayment  thereof  with  interest  at  the  rate 
hereinafter  mentioned,  and  also  of  any  other  sum  or  sums 
of  money  which  may  be  advanced  or  paid  by  the  said 
C.  D-,  E.  F.,  and  G.  H.,  ox  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  to  or  on  account  of  the  aaid  A.  B., 
his  executors,  administrators,  or  assigns,  with  interest  at 
the  rate  hereinafter  mentioned,  secured  in  manner  herein- 
after appearing:  NOW  THIS  INDENTUBE  mT- 
NESSETH,  that,  in  pursuance  of  the  said  agreement, 
6.  Connderation.  and  in  consideration  of  the  sum  of  £•         upon  the  exe- 

cution  of  these  presents  paid  to  the  said  A.  Bi  by  the 
said  C.  D.,  E.  F.,  and  G.  H.  (the  receipt  of  which  sum 

of  £ he  the  said  A.  B.  doth  hereby  acknowledge), 

and  in  consideration  of  the  premises,  He  the  said  A  B. 
doth  hereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  C.  D.,  E,  F.,  and 
G.  H.,  their  executors  and  administrators,  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators  will, 

on  the  day  of  ■  next,  pay  to  the  said  C.  D., 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ ,  with  interest  for  the 

same  from  the  date  of  these  presents  up  to  the  said ' 

day  of next,  at  the  rate  of per  cent,  per  annum ; 

and  will,  on  such day  of or day  of (6) 


5.  WitaeBseth. 


7.  COTSDAIltB  : 


8.  — ^for  payment 
of  mortgage 
money  and 
farther  ad- 


Tanoee 


{h)  The  two  half-yearly  days  appointed  for  payment  of  interest. 
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as  shall  happen  next  after  the  time  of  the  same  respectively      PBwau>mre 

being  advanced  or  paid  or  becoming  owing,  pay  to  the  ' 

said  C.  D.,  E.  F.,  and  G.  H.,  or  the  simdvors  or  sur-     hokwaoi  of 

^ivor  of  them,  or  the  executors  or  administrators  of  such     foe  uun  akd  i 

survivor,  their  or  his  assigns,  every  other  sum  of  money        '*^"°""' 

which  may  hereafter  be  advanced  or  paid  by  them  or  him 

to  or  on  account  of  or  become  owing  to  them  or  him  by 

the  said  A.  B.,  his  heirs,  executors,  administrators,  or 

assigns,  with  interest  thereon  at  the  rate  of  £ per 

cent,  per  annum  from  the  time  of  the  same  respectively 
being  advanced  or  paid  or  becoming  owing ;   And  fur-  9.  — -ibat  mort- 
THER,  that  he  the  said  A.  B.,  his  executors  or  adminis-  ^JhhiBelf  to 
trators,  will,  immediately  and  without  delay,  within  the  ^«"<S 
time   required    by  the   hereinbefore  recited  articles  of 
agreement,  expend,  in  manner  and  for  the  purpose  re- 
quired by  the  said  articles  of  agreement,  the  whole  of  the 

said  sum  of  £ thereby  agreed  to  be  expended  as 

aforesaid ;  and,  at  his  or  their  own  cost,  do  and  perform 

all  other  acts  and  things  which  may  be  necessary  to 

entitle  himself  or  themselves  to  have  granted  to  him  or 

them  the  said  lease  contemplated  by  the  hereinbefore 

recited  articles  of  agreement  of  the  said  premises  therein 

comprised  and  of  the  new  messuages  or  tenements  to  be 

erected  in  pursuance  thereof  as  aforesaid;  And  will,  ftt  10.  —and pro- 

his  or  their  own  cost,  procure  such  lease  to  be  granted  ^^SSl^^"- 

accordingly;   And  ip,  when  the  same  shall  have  been  premiaes com- 

.    ,  •      •      1  •    A         X    "L   n  •  priaed  in  lease 

granted,  any  prmcipal  money  or  mterest  shall  remain  on  by  way  of  mort- 
the  security  of  these  presents,  will  (if  necessary)  use  his  ^^i 
or  their  best  endeavours,  at  his  or  their  own  cost,  to 
obtaiu  a  proper  licence  for  the  purpose ;  and  will,  imme- 
diately after  such  licence  (if  necessary)  shall  have  been 
obtained,  or  if  such  licence  shall  be  unnecessary  then 
immediately  after  the  said  intended  lease  shall  have  been 
granted,  at  his  or  their  own  cost,  well  and  effectually 
demise  the  said  premises  to  be  comprised  in  such  lease 
unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  tlie  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  for  the  residue 
which  shall  then  be  to  come  of  the  said  term  of 
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11.  — and,  in 
the  meantime, 
nme  tobe 
eharged  with 
monies  owing  on 
thii  aecurity ; 


12.  ->to  effect 
policiei, 


18.  — and  de- 
liver same  to 
mortgagees. 

14.  Proviso  for 
redemption. 


years  to  be  granted  by  the  said  intended  lease  except  the 
last  day  thereof,  subject  to  the  proviso  for  redemption 
hereinafter  contained,  and  with  such  covenants  for  title 
and  otherwise  as  are  usual  in  mortgages  by  demise,  or 
shall  be  reasonably  required ;  And  that  in  the  meantime, 
and  until  such  intended  lease  shall  have  been  granted, 
and  such  demise  shall  have  been  made,  the  said  premises 
comprised  in  the  hereinbefore  recited  articles  of  agree* 
ment,  and  the  said  new  messuages  or  tenements  to  be 
erected  as  aforesaid,  shall  stand  and  be  charged  with  the 
payment  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  sm*- 
vivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  of  the  said 

sum  of  £ ,  and  of  every  such  fmiJier  sum  of  money 

(if  any)  as  may  be  hereafter  advanced  or  paid  or  become 
owing  as  aforesaid,  with  interest  for  the  same  respectively 
at  the  rate  from  the  time  and  in  manner  aforesaid,  accord- 
ing to  the  covenant  in  that  behalf  hereinbefore  contained: 
And  further,  that  he  the  said  A.  B.  will,  inamediately 
after  the  execution  of  these  presents,  at  his  own  cost, 
effect  assurances  on  his  own  life  for  the  sum  of  £ — -i 
and  on  the  life  of  his  son  G.  B.  (c)  for  the  sum  of  & — 'i 
in  the  names  or  name  of  the  said  C.  D.,  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  in 
such  office  or  offices  for  the  assurance  of  lives  as  they  or 
he  shall  appoint,  and  deliver  to  them  or  him  the  policies 
of  such  assurances :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that,  if  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns  shall,  on  the  said 

day  of next,  pay  to  the  said  C.  D.,  E.  F.,  and 

G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  the  said  sum  of  £ ,  together  with  interest  for 

the  same  from  the  date  of  these  presents  up  to  the  said 

day  of next,  at  the  rate  of per  cent,  per 

* 

(c)  A  father  has  not  an  insurable  interest  in  the  life  of  his  child: 
seep.  531,  siipra. 
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annum,  and  shall,  on  such day  of or day 

of as  shall  happen  next  after  the  time  of  the  same 

respectively  being  advanced  or  paid  or  becoming  owing, 
pay  to  the  said  C.  D.,  E.  F.,  and  G.  H,,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  every  other  sum  of 
money  which  may  hereafter  be  advanced  or  paid  by  them 
or  him  to  or  on  account  of  or  become  owing  to  them  or 
him  by  the  said  A,  B,,  his  heirs,  executors,  administra- 
tors, or  assigns,  with  interest  thereon  after  the  rate  of 

per  cent,  per  annum  from  the  time  of  the  same 

respectively  being  advanced  or  paid  or  becoming  owing, 
then  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall  at  any  time 
thereafter,  upon  the  request  and  at  the  cost  of  the  said 
A*  B.,  his  executors,  administrators,  or  assigns,  sur- 
render the  said  premises  hereinbefore  covenanted  to  be 
demised,  and  assign  the  said  policies  of  assurance  to  be 
effected  as  aforesaid,  and  the  monies  to  become  payable 
under  or  by  virtue  of  the  same,  imto  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  or  as  he  or  they 
shall  direct :  And  it  is  hereby  agreed  and  declared,  that,  15.  Tnuta  of 
if  before  the  said  policies  of  assurance  shall  have  been  poii««»of*«ttr- 

.  .  .    .  anc6. 

assigned  to  the  said  A.  B.,  his  executors,  administrators, 
or  assigns  as  aforesaid,  any  monies  shall  become  payable 
under  or  by  virtue  of  the  same  or  either  of  them,  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  may  enforce  payment  of  and  receive 
the  same  monies,  and  shall,  by  and  out  of  any  monies 
which  they  or  he  shall  so  receive,  in  the  j&rst  place,  re- 
imburse themselves  or  himself,  or  pay  and  discharge  all 
costs  and  expenses  incurred  in  obtaining  payment  of  and 
receiving  the  same,  or  in  or  about  the  execution  of  any  of 
the  trusts  or  powers  of  these  presents,  or  otherwise  in 
relation  to  the  premises;  And,  in  the  next  place,  pay 
and  apply  such  monies  in  or  towards  satisfaction  of  the 
monies  for  the  time  being  owing  on  the  security  of  these 
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PnoBDUR  presents;  And  then  pay  the  surplus,  if  any,  of  the  said 

monies  received  under  or  by  virtue,  of  the  said  policies  or 

xouaAQB  OF  either  of  them  unto  the  said  A.  B.,  his  executors,  ad- 

loR  LIA8I  AID  ministrators,  or  assigns :    Provided  always,  and  it  is 

tohUfOB,  hereby  agreed  and  declared,  that  the  receipt  of  the  said 

16.  Beeeiptof  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
"2SSSgc  ^  ^  ttem,  or  the  executors  or  administrators  of  such  survivor, 

their  or  his  assigns,  for  any  monies  which  may  become 
payable  under  or  by  virtue  of  the  aforesaid  policies  or  either 
of  them,  shall  effectually  discharge  the  office  or  offices, 
person  or  persons  paying  such  monies  from  being  con- 
cerned to  see  to  the  application  thereof,  or  being  answer- 
able or  accountable  for  the  misapplication  thereof,  and 
that  the  said  office  or  offices,  person  or  persons  shall  not 
be  bound  to  see  or  inquire  whether  any  default  has  been 
made  in  the  payment  of  any  principal  money  or  interest 
intended  to  be  hereby  secured  at  the  time  hereinbefore 
appointed  for  pajrment  thereof,  or  whether  any  money 

17.  Oo¥«oaotfl      remains  on  the  security  of  these  presents :  And  the  said 
for  payment  of     ^  g.  joth  hereby,  for  himself,  his  heirs,  executors,  and 

interest;  . 

administrators,  covenant  with  the  said  C.  D.,  E.  F.,  and 
G.  H.,  their  executors  and  administrators,  that,  if  the 

said  sum  of  £ ,  or  any  sum  which  may  hereafter  be 

advanced  or  lent  or  become  owing  as  aforesaid,  or  any 
part  thereof  respectively,  shall  remain  unpaid  after  the 

day  of or day  of ,  on  which  the  same 

is  hereinbefore  covenanted  to  be  paid,  then  and  in  such 
case  he  the  said  A.  B.,  his  heir3,  executors,  or  adminis- 
trators will,  so  long  as  the  same  sum  or  any  part  thereof 
shall  remain  unpaid,  pay  to  the  said  C.  D,,  £•  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  interest  for  such  sum,  or  for  so  much  thereof  as 
shall  for  the  time  being  remain  unpaid,  at  the  rate  of 
— —  per  cent,  per  annum,  by  half-yearly  pajinents,  on 

18.  —to  keep  DP  the  day  of and  the day  of ;  Axd 

life  aasarancea.     FURTHER,  that  he  the  sQid  A.  B.  or  his  said  son  will  not 

at  any  time  hereafter  do  or  suffer  an^ihing  whereby  the 
said  policies  of  assurance  or  either  of  them  may  become 
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void  or  voidable,  or  the  said  C.  C,  E.  F.,  and  G.  H.,  or      Pbiosbbrt 

XXVI 

any  of  them,  or  any  of  their  executors,  administrators,  * 

or  assigns  may  be  prevented  from  receiving  the  money  hortoaob  of 
intended  to  be  thereby  respectively  assured,  or  any  part  ^e  lbasb  ah» 
thereof  respectively ;  And  that,  if  the  said  policies  or  "^"^"^ 
either  of  them  shall  become  voidable,  he  the  said  A.  B. 
and  his  executors  or  administrators  will,  immediately 
thereupon,  at  his  or  their  own  cost,  do  and  procure  to  be 
done  all  such  things  as  may  be  necessary  for  restoring 
and  keeping  on  foot  the  same;  And  that,  if  the  said 
policies  or  either  of  them,  or  any  new  policy  or  policies 
to  be  effected  as  hereinafter  is  mentioned,  shall  become 
void,  then  and  in  such  case,  and  so  often  as  the  same  shall 
happen,  he  the  said  A.  B.,  his  executors  or  adminis^ 
trators,  will  immediately  thereupon,  at  his  and  their  own 
cost,  effect  or  enable  the  said  C.  D.,  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  to 
effect  a  new  policy  or  new  policies  of  assurance  on  the  life 
of  the  said  A.  B.  or  his  said  son,  or  the  lives  of  both  of 
them,  as  the  case  may  be,  in  the  names  or  name  of  the 
said  C.  D.,  E.  F.,  and  G-  H-,  or  the  survivors  or  survivor  * 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor,' their  or  his  assigns,  in  such  sum  or  sums  as  shall 
be  or  amount  to  the  sum  which  would  have  been  payable 
under  the  policy  or  policies  which  shall  have  become  void 
if  the  said  A.  B.  or  his  said  son  (as  the  case  may  be)  had 
then  died ;  and  that  every  such  new  policy  and  the  monies 
to  become  payable  under  the  same  shall  be  subject  to  the 
proviso  for  redemption  hereinbefore  contained,  and  be 
held  and  applied  upon  the  trusts  and  for  the  purposes  by 
these  presents  declared  and  expressed  concerning  the  said 
policies  80  to  be  effected  as  aforesaid,  and  the  monies  to 
become  pa}- able  under  or  by  virtue  of  the  same ;  And  19.  For  payment 
FURTHER,  that  he  the  said  A.  B.,  his  executors  or  ad-  °  prenuums. 
ministrators,  will,  during  the  continuance  of  the  present 
security,  duly  and  punctually  pay  the  annual  premium  or 
premiiuns,  and  other  sum  or  simis  of  money  (if  any) 
necessary  for  keeping  on  foot  the  said  policies  of  assur- 
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20.  Power  for 
morCgaiseefl  to 
ionire  and  pay 
praniama,  if  * 
mortgafor  fiiila 
to  do  BO. 


21.  MoDieaad- 
Taooed  by  mort- 
gageea  for  that 
porpoaetobe 
repaid  by  the 
mortgagor,  and 
in  the  meantime 
to  be  a  charge  on 
thepremiaea. 


22.  CoTenant 
for  inanranoe 
against  fire. 


ance  so  to  be  effected  as  aforesaid^  or  any  new  policy  or 
policies  of  assurance  to  be  effected  as  hereinbefore  is  pro- 
vided, and  will  forthwith  deliver  the  receipt  for  evoy 
such  payment  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns ;  And 
THAT,  if  the  said  A.  B.,  his  executors  or  administrators, 
shall  neglect  or  refuse  to  make  the  payments  aforesaid  or 
any  of  them,  it  shall  be  lawful  for  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  to  pay  the  said  annual  premium  or  premimns 
and  such  other  sum  or  sums  of  money  (if  any)  as  shall 
become  payable  for  keeping  on  foot  the  said  policies  of 
assurance  or  any  of  them ;  And  that  he  the  said  A.  B., 
his  heirs,  executors,  or  administrators  will,  on  demand 
made  to  him  or  them,  or  left  at  his  or  their  usual  or  last 
known  usual  abode  in  England,  pay  to  the  said  C.  D.> 
E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  every  such  sum  of  money  as  shall  have  been 
paid  by  them  or  him  in  or  towards  payment  of  the  said 
annual  premium  or  premiums  or  sum  or  sums  of  money, 
and  all  the  costs  and  expenses  (if  any)  which  shall  haTe 
been  paid  by  them  or  him  in  effecting  any  such  new  policy 
or  pohcies  of  assurance  as  aforesaid,  or  otherwise  in  rela- 
tion to  the  premises,  with  interest  for  the  same  after  the 

rate  of per  cent,  per  ftnnnm  from  the  time  of  the 

same  having  been  paid  respectively ;  And  that  in  the 
meantime,  and  imtil  the  same  shall  be  so  paid  with  in- 
terest as  aforesaid,  the  said  premises  hereinbefore  cove- 
nanted to  be  demised,  and  the  said  policies  to  be  effected 
as  aforesaid,  and  any  new  policy  or  policies  to  be  effected 
in  pursuance  of  the  aforesaid  provisions  in  that  behalf, 
and  the  monies  to  become  payable  under  or  by  virtue  of 
the  same  respectively,  shall  stand  and  be  charged  with 
the  payment  of  such  sum  or  sums  of  money  and  the  in- 
terest thereon ;  And  further,  that  he  the  said  A.  6.,  his 
executors;  administrators^  or  assigns  will,  so  long  as  any 
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money  shall  remain  on  this  present  security,  keep  all  the      pjuoivm 

said  messuages  and  buildings  now  existing  and  hereafter 

to  be  erected  as  aforesaid  insured  against  loss  or  damage     vobtoaob  of 

by  fire,  in  the  sum  of  £ at  the  least,  in  manner  re-     ,0,^  j^^^  ^„ 

quired  by  the  hereinbefore  recited  articles  of  agreement,        polioies. 
or  which  shall  be  required  by  the  said  intended  lease, 
and  will  punctually  pay  all  premiums  &c.  [Remainder  of 
the  covenants  for  insurance  against  fire,  as  at  p.  966,  swpra 
— Money  expended  by  mortgagees  for  insurance  to  be  a 
charge  upon  "  the  said  premises  hereinbefore  covenanted 
to  be  demised,  and  the  monies  to  become  payable  imder 
or  by  virtue  of  the  said  policies  to  be  effected  as  afore- 
said, or  under  or  by  virtue  of  any  new  poUcy  or  policies 
to  be  effected  in  pursuance  of  the  aforesaid  provisions  in 
that  behalf"] :  Pbovided  always,  and  it  is  hereby  agreed  28.  DeelAration 
and  declared,  between  and  by  the  said  C.  D.,  E.  F.,  and  bdonpl^to^ 
G.  H.,  that  the  said  sum  of  £ so  paid  by  them  as  ^prtgtgees  on  » 

,  joint  ncconnt. 

aforesaid  was,  and  that  every  further  sum  which  may  be 
advanced  or  paid  by  them,  or  the  survivors  or  survivor  of 
them,  to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  or  in  pursuance  of  any  of  the  powers  or  pro- 
visions hereinbefore  contained,  will  be,  money  belonging 
to  them  upon  a  joint  account,  and  devolving  upon  the 
survivors  or  survivor  of  them,  in  equity  as  well  as  at 
law;  and,  accordingly,  that  the  said  C.  D.,  E.  F.,  and 
G.  H.,  and  the  survivors  and  survivor  of  them,  shall 
remain  entitled,  in  equity  as  well  as  at  law,  to  the  said 

sum  of  £ ,  and  other  principal  money  and  interest 

intended  to  be  hereby  secured ;  and  that  the  receipt  of 
the  survivors  or  survivor  of  them  the  said  C.  D.,  E.  F,, 
and  G.  H.,  or  of  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns,  shall  be  an  effectual  dis- 
charge for  the  said  sum  of  £ ,  and  other  the  principal 

monies  intended  to  be  hereby  secured,  and  the  interest 
for  the  same  respectively,  and  every  part  thereof  respec- 
tively :  And  it  is  hereby  provided  and  declared,  that  it  24,  Power  of 
shall  be  lawful  for  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  "***• 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  at 


1084 


MOBTaAQE?. 


FBmDxn 
XXVL 

MOBTGAAB  Off 

AORBllUBT 

BOB  liBASB  ABB 

P0U01B8. 


any  time  or  times  after  the  said  • day  of  — r—  next, 

Tritiiout  any  fiirtUer  consent  on  the  part  of  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  and  whe&er 
the  said  intended  lease  shall  or  shall  not  have  been  thai 
granted,  to  make  sale  of  the  said  premises  hereinbefore 
covenanted  to  be  demised,  and  of  the'  aforesaid  pohcies 
of  assurance  (original  or  substituted  as  the  case  may  be) 
to  be  effected  on  the  liv^s  of  the  said  A.  B.  and  his  said 
son  respectively  as  aforesaid,  or  of  any  of  the  same  pre* 
mises,  or  of  any  part  or  parts  thereof  respectively,  either 
together  br  in  parcels,  and  either  by  public  auction  or 
private  contract ;  and,  as  to  the  said  policies  of  assurance 
or  any  of  them,  either  by  way  of  surrender  to  the  office 
or  o£ELces  by  which  the  same  have  been  or  may  be  grantett, 
or  otherwise,  with  power  upon  any  such  sale  to  make  any 
stipulations  as  to  title,  or  evidence  or  commencement  of 
titie,  or  otherwise,  which  the  said  C.  D.,  E;  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall 
deem  proper ;  And  also  with  power  to  buy  in,  and  rescind 
or  vary  any  contract  for  sale,  and  to  resell  without  being 
responsible  for  any  loss  occasioned  thereby,  and  for  the 
purposes  aforlesaid  or  any  of  them,  to  execute  and  do  ali 
such  assurances  and  things  as  they  or  he  shall  think  fit; 
And  that,  after  any  sale  or  sales  of  the  said  leasehold 
premises  shall  have  been  made  under  this  present  power 
of  sale,  the  said  A.  B.,  his  executors^  administrators,  and 
assigns,  shaU  stand  and  be  possessed  of  and  interested  ia 
the  said  last  day  which  by  the  said  demise  hereinbefore 
covenanted  to  be  made  is  intended  to  be  left  in  him  or 

them  as  aforesaid,  of  the  said  term  of years,  upon 

trust  for  the  purchaser  or  purchasers  of  the  said  premises 
hereinbefore  covenanted  to  be  demised,  and  to  assign  and 
dispose  of  the  same  as  such  purchaser  or  purchasers  shall 
direct ;  lUatial  fmhsidmry  trusts,  and  provisions,  see  supra^ 
Precedent  XV.,  p,  974  et  seq.,  the  premises  being  referred 
to  as  *'  the  said  premises  hereinbefore  covenanted  to  be 
demised '' — the  default  in  payment  of  interest  on  v:hich 
the  power  of  sale  is  to  be  exercisable  being  referred  to  as 
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follows  r  "  or  unless  and  until  the  whole  or  pdrt  of.  some 
payment  of  interest  which  shall  become  due  in  pursuance 
of  any  of  the  covenants  in  that  behalf  hereinbefore  cour 
tained  shall  have  become  in  arrear  for  three  calendar 
months,"  and' the  mortgagees'  indemnity  clause  protecting 
them  against  ."  involuntary  losses  which  may  happen  in 
or  about  the  exercise  or  execution  of  the  said  trusts  and 
powers  hereinbefore  declared  and  contained,  or  any  of 
them  "] :  sAkd  the  said  A.  B.  doth  hereby  grant  to  the  5?,^y^|^'®''  °^ 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors,  adminis- 
trators, and  .assigns,  that,  as  often  as  it  shall  happen  that 
any  interest  which  shall  become  payable  in  pursuance  ^f 
any  of  the  covenants  in  that  behalf  hereinbefore  contained 

shall  be  whoUy  or  partially  in  airear  for days  after 

the  day  hereinbefore  appointed  for  the  payment  thex'eof,  it 
shall  be  lawful  for  the  said  C.  D.,  E.  F„  and  G.  H.,  and 
the  8urviv6i*s  and  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  into 
and  upon  the  said  premises  hereinbefore  covenanted  to 
be  demised,,  or  any  part  thereof,  to  enter  &c.  [Power  of 
distress,  as  in  Precedent  IV,,  p,  887,  supra].  In  wit- 
ness &c. 


XXVII. 

MORTGAGE  to  the  same  Mortgagees  as  in  the  last  Pre- 
cedent of  Interest  tinder  Agreement  for  Lease  to 
secure  Monies  already  due,  and  Further  Ad- 
vances to  a  Limited  Amount  to  be  made  for  the 
Purpose  of  entitling  the  Mortgagor  to  the  Lease — 
Certain  Intermediate  Incumbrancers  join  for  the 
Pitrpo«g  q/*  postponing  their  Incumbrances  (a). 
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THIS  INDENTURE,  made  the 


day  of 


be-    !•  Forties. 


(a)  Soe  notes  to  last  Precedonti 
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PftBoiDUf      tween  A.  B.,  of  &c*  [mortgagor]^  of  the  first  part ;  L.  M., 

^^  of  «fec.  [a  mortgagee  agreeing  to  postpone  his  security],  of 

MOENAOB       the  second  part ;  X.  of  &c.,  Y.  of  &c.,  and  Z.  of  &c.  [dt- 

FOE  FUTDRB 

AMYAxoBs,       scribed  as  "  The  Trustees  of  the  Banking  Com- 

ononmoB     P*^y»"  ^^  ^^^  ^^^  ^'^  mortgagees  agreeing  to  postpone 

OF  FEioB       their  security],  of  the  third  part ;  and  C.  D.,  of  &c.,  E.  F. 

MOMQAqiM.      ^£  ^^^^  j^j  Q^  jj^  ^£  ^^^  |-^^  ^^^^  mortgagees  as  in  the 

2.  BMLtoli:        fcwt  Precedent],  of  the  fourth  part :   [Recites  the  articles  of 

agreement  recited  in  the  last  Precedent,  and  an  indenture 
of  mortgage  of  the  day  of  February,  1864,  being  the 

wttwSfoc^****  to*  Precedent] :  And  whereas  the  said  A.  B.,  in  pur- 
suance of  the  aforesaid  covenant  in  that  behalf  in  the 
hereinbefore  recited  indenture  contained,  shortly  after  the 
execution  of  the  same  indenture,  effected  in  the  names  of 

the  said  C*  D.,  E.  F.,  and  G.  H.,  in  the Institution 

an  assurance  on  the  life  of  hini  the  said  A.  B.  by  a  policy 

numbered ,  dated  the day  of ,  for  the  snm 

of  £ ,  and  under  the  annual  premium  of  £ ,  and 

an  assurance  on  the  life  of  the  said  G.  B.  by  a  policy 

numbered ,  dated  the day  of ,  for  the  sum 

of  £ ,  and  under  the  annual  premium  of  £ ,  and 

4.  — Second        such  policies  are  both  now  subsisting :  And  whereas,  by 

"^'**'*^  an  indenture  dated  the  day  of  June,  1854,  and 

expressed  to  be  made  between  [parties],  the  said  A.  B. 
covenanted  with  the  said  L.  M.,  his  executors,  adminis- 
trators, and  assigns,  that  he  the  said  A.  B.,  his  executorS) 
administrators,  or  assigns,  would,  when  a  lease  of  the 
said  premises  comprised  in  the  hereinbefore  recited 
articles  of  agreement  should  be  granted  in  pursuance  of 
the  same  articles,  execute  a  good  and  sufficient  mort- 
gage thereof  for  all  his  the  said  A.  B.'s  term  and  interest 
therein  (except  the  last  day  thereof)  to  the  said  L.  M., 
his  executors,  administrators,  and  assigns,  for  securing 
the  repayment  to  him  or  them  of  the  principal  money  for 

the  time  being  owing  on  the  said  indenture  of  the • 

day  of  June,  1854 ;  and  that  in  the  meantime,  until  such 
mortgage  should  be  executed,  the  said  premises  com- 
prised in  the  said  articles,  and  the  new  buildings  to  be 
erected  thereon^  should  stand  charged  with  the  payment 
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to  him  the  said  L.  M.,  his  executors,  administrators,  or  PummDnni 

assigns^  of  the  sum  of  £ and  interest,  or  so  much 

thereof  as  should  from  time  to  time  be  owing  on  the  said  mortoagb 

indenture  of  the  day  of :  And  whereas  the  advakobs, 

said  C.  D.,  E.  F.,  and  G.  H.,  have,  since  the  date  and  ^'^^ 

.                                    .               .                                   ^  COVOUBRBHCB 

execution  of  the  hereinbefore  recited  indenture  of  the  of  faiob 


day  of  February,  1854,  advanced  to  the  said  A.  B. 
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upon  the  security  of  the  same  indenture,  further  sums  6.  —Further  ad- 
amounting  together  to  the  sum  of  £ ,  and  have  made  SrtmortMe. 

so  many  of  such  advances  as  were  made  subsequently  to 

the  date  and  execution  of  the  said  indenture  of  the 

day  of  June,  1854,  with  the  approbation  of  the  said 
L.  M.,  and  upon  an  imderstanding  that  such  advances 
should  be  a  charge  upon  the  said  premises  comprised  in 
the  hereinbefore  recited  articles  of  agreement  and  the 
new  buildings  to  be  erected  as  aforesaid,  in  priority  to  all 
principal  monies  and  interest  secured  or  intended  to  be 

secured  by  the  hereinbefore  recited  indenture  of  the 

day  of  June,  1854  (6) :  And  whereas,  by  an  indenture  «,  —Third  mor^ 

dated  the  day  of  July,  1854,  and  expressed  to  be  ^^ 

made  between  [parties] ^  the  said  A.  B.,  in  consideration 

of  the  sum  of  £ due  from  him  to  the  said  banking 

company  on  the  balance  of  his  accoimt,  and  for  the  pur- 
pose of  securing  all  such  principal  sums  as  might  there- 
after become  due  thereon,  covenanted  to  execute  a  good 
kqA  sufficient  mortgage  of  all  his  estate  and  interest  in 
the  said  messuages  and  premises  comprised  in  the  here- 
inbefore recited  articles  of  agreement,  when  such  lease 
should  be  obtained,  for  all  the  then  unexpired  term 
thereby  created  (except  the  last  day  thereof),  to  the  said 
X.,  ¥•,  and  Z.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  or  other  the  trustees  for  the  time  being  of 
the  said  banking  company,  for  securing  the  repayment  of 
such  balance  as  aforesaid,  subject  to  any  sum  or  sums  of 

(6)  That  a  mortgagee,  although  his  security  extend  to  farther 
advances,  cannot  safely  make  advances  after  notice  of  a  subsequent 
incumbrance,  see  supra,  p.  936,  note. 
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PuBOBDin      money  that  might  be  owing  by  virtue  of  the  hereinbefore  re- 

cited  indenture  of  the day  of  February,  1864 ;  and  that 

"OBTOAOB       in  the  meantime,  until  such  mortgage  should  be  executed, 

ADTAH0X8,       ^^  ^^  messuagcs  and  premises  comprised  in  the  herein- 

^""  before  recited  articles  of  agreement,  and  the  new  buildings 

or  pBioB       to  be  erected  thereon,  should  stand  and  be  charged  with 

MoBTQAQBw.     ^^  payuiMit  to  the  said  X.,  Y.,  and  Z.,  and  the  surviyors 

and  survivor  of  them,  and  the  executors  or  administrators 

of  such  survivor,  their  or  his  assigns,  or  other  the  trostees 

of  the  said  banking  company,  of  the  sum  or  sums  which 

might  for  the  time  being  be  due  from  the  «aid  A.  B.  on 

7.---NoftdTaDoe8  ^^  balance  of  the  said  account  current:   And  whereas 

made  by  fint 

mortgageee  notice   of  the  lastly  hereinbefore  recited  indenture  was 

^^^n7ti2"of  fi^*  g^^®^  ^  ^^  ^^  C-  ^-^  ^-  ^'>  «"*  ^-  H.,  on  the 

last-mentioned  day  of last,  and  no  monies  have  since  that  day 

mortgage.  y^qqj^  advanced  upon  the  security  of  the  said  indenture  of 

^  ■~t?"'"**  ®^  the day  of  February,  1854 :  And  whereas  the  afore- 

money  owing  said  sums  of  £ and  £ ,  making  together  the  sum 

OB  fint  mortgage,  ^f  £ ^  remain  ovring  to  the  said  C.  D.,  E.  R,  and 

G.  H.,  by  the  said  A.  B.  upon  the  security  of  the  herein- 
before recited  indenture  of  the day  of  February,  1854, 

but  all  interest  for  the  same  has  been  paid  up  to  the  date 
9.  —Repairs,       of  these  presents:   And  whereas  the  said  A.  B.  has 
form^by^m^rt-   V^^^Y  performed  the  repairs  and  rebuildings  by  the  here- 
gagor.                inbefore  recited  articles  of  agreement  agreed  to  b6  per- 
formed as  aforesaid,  but  the   same  have  not  yet  been 
completed  so  as  to  entitle  the  said  A.  B.  to  require  a 
lease  to  be  granted  in  pursuance  of  the  same  articles  of 
agreement,  and  it  is  considered  to  be  for  the  advantt^e 
of  all  persons  interested  in  the  said  premises  that  such 
repairs  and  rebmldings  shall  be  completed  and  the  said 
lease  granted,  as  soon  as  conveniently  may  be,  and  it  is 
estimated  that  such  repairs  and  rebmldings  can  be  com- 
pleted with  a  sum  not  exceeding  the  sum  of  £ ;  and 

10.— Agreement  the  said  C.  D.,  E.  F.,  and  G.  H,,  have  therefore  agreed, 
ga«ee8 toad-  at  the  request  as  well  of  the  said  A.  B.  as  of  the  said 
vance  estimated    ^  M.  and  X.,  Y.,  and  Z.,  to  advance  such  ftulher  sums, 

Bum  required  for  ^ 

completing  the     not  exceeding  in  the  whole  the  sum  of  £ ,  as  may  be 

tmu  ofBU(^*    necessary  for  completing  the  said  repairs  and  rebuildings, 


MORTGAGES.  1089 

on  haying  the  repayment  of  the  said  sum  of  £ ,  with  Fuobdbiit 

interest  for  the  same  after  the  rate  aforesaid,  further 

secured  by  these  presents  in  manner  hereinafter  appear-  xoktgaoi 

ing,  and  upon  having  the  repayment  of  such  further  sums  adyaiioui 

as  may  be  advanced  as  aforesaid,  not  exceediner  in  the  ^'^^ 

whole  the  sum  of  £ ,  with  interest  for  the  same  or  puob 


XORTOAQIBS. 


respectively  after  the  rate  aforesaid  from  the  time  of  the 

said  sums   respectively  being    advanced   as    aforesaid,  jidTMic^  being 

secured  by  these  presents  in  manner  hereinafter  ap-  priority  over 

pearing,  and  upon  an  agreement  that  the  said  C.  D.,  Jhir?morto«e8 

E.  F.,  and  G.  H.,  and  the  survivors  and  survivor  of  them, 

and  the  executors  and  administrators  of  such  survivor, 

their  or  his  assigns,  shall  remain  at  liberty  to  advance 

upon  the  security  of  the  hereinbefore  recited  indenture  of 

the day  of  February,  1854,  any  further  sum  or  sums 

which  they  or  he  may  think  fit,  not  exceeding  in  the 

whole  the  sum  of  £ ,  for  the  payment  of  prenuums 

and  other  jnonies  (if  any)  necessary  for  keeping  on  foot 
and  restoring  the  said  policies  of  assurance  on  the  lives  ^ 

of  the  said  A.  B.  and  G.  B.  respectively  as  aforesaid,  or 
any  new  policies  in  lieu  thereof  respectively  as  aforesaid, 
and  for  keeping  the  aforesaid  messuages  or  buildings  in- 
sured against  loss  or  damage  by  fire  as  aforesaid,  or  for 

any  of  such  purposes,  and  that  the  said  sum  of  £ 

and  the  interest  to  grow  due  for  the  same  shall  remain, 
and  the  said  sums  hereafter  advanced  (not  exceeding  in 

the  whole  the  said  sums  of  £ — : —  and  £ r-  respectively) 

and  the  interest  for  the '  same  respectively  shall  be  a 
charge  upon  the  said  premises  hereinbefore  covenanted 
to  be  demised  in  priority  to  all  principal  monies  and  in- 
terest secured  or  intended  to  be  secured  by  the  herein- 
before recited  indentures  of  the day  of  June,  1864, 

and  —  day  of  July,  1864,  respectively  as  aforesaid, 

and  to  all  claims  and  demands  under  and  by  virtue  of  the 

same  indentures  respectively :    NOW  THIS  INDENt  n.  witne  setli. 

TUBE  WITNESSETH,  that,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  said  sum  of  £ 12.  Considen- 

so  owing  as  aforesaid,  and  6f  the  premises,  He  the  said  ^^^^ 
A.  B.  doth  hereby  for  himself,  his  heirs,  executors,  and  pa^on 
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monies  alread  j 
due,  and  fnture 
RdTsnoei,  for 
the  purpose  of 
eompleting  re« 
pairSy  &c,  np 
to  specified  limit. 


14.  CoTenants  to 
procure  and 
mortgage  lease 
and  interim 
charge  of  the 
premises. 


administrators,  with  the  approbation  as  well  of  the  said 
L.  M.  as  of  the  said  X.,  Y.,  and  Z.,  covenant  with  the 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  admi- 
nistrators, that  he  the  said  A.  B.,  his  heirs,  executors,  or 

administrators,  will,  on  the day  of next,  pay  onto 

the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 

survivor,  their  or  his  assigns,  the  said  sum  of  £ ,  with 

interest  for  the  same  at  the  rate  of  £ per  cent,  per 

^nniim  :  and  will  also,  on  such day  of or 

day  of as  shall  happen  next  after  any  further  sum 

or  sums  of  money  (not  exceeding  in  the  whole  the  sum  of 

£ )  shall  have  been  paid  by  the  said  C.  D.,  E.  F.,  and 

G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  in  or  towards  payment  of  all  or  any  of  the  costs 
and  expenses  either  already  incurred  or  hereafter  incurred 
in  or  about  the  performance  of  the  repairs  and  rebnildings 
by  the  hereinbefore  recited  articles  of  agreement  agreed 
to  be  performed  as  aforesaid  or  any  of  them,  or  in  any- 
wise in  or  about  the  completion  of  the  buildings  now  in 
progress  on  the  said  premises  comprised  in  the'  said 
articles  of  agreement,  or  in  obtaining  the  aforesaid  lease 
to  be  granted,  or  otherwise  in  or  about  the  premises,  pay 
to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  every  such  sum  of 
money  as  shall  have  been  paid  as  last  aforesaid,  with 

interest  thereon  after  the  rate   of  per  cent  per 

annum  from  the  time  of  such  sum  having  been  paid; 
And  further,  that  he  the  said  A.  B.,  his  executors  or 
administrators,  will  &c.  [Entitle  himself  or  themsekes  to 
lease,  and  procure  grant  thereof,  and  with  primer  licence 
demise  the  premises  comprised  in  the  lease  to  the  mort- 
gagees for  the  whole  term  except  the  last  day,  "  freed  and 
discharged  from  all  right  and  equity  of  redemption  under 
or  by  virtue  of  the  hereinbefore  recited  indenture  of  the 

day  of  February,  1854,  but  subject  to  the  proviso 

for  redemption  hereinafter  contained ; "   and  tcith  core- 
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nants  for  title,  dc,  and  in  the  meantime  the  premises  to 
stand  charged  with  the  payment  of  the  m^ortgage  monies, 
future  advances,  and  interest,  "  and  also  of  any  monies 

(not  exceeding  in  the  whole  the  sum  of  £ )  which 

may  be  hereafter  advanced  by  the  said  C.  D,,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  for  the  payment  of  the  premiums  or  duty,  or 
otherwise  in  respect  or  on  account  of  the  aforesaid  in- 
surances on  lives  and  against  loss  or  damage  by  fire,  or 
any  of  them,  in  pursuance  of  the  said  provisions  in  that 

behalf  in  the  hereinbefore  recited  indenture  of  the 

day  of  February,  1854,  contained,  with  interest  on  such 
monies  after  the  rate  aforesaid  from  the  time  or  respective 
times  of  the  same  being  so  advanced : "  see  last  Precedent, 
pp»  1077, 1078] :  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that,  if  the  said  A.  B.,  his  heirs,  executors, 

administrators,  or  assigns,  shall,  on  the  said day  of 

next,  pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 

the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 

sdd  sum  of  £ ,  with  interest  for  the  same  at  the  rate 

of per  cent,  per  annum,  and  shall,  on  such day 

of  — —  or  day  of as  shall  happen  next  after 

any  further  sum  or  sums  of  money  (not  exceeding  in  the 

whole  the  sum  of  £ )  shall  have  been  paid  by  the  said 

C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  in  or  towards  payment  of  all  or  any 
of  the  costs  and  expenses  either  already  incurred  or  here- 
after incurred  in  or  about  the  performance  of  the  repairs 
and  rebuildings  by  the  hereinbefore  recited  articles  of 
agreement  agreed  to  be  performed  as  aforesaid,  or  any  of 
them,  or  in  anywise  in  or  about  the  completion  of  the 
buildings  now  in  progress  on  the  said  premises  comprised 
in  the  said  articles  of  agreement,  or  in  obtaining  the 
aforesaid  lease  to  be  granted,  or  otherwise  in  or  about 
the  premises,  pay  to  the  said  C.  Do  E.  F.,  and  G.  H., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 

VOLi  II.  4  B 
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administrators  of  such  survivori   their  or  his  assignSi 
every  such  sum  of  money  as  shall  have  been  so  paid  as 

last  aforesaid,  with  interest  thereon  after  the  rate  of 

per  cent,  per  annum  from  the  time  of  such  siun  having 

been  so  paid  up  to  such day  of or day  of 

,  as  the  case  may  be,  and  shall  also  pay  to  the  said 


16.  Power  afi  to 
the  application 
of  tile  money  to 
be  advanced  for 
repairs,  &c. 


C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  every  sum  of  money  (not  exceeding 

in  the  whole  the  sum  of  £ )  which  may  be  hereafter 

advanced  by  them  or  him  for  the  payment  of  premiums 
or  duty,  or  otherwise  in  respect  or  on  account  of  the 
aforesaid  insurances  on  lives  and  against  loss  or  damage 
by  fire,  or  any  of  them,  in  pursuance  of  the  said  pro- 
visions in  that  behalf  in  the  hereinbefore  recited  indenture 

of  the day  of  February,  1854,  contained  as  aforesaid, 

with  interest  on  every  such  smn  as  last  aforesaid  (if  any) 
from  the  time  of  the  same  being  so  advanced,  then  the 
said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 
of  them,  or  the  executors,  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A.  B.,  his 
executors,  administrators,  or  assigns,  surrender  the  said 
premises  hereinbefore  covenanted  to  be  demised  imto  the 
said  A.  B.,  his  executors,  administrators,  or  assigns  to 
the  intent  that  he  may  be  enabled  to  demise  the  same  in 
pursuance  of  the  hereinbefore  recited  indentures  of  the 

day  of  June,  1854,  and  day  of  July,  1854, 

respectively,  for  the  purposes  and  in  manner  therein 
respectively  expressed,  and  assign  the  aforesaid  policies 
of  assurance  or  any  policies  which  may  be  effected  in 
lieu  thereof  respectively,  and  the  monies  to  become  pay- 
able under  or  by  virtue  of  the  same  respectively,  unto  the 
said  A.  B.,  his  executors,  administrators,  and  assigns,  or 
as  he  or  they  shall  direct :  Provided  always^  and  it  is 
hereby  agreed  and  declared,  that  the  said  C.  D.,  E.  F., 
and  G.  H.,  and  the  survivors  and  survivor  of  them,  and 
the  executors,  or  administrators  of  such  survivor,  their 
or  his  assigns,  may,  at  their  or  his  absolute  discretion. 
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pay  the  aforesaid  sum  (not  exceeding  the  sum  of  £ ), 

or  any  part  thereof,  either  to  any  builder  or  builders, 
contractor  or  contractors,  now  or  hereafter  engaged  in 
doing,  erecting  or  completing  the  aforesaid  repairs  and 
rebuildings,  messuages  and  buildings,  or  any  of  them,  or 
for  the  purchase  of  materials,  and  the  wages  and  re- 
maneration  of  workmen,  architects,  surveyors,  and  others 
employed  in  or  about  the  premises,  and  generally  in  any 
manner  they  or  he  shall  think  most  expedient  for  com- 
pleting the  said  repairs  and  new  buildings,  and  putting 
the  said  messuages  and  buildings  into  complete  and 
proper  repair  and  condition,  so  as  to  be  fit  for  use  and 
occupation  (c),  [Covencmt  for  payment  of  interest,  see  p. 
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(c)  As  to  this  dause,  see  supra,  p.  1075,  note.  The  following  is 
a  form  empowering  the  mortgagee  to  take  possession  of  and 
execute  works  upon  the  mortgaged  property,  as  to  which  see  the 
same  note. 

"Provided  always,  and  it  is  hereby  agreed  and  de-  Form  of  power  to 
clared  that  in  case  the  said  [mortgagor] ,  his  heirs,  exe-  ^^i^works. 
cutors,  or  administrators,  shall,  at  any  time,  and  whether 

before  or  after  the  said day  of [the  day  appointed 

for  payment  of  the  mortgage  Tnoney]  make  default  in  any 
respect  in  the  performance  of  any  of  the  covenants  or 
agreements  hereinbefore  on  the  part  of  the  said  [mort- 
gagor]  contained,  it  shall  be  lawful  for  the  said  [mxyrtgagee], 
his  executors,  administrators,  or  assigns,  thereupon  or 
at  any  time  thereafter,  to  take  possession  of  all  or  any 
part  of  the  said  works,  and  all  or  any  materials,  plant,  or 
other  things  belonging  to  the  said  [m>ortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  which  may  be  in, 
upon,  or  about  the  said  works,  and  to  carry  on  and 
complete  the  said  works  or  any  part  thereof  in  such 
manner  in  all  respects  as  the  said  [m^ortgagee],  his  ex- 
ecutors, administrators,  or  assigns  may  in  his  or  their 
absolute  discretion  think  proper,  but  at  the  cost  of 
the  said  [martgagor]^  his  heirs,  executors,  or  adminis- 
trators, and  for  that  purpose  to  use  or  employ  such 
materials,  plant,  or  things  (if  any)  as  aforesaid,  or  any 

i  B  2 
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1080,  supra] :  And  it  is  hereby  agreed  and  declared  be- 
tween and  by  the  said  C.  D.,  E.  F.,  and  G.  H,,  and  the 
said  L.  M.,  and  the  said  X.,  Y.,  and  Z.,  that  the  said 

sum  of  £ and  all  interest  to  grow  due  for  the  same 

shall  remain,  and  that  all  monies  which  may  be  hereafter 
advanced  by  the  said  C.  D.,  E.  F.,  and  Q.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  for  any 
of  the  purposes  hereinbefore  mentioned  in  that  behalf 

(but  not  exceeding  the  aforesaid  sums  of  £ and 

£ respectively),   shall  be  a  charge  upon  the  said 

premises  hereinbefore  covenanted  to  be  demised  in 
priority  to  the  principal  monies  and  interest  secured  or 
intended  to  be  secured  by  the  hereinbefore  recited  in- 
dentures of  the day  of  June,  1854,  and day  of 

July,  1854,  respectively,  and  to  all  claims  and  demands 

part  thereof;  and  to  purchase  or  hire  such  materials, 
plant,  or  other  things,  and  to  engage  and  employ  such 
builders,  contractors,  architects,  surveyors,  workmen, 
agents,  and  other  persons,  and  upon  such  terms  as  the 
said  [mortgagee]  9  his  executors,  administrators,  or  assigns, 
may,  in  his  or  their  discretion  think  fit,  and  to  discharge 
or  remove  any  such  persons  at  pleasure ;  and  for  the 
purposes  aforesaid  to  enter  into,  and  from  time  to  time 
rescind,  alter,  or  vary  such  contracts  or  arrangements,  and 
to  expend  such  sums  of  money  as  he  or  they  may  deem 
necessary  or  proper ;  and  with  full  power  at  any  time  to 
discontinue  or  abandon  the  said  works,  either  wholly  or 
partially,  and  again  to  resume  the  same  at  discretion : 
And  it  is  hereby  declared  that  the  said  [mortgagee], 
his  executors,  administrators,  and  assigns  shall  be  in 
nowise  responsible  for  any  loss  which  may  happen  in  or 
about  the  exercise,  or  in  consequence  of  the  omission  to 
exercise,  any  of  the  powers  hereinbefore  contained  or 
otherwise  in  relation  to  the  premises;"  [Covenant  ijf 
mortgagor  to  repay  monies  expended  by  mortgagee  with 
interest  and  charge  thereof  on  the  mortgaged  premises^  see 
suprdy  pj).  1082,  1046.] 
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under  or  by  virtue  of  the  same  indentures  respectively  :  Prioedbht 

.  X-  ^  XXVII 

[Declaration  that  mortgage  monies  belong  to  mortgagees  on  ' 

a  joint  account,  see  p.  1088] :  And  it  is  hereby  provided  moetgaob 

VOB  FOTURB 

and  declared,  that  it  shall  be  lawful  for  the  said  C.  D.,  advahobs, 

E.  F.,  and  Q.  H.,  or  the  survivors  or  survivor  of  them,  ^.Zi™^ 

'  '  OOBOUBBBBCB 

or  the  executors   or  administrators  of  such  survivor,        ofpbiob 

their  or  his  assigns,  at  any  time  or  times  after  the  said  o»™ao«m« 


day  of next,  without  any  farther  consent  on  the  ^  ^^^^  ^^ 

part  of  the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  or  of  the  said  L.  M.,  his  executors,  administrators, 
or  assigns,  or  of  the  said  X.,  Y,,  and  Z.,  or  any  of  them, 
or  their  or  any  of  their  executors,  administrators,  or 
assigns,  or  of  any  other  person  or  persons,  and  whether 
the  said  intended  lease  shall  or  shall  not  have  been 
granted,  to  make  sale  of  the  said  hereditaments  and  pre- 
mises hereinbefore  covenanted  to  be  demised,  or  of  any 
part  or  parts  thereof,  either  together  or  in  parcels,  &c. 
[Power  of  saXty  with  usual  trusts  and  provisions,  see  supra, 
Precedent  XV.,  pp.  973  et  seq.,  and  as  to  the  form  oftrmt 
of  the  last  day  of  the  term,  see  supra,  p.  974 — Trusts  of  the  1®-  Trusts  of 
purchase  money  in  the  following  terms : — "  That  the  said  "e  mo 
C.  D.,  E.  F.,  and  G.  H.,  and  the  survivors  and  survivor 
of  them,  and  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall,  by  and  out  of  the  monies 
which  shall  arise  from  any  such  sale  as  aforesaid,  in  the 
first  place,  reimburse  themselves  and  himself,  or  pay  or 
discharge  all  the  costs  and  expenses  incurred  in  or  about 
such  sale,  or  otherwise  in  respect  of  the  premises ;  and, 
in  the  second  place,  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents ;  and,  in  the  third  place,  in 
or  towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  the  hereinbefore  recited  in- 
denture of  the day  of  June,  1854 ;  and,  in  the  fourth 

place,  in  or  towards  satisfaction  of  the  monies  for  the  time 
being  owing  on  the  security  of  the  hereinbefore  recited 

indenture  of  the day  of  July,  1854 ;  and  then  pay 

tlie  surplus  (if  any)  of  the  said  monies  which  shall  arise 
from  such  sale  unto  the  said  A.  B.,  his  executors,  admi- 
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PRVOCDKHT 

XXVII. 

MOBTQAGE 

VOR  rUTORl 

ADVANOES, 

WITH 

OOHOURRBVOB 

OV  PRIOR 
MORTGAGSES. 

20.  ProYisofor 
keeping  up 
power  of  sale 
in  first  morfe- 

21.  Proviso  ap- 
portioning mort- 
gage monies 
between  the 
first  mortgage 
and  this  lecorit j. 


nistrators^  or  assigns  ** — Immediately  preceding  thepracito 
protecting  the  mortgagees  against  invohmtary  losses^  a  pro- 
viso **  that  the  aforesaid  power  of  sale  or  anything  hereiQ 
contained  shall  not  in  anywise  prejudice  or  affect  the  said 
power  of  sale  in  the  hereinbefore  recited  indenture  of  the 

day  of  February,  1864,  contained,  or  the  right  to 

exercise  the  same  as  to  the  said  policies  of  assuraace  or 
otherwise ;  *'  Power  of  distress y  see  last  Preced-ent,  p.  1086, 
and  see  p.  887,  supra] :  Providbd  alwats,  and  it  is  hereby 
agreed  and  declared,  that  the  total  amount  of  the  prin- 
cipal monies  hereby  secured  or  to  be  ultimately  recoyer- 

able  hereupon  over  and  above  the  said  sum  of  £ 

shall  not  exceed  the  sum  of  £ ^,  and  that  the  total 

amount  of  the  principal  monies  secured  or  to  be  ultimately 

recoverable  upon  the  said  indenture  of  the  day  of 

February,  1854,  over  and  above  the  said  sum  of  £ , 

shall  not  exceed  the  sum  of  £ ,  so  that  the  total 

amount  of  the  monies  secured  by  both  such  indentures, 
or  to  be  ultimately  recoverable  thereupon,  shall  not 
exceed  the  sum  of  £ .    In  witness  &c.  (d). 


Friscedsrt 
XXVIII. 

DEMISE  FOR 

PERFSCTINO 

MORTQAaB  OF 

AGBKEMKNT 

FOR  LEASE. 

1.  Parties. 


2.  Recital  of 
leaae. 


XXVIII. 

MORTGAGE  hy  Demise  of  the  Leaseholds  referrei  to 
in  Precedents  XXVL  and  XXVIL,  after  Grant  of  the 
Lease  thereof — The  Mortgage  is  made  by  Indorse- 
ment on  that  from  which  the  last  Precedent  in  taken, 

THIS  INDENTURE,  made,  &c.,  between  the  within- 
named  A.  B.  [mortgagor]  f  of  the  one  part,  and  the  within- 
named  C.  D.,  E.  F.,  and  G,  H.  [mortgagees]^  of  the  other 

part :  Whereas,  by  an  indenture  of  lease  dated  the 

day  of  this  instant  month,  and  expressed  to  be  made  be- 


{d)  The  limiting  amoonts  wHl  be,  as  to  the  mortgage  in  this 
Brecedent,  the  authorised  addition  to  t^e  prijici}>al  sum  already 
adyanoed  (upon  which  addition  the  ad  valorem  stamp  will  be 
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tween  the  within-named  [lessors]  of  the  one  part,  and  the  PBaoBDERT 
said  A,  B.  of  the  other  part,  in  pursuance  of  the  within- 

recited  articles  of  agreement  of  the day  of ,  the  dmisb  foe 

said  [lessors]  have  demised  unto  the  said  A«  B.,  his  exe-  KOBTGAoa  or 

cutors,  administrators,  and  assigns  the  hereditaments  by  aommiiht 

the  said  articles  agreed  to  be  demised,  as  in  the  within-   -. — '- — 


written  indenture  mentioned,  by  the  description  of  &c. 
[insert  description  with  general  words  as  in  lease] ,  to  hold 
the  same  xmto  the  said  A.  B.,  his  executors,  administrators, 

and  assigns  for  the  term  of years  from  the day 

of ,  at  the  yearly  rent  of  £ ,  and  under  and  sub- 
ject to  the  covenants  by  the  lessee  and  conditions  in  the 
said  indenture  of  lease  contained:  NOW  THIS  INDEN-  3.  WItiMssetii: 
TUBE  WITNESSETH,  that,  in  pursuance  of  the  cove- 
nant in  this  behalf  in  the  within-written  indenture  con- 
tained, and  for  the  considerations  in  the  within- written 
indenture  expressed,  He  the  said  A.  B.  doth  hereby  grant 
and  demise  unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  4.  Demiae. 
executors,  administrators,  and  assigns.  All  and  singular 
the  said  piece  or  parcel  of  ground,  messuages  or  tene-  5.  Parcels. 
ments,  warehouses,  hereditaments,  rights,  easements,  and 
premises  comprised  in  or  expressed  to  be  demised  by  the 
hereinbefore  recited  indenture  of  lease  as  aforesaid,  To 
HAVE  AND  TO  HOLD  all  and  singular  the  same  piece  or  <{.  Habendum. 
parcel  of  ground,  messuages  or  tenements,  warehouses, 
hereditaments,  rights,  easements,  and  premises  herein- 
before expressed  to  be  hereby  demised  unto  the  said 
C.  D.,  E.  F.,  and  G.  H.,  their  executors,  administrators, 
and  assigns,  for  the  residue  now  to  come  of  the  said  term 

of years  expressed  to  be  granted  by  the  hereinbefore 

recited  indenture  of  lease  except  the  last  day  thereof, 
SUBJECT  TO  the  proviso  for  redemption  in  the  within-  7,  Subject  to 
written  indenture  contained,  and  with,  under,  and  subject  ^«™P*ion. 
to  the  power  of  sale  and  other  powers,  provisoes,  agree- 


calcnlated,  see  supra,  p.  807) ;  and,  as  to  the  mortgage  in  the  last 
Precedent,  such  a  stun  as,  with  the  principal  stun  already  advanced, 
will  reach  the  limit  covered  by  the  ad  valorem  stamp  upon  that 
mor^iage. 
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pRKOIDin 

XXVIII. 


DBMIBB  FOR 
PRRrKOTIRO 
MORTaAOR  Of 
JIORIRMRRT 
FOR  LRABS. 


mentSy  covenants,  and  declarations  in  the  within-written 

indenture  and  the  within-recited  indenture  of  the 

day  of  February,  1854,  contained,  and  now  subsisting  or 
capable  of  taking  eflFect;  [Covenaiits  for  title,  wfpra, 
p.  976}.    In  witness  &c.  (a). 


PREORDRRT 
XXIX. 

XORTOAOR  TO 

8ECURB 

RBPAYXSHT, 

WITH 

OOXPOIWD 

IRTRRBST,  OP 

ADVAR0R8  TO 

BR  MADE  BT 

WAT  OP 

ARRUITT. 


1.  Pirties. 


2.  Recitals; 


XXIX. 

GRANT  ajid  Assignment  by  Father  and  Son  of  Reteb- 
siONARY  Life  Interests  expectant  upon  a  Term  and 
a  Prior  Life  Interest,  and  of  a  Policy  of  Assub- 
ANCE  upon  the  Event  of  both  Mortgagors  dying 
WITHOUT  having  BEEN  IN  POSSESSION  a  Specified 
Period,  upon  Trusts  for  securing  th^  Repayment 
with  Compound  Interest  of  a  Present  Advance, 
and' Further  Advances  to  be  made  half-yearly  to 
the  Son  until  lie  or  his  Father  should  come  i^Uo 
Possession — Proviso  that  the  Advances  need  not  he 
continued  beyond  a  certain  Limit — ^Power  for  Mort- 
gagors to  PAY  off  any  part  of  Mortgage  Money ^  a'nd 
to  STOP  Further  Advances  (6). 

THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of  ic. 
[the  son,  principal  mortgagor],  of  the  first  part;  J.  B.,  of  ic. 
[the  father  f  surety"],  of  the  second  part;  and  CD.,  of  4c., 
E.  F.,  of  &c.,  and  G.  H.,  of  &c.  [mortgagees^  of  the  third 
part :  [Recites  the  wiil  of'W.  B.,  whereby  his  estates  icere 
limited  to  the  use  of  trustees  in  fee,  upon  trust  during  the 
term  of  twenty-one  years  from  his  death  'to  accumulate  the 
rents  to  form  a  fund  for  payment  of  his  debts  dr. ;  and 
mbject  thereto  in  trust  for  C.  B,  for  life,  remainder  to  his 


(a)  As  to  the  stamp,  see  supra,  p.  807. 

(6)  This  Precedent  is  inserted  as  an  example  of  the  less  obTions 
uses  to  which  life  insurance  may  be  applied  in  enabling  a  person 
to  obtain  an  equivalent  for  his  expectancies  in  the  form  most  oon- 
vcnient  to  himself. 
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first  and  other  sons  by  his  then  present  wife  successively  in  Fbsobdknt 
tail  male,  remainder  to  J.  B.for  life,  remainder  to  A.  B. 

for  life,  remainders  over,  with  powers  of  the  usual  descrip'  mobtcaqb  to 

tian — Death  of  testator,  and  probate  of  his  iciU — Parti'  wbpatmkht, 

culars  and  rental  of  estates,  and  total  of  gross  and  annual  ^"« 

•^  ,  COMPOUHD 

sums  chargedthereon — Suit  in  Chancery  for  administra-     iktbrbst,  ot 
tion  of  the  estate  of  testator,  and  accumulation  therein  to     ^^i"^52 

•^  •'  '  BE  MADB  Br 

answer  trusts  of  term  of  twenty-one  years — Amount  of        way  of 

accumvlated  fund  to  the  credit  of  the  cause — That  term  ^"^^^'     . 

wiU  determine  on  the  day  of ,  — Age  of  first 

tenant  for  life  under  the  will  {namely,  C.  B.),  and  that  he 
never  had  any  issue  by  his  wife,  named  in  the  tvill,  tvho  is 
dead — Ages  of  J.  B,  and  A.  J5.] :  And  whereas,  by  a  8.  Policy  upon 

policy  of  assurance  dated  the day  of ,  numbered  both  mortgagors 

,  in  consideration  of  £ paid  by  the  said  A.  B.,  the  dying  without 

gum  of  £ is  assured  by  the Assurance  Society  to  years  ia  posses- 

be  paid  to  the  executors  or  administrators  of  the  said  A.  B,  "^'*' 
within  — —  calendar  months  after  the  death  of  the  survi- 
Tor  of  the  said  J.  B.  and  A.  B.,  if  that  event  shall  liappen 
in  the  lifetime  or  within  two  years  after  the  death  of 
the  said  C.  B.,  or]  previously  to,  or  on,  or  within  two 

years  after  the  day  of  ,  (on  which  day  the 

term  of  twenty-one  years  limited  by  the  will  of  the  said 
W,  B.  will  determine  as  aforesaid):  And  whereas  an  *•  Arrangement 
arrangement  has  been  made  under  which  the  said  parties  ti^^^ 
hereto  of  the  third  part  have,  on  the  execution  of  these  fi™*/"9"?   , 

,  ,  1116  01  principal 

presents,  advanced  and  paid  to  the  said  A.  B.  the  sum  of  mortgagor,  or 

£ ,  and  are  to  advance  and  pay  to  the  said  A.  B.,  fe|^er\VaJi^^ 

until  the  death  of  the  said  C.JB.,  or  the  day  of  oomointopofl- 

,  whichever  shall  last  happen,  if  happening  in  the 

lifetime  of  the  said  A.  B.,  or  if  not,  then  to  the  said  A.  B. 

daring  his  life,  an  annual  sum  of  £ by  way  of  loan 

as  hereinafter  mentioned,  and  under  which  arrangement 

the  repayment  of  the  sum  and  sums  so'  advanced  and  to 

be    advanced  respectively,  with   interest  as   hereinafter 

mentioned,  is  to  be  secured  by  the  said  A.  B.  and  the  said 

J.   B.  as  his   surety  in  manner  hereinafter  expressed : 

NO^  THIS  INDENTURE  WITNESSETH,  that,  in  6.  Witncsseth. 

pursuance  of  the  said  arrangement,  the  said  C.  D.,  E.  F., 
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PuoKDnrr  and  G.  H.  do  hereby,  for  themselves,  their  hehrs,  execu- 

'  tors,  and  administrators,  covenant  with  the  said  A.  B.,  his 

MOKTOAoi  TO  executors  and  administrators,  that  they  the  said  C.  D., 

upATHEKT,  E.  F.,  and  G-  H.,  or  the  survivors  or  survivor  of  them, 

oo»oFVD  ^^  ^®  executors  or  administrators  of  such  survivor,  wiD 

IHTBRI8T,  o»  advance  and  pay  to  the  said  A.  B.,  until  the  death  of 

BB  MAOB  BY     ^^®  ^^^^  ^'  ^'f  ^^  uutil  the day  of ,  whichever 


WAT  or 

AWNUITT. 


shall  last  happen,  if  happening  in  the  lifetime  of  the  said 
-  A.  B.,  or  if  not,  then  to  the  said  A.  B.  during  his  life,  an 

moSw««  to*^    annual  sum  of  £ ,  by  equal  half-yearly  payments  of 

make  half-  £ each,  on  the day  of and  the day  of 

during  hiB  life,  or  on  the day  of ,  and  the  final  payment  to  be 

ftiher  shaU  oome  apportioned  as  at  the  time  of  the  happening  of  the  event 
into  poflMBsion.  upon  which  such  payments  are  to  terminate  as  hereinbe- 
7.  DeeUration  ^"^^®  provided ;  And  it  is  hereby  further  agreed  and 
fo*V"S°*  *°^  declared,  and  the  said  A.  B.  and  J,  B.  do  hereby,  for 
shall  be  on  the  themselves,  their  heirs,  executors,  and  administrators, 
a^Ua^mni^'  and  (as  separate  covenants)  each  of  them  doth  hereby 
atoomponnd  for  himself,  his  heirs,  executors,  and  administrators 
S^^^bed^     COVENANT  with  the  Said  C.  D.,  E.  F.,  and  G.  H.  their, 

period.  executors  and  administratorsi/that  the  said  sum  of  £ 

i.*^         paid  upon  the  execution  of  tnese  presents  as  aforesaid, 
^^y^  jand  every  payment  or  advance  to  be  hereafter  made  as 

hereinbefore  provided,  shall  be  deemed  to  be  upon  the 
footing  of  a  loan  made  to  the  said  A.  B.,  andf? shall  lu;- 

cordinglyj  carry  interest!  as  to  the  said  sum  of  £ -pom 

the  date  of  these  presents,rand  as  to  every  payment  or 
advance  to  be  hereafter  madlTas  aforesaid,  from  the  half- 
yearly  day  on  which  the  same  is  hereinbefore  appointed 
to  be  paid  respectively  (whether  actually  paid  on  that  day 
or  not,  unless  the  non-payment  thereof  be  occasioned  by 
any  neglect  or  default  on  the  part  of  the  said  parties 
hereto  of  the  third  part,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survi- 
vor), at  the  rate  of per  cent,  per  annum  ^  And  that, 

upon  every day  of and day  of re- 
spectively (commencing  with  the day  of next), 

the  interest  which  shall  then  have  accrued  (including  what 
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shall  accrae  by  virtue  of  the  present  provision)  shall  be      p&bobsbkt 
capitalised  and  added  to  the  amount  of  the  principal  loan,         ^^^' 
and  shall  thenceforth  carry  interest  at  the  Uke  rate  of     xortgaciiio 

per  cent,  per  annum,  so  that  the  amount  of  the  said      bbpatmekt 

principal  loan  may  accumulate  in  the  way  of  compound  '""^ 

interest  by  the  half-yearly  addition  of  interest  as  afore-     nrasRBT,  or 
said,  until  f^e  happening  of  the  event  upon  which  the     advahom  to 
aforesaid  payments  on  the  part  of  the  said  parties  hereto         vat  or 
of  the  third  part,  or  the  survivors  or  survivor  of  them,  or       ^"^^^ 
the  executors  or  administrators  of  such  survivor,  are  to 
terminate  as  hereinbefore  provided  fjAnd  upon  the  hap- 
pening of  such  event,  the  interest  (if  any)  which  shall  then 
faav«  accrued,  and  shall  not  have  been  capitalised,  shall 
be  capitalised,  and  (with  the  proportionate  part,  if  any, 
then  payable  in  respect  of  the  payment  for  the  current 
half-year  as  hereinbefore  provided)  shall  be  added  to  the 
then  principal  loan,  so  as  to  ascertain,  as  at  the  happening 
of  such  event,  the  total  principal  monies  to  become  paya- 
ble xuider  these  presents :  And  the  said  A.  B.  and  J.  B.  do,  8.  Joint  and  m- 
for  themselves,  their  heirs,  executors,  and  administrators,  y^j  ma^b^n 
and  (as  separate  covenants)  each  of  them  doth  for  him-  ^  i»J  principal, 

ii.v.      V.  X  jj-'xx  i.T_      as  aaoertained  at 

self,  his  heirs,   executors,   and  admimstrators,  hereby  the  end  of  the 
covenant  with  the  said  C.  D.,  E.  F.,  and  Q.  H.,  their  i«:Mcribedperiod, 

with  simple  in- 

executors  and  administrators,  that  they  the  same  cove-  terest. 
nantLng  parties  or  one  of  them,  or  the  heirs,  executors, 
or  administrators  of  them  or  one  of  them,  wiQ  pay  to  the 
said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survi- 
vor, the  sum  which  shall  have  been  ascertained  as  the 
amount  of  the  principal  monies  to  become  payable  under  ,v 
these  presents  as  aforesaid/ with  simple  interest  after  the    /  ^^ 

aforesaid  rate  of per  cent,  per  annum  upon  such 

principal  debt,  to  be  computed  from  the  time  of  the  hap- 
pening of  the  event  on  which  such  principal  debt  is  to  be 
ascertained  as  aforesaid,  in  the  manner  following — ^that 
is  to  say,  if  the  event  last  referred  to  shall  be  the  death 
of  the  said  A.  B.,  such  principal  debt  and  interest  shaU 
be  so  paid  in  fall  within  six  calendar  months  from  his 
death ;  but  if  such  event  shall  be  the  death  of  the  said 
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0.  Witncsscth. 


10.  Grant  of 
hereditaments 
compfriaed  in  the 
wUl. 


C.  B.,  or  the  arrival  of  the day  of ,  (whichever 

shall  last  happen,)  then  such  principal  debt  shall  be 
so  paid  by  three  eqaal  instalments,  at  the  expiration  of 
one  year,  fifteen  calendar  months,  and  eighteen  calendar 
months  respectively  from  the  happening  of  such  event, 
and  the  interest  after  the  rate  aforesaid  on  such  principal 
debt,  or  so  much  thereof  as  shall  from  time  to  time  re- 
main payable,  shall  be  paid  quarterly,  the  first  quarterly 
payment  to  be  made  at  the  expiration  of  three  calendar 
months  from  the  happening  of  such  event  as  last  referred 
to ;  but  so,  nevertheless,  that,  in  the  event  of  the  death 
of  the  said  A.  B.  before  the  full  discharge  of  the  said 
principal  debt  and  interest,  the  same  principal  deU>  or 
so  much  thereof  as  shall  remain  undischarged,  and  all 
interest  for  the  same,  shall  be  paid  in  full  within  six 
calendar  months  from  his  death  (c) :  AND  THIS  IN- 
DENTURE ALSO  WITNESSETH,  that,  in  pursuance 
of  the  said  an*angement,  and  in  consideration  of  the 
premises,  the  said  J.  B.  and  A.  B.  (according  to  their 
respective  interests)  do,  and  each  of  them  doth,  hereby 
grant  and  confirm  unto  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  executors,  administrators,  and  assigns,  all  the 
lands,  tenements,  and  hereditaments  comprised  in  and 
devised  by  the  will  of  the  said  W.  B.,  or  which  have  since 
become  subject  to  the  uses  and  trusts  of  the  said  wiU  of 
the  same  testator,  with  their  and  every  of  their  rights, 
easements,  and  actual  and  reputed  appurtenances,  And 


(c)  As  to  the  legality  of  reserving  compound  interest  since  the 
repeal  of  the  usury  laws,  see  supra,  p.  918,  note.  It  is  possible 
that  the  arrangement  made  in  the  Precedent  in  the  text — ^namdy, 
for  periodical  advances  up  to  a  certain  time,  and  for  ascertaining  the 
balance  at  that  time  by  means  of  half-yearly  rests,  and  treating  that 
balance  as  the  principal  sum  secured — ^would  have  been  lairfol 
before  the  repeal  of  the  usury  laws.  What  is  contemplated  is,  in 
fact,  a  species  of  account  current,  to  grow  by  periodical  payments  m 
the  side  of  the  creditor  (but  with  an  option  to  the  debtor  to  rednoe 
the  balance  against  him),  and  to  tenninate  at  a  time  previously 
fixed.  It  differs,  however,  from  an  account  current  with  a  banker, 
in  not  being  based  on  any  recognised  course  of  trade. 
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ALL  the  estate  &c.^  To  have  and  to  hold  the  said  lands,  Fbkosdeht 
tenements,  and  hereditaments,  and  all  other  the  premises 

hereinbefore  expressed  to  be  hereby  granted  unto  and  to  mobtoagb  to 

the  use,  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  execu-  bbpayi«ht, 

tors,  administrators,  and  assiims,  fob  and  during  all  the  ^"^ 

reversionary  or  expectant  life  mterests,  and  all  other  (if  mTBRBdT,  or 

any)  the  estates  or  interests  of  the  said  J.  B.  and  A.  B.  ^^^^  «> 

*"  B8  HADB  BY 

respectively  in  the  same  premises,  subject  to  the  principal  wat  or 

monies,  annuities,  and  other  annual  charges  charged  upon  ^"f"^"^- 


and  affecting,  or  which  shall  be  charged  upon  and  affect  ^^'  Habendum : 
the  same  premises,  and  to  the  liability  to  keep  down  the  ©f  mort»gon. 
interest  upon  the  same  principal  monies  respectively,  but  13.  Subject  to 
with  the   full  benefit  of  the  reduction  of  the  principal  ih««6iL*^ 
monies  so  charged  to  be  effected  by  means  of  the  existing 
and  future  accumulations  produced  or  to  be  produced  re- 
spectively under  the  trusts  declared  by  the  will  of  the  said 
W.  B.   concerning  the   said  term  of  twenty-one  years 
thereby  limited  as  aforesaid,  nevertheless  upon  and  fob  14.  Upon  the 
the  trusts  and  purposes  hereinafter  declared  and  expressed  alSSe^' 
concerning  the  same  premises :  AND  THIS  INDEN-  15.  Witnosseth. 
TUBE  ALSO  WITNESSETH,  that,  in  pursuance  of 
the  said  arrangement,  and  in  consideration  of  the  premises, 
the  said  A.  B.  doth  hereby  assign  imto  the  said  G.  D.,  16.  Assignmetit 
E.  F.,  and  G.  H.,  their  executors,  administrators,  and        epo"cy' 
assigns,   at.Tj  that  the  said  policy  of  assurance  herein- 
before particularly  mentioned,  and  the  sum  of  & 

thereby  assured  as  aforesaid,  and  all  other  monies  (if  any) 

which  shall  be  receivable  under  the  same,  and  the  fiill 

benefit  and  advantage  thereof.  And  all  the  estate  &c.  (e2), 

To  HAVE  AND  TO  HOLD  the  Said  policy  and  monies,  and  all  17«  Habendum. 

other  the  premises  hereinbefore  expressed  to  be  hereby 

assigned  unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  ^t.**** 

executors,  administrators,  and  assigns/AjpoN  and  for  the  18.  Upon  the    U^ 

trusts  and  purposes  hereinafter  declared  and  expressed  deS^^d. 

concerning  the  same :  And  it  is  hereby  agreed  and  19.  Declaration 

declared,  that  the  said  C.  D.,  E.  F.,  and  G.  H.  shaU  ^t^^^a^* 

stand  possessed  of  aU  and  singular  the  premises  herein-  policy  for  se- 

(cQ  As  to  the  assignment  of  policies,  see  supra,  p.  1042,  note  (a). 
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monies  and  in- 
terest  pannant 
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20.  Ultimate 
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gagora. 


;.'f 


21.  Receipt  and 
indemnity 
clausee. 

22.  CoTenantB 
aa  to  life 
ance. 


before  expressed  to  be  hereby  granted  and  assigned  re- 
spectively, and  the  rents,  profits,  and  annual  produce 
thereof,  and  of  every  part  thereof,  upon  and  for  such  trusts 
and  purposes,  and  with  such  powers  and  authorities 
(including  power  of  sale  of  all  or  any  part  or  parts  of  the 
said  premises  (e)  ),  as  shall  render  the  same  premises  ft 
sufficient  and  effectual  security  for  the  payment  of  all  and 
singular  the  principal  monies  and  interest  to  become 
payable  under  the  joint  and  several  covenants  herein- 
before contained  on  the  part  of  the  said  A.  B.  and  J.  B. 
as  aforesaid,  at  the  time  or  times  and  in  manner  herein- 
before appointed  for  payment  thereof  respectively,  and  to 
the  end  and  intent  that  the  same  premises  may  be  charged 
with  and  subjected  to  the  payment  of  all  such  principal 
monies  and  interest  accordingly ;  And  that  subject  to 
and  after  the  payment  and  satisfaction  of  all  such  principal 
monies  and  interest,  and  the  payment  of  all  costs,  charges, 
and  expenses  of,  or  incidental  to,  or  incurred  in  ^ving 
effect  to  the  security  intended  to  be  hereby  made,  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
and  assigned  respectively,  and  the  income  thereof,  and 
proceeds  of  sale  thereof  respectively  so  feir  as  not  ex« 
hausted,  applied,  or  disposed  of,  shall  be  held  In  tnistlfor 
the  said  A.  B.  and  J.  B.  respectively,  their  respecuve 
executors,  administrators,  or  assigns,  according  to  their 
respective  rights  and  interests  therein ;  [Mortgagees* 
receipt  to  he  discharge  for  the  monies  assured — Mortgagees 
not  to  be  answerahle  for  involuntaary  losses — Joint  cove- 
nants by  the  said  A.  B.  and  J.  B.  to  keep  up  or  restore  the 
assurance  upon  the  life  of  the  former  on  the  cmiingenty 
above  specifiedt  and  to  pay  premiums  c£c.,  shoM  anf 
become  payable ;  that  mortgagees  may  make  any  such  pay* 
ments  in  case  of  default  by  mortgagors,  and  for  repayment 


(e)  A  power  of  sale  given  in  this  way  could  hardly  be 
otherwise  than  through  the  medium  of  the  Court  of  dliancery ;  hut, 
in  this  particular  case,  it  was  highly  improbable  that  the  popper 
would  have  to  be  resorted  to,  and  it  was  considered  sufficient  to 
give  to  the  mortgageeer,  in  case  of  emergency,  a  power  of  sdling 
through  the  Court. 
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tcith  interest  on  demand  of  monies  so  paid  by  mortgageeSy  FBioiDsn 

untk  charge  thereof  in  the  meantime  on  the  mortgaged  pre-  XXK. 

mises, ' supra,  Precedent  XXII.,  mutatis  mutandis — "or  atoBioAGBTo 

if  the  said  C.  D.,  E.  F.,  and  G.  H,,  or  the  survivors  bbfaimekt 

or  survivor  of  thexn^  or  the  executors  or  administrators  ^^™ 

of  such  survivor^  or  their  or  his  assigns^   shall  think  ixTsaxsT,  or 

fit,  such   sum  or  sums  of  money  and  interest,   if  not  ^^▼^''oks  to 

'      .  ^  ^  '  BB  MADE  BY 

previously  discharged,   may  be   drawn  back   from  the        way  of 

next    following  half-yearly   payment    to   be    made    by aknuity. 

them  or  him  under  the  covenant  in  that  behalf  herein-  -^-  Mortgagees' 

_     -  ,  .  payments  in 

before  contained,  so  as  on  the  day  appointed  for  such  respect  of  life 
half-yearly  payment  to  be  wholly  capitalised  and  for  the  ^"p^^^j 
purposes  of  the  present  security  to  be  treated  as  then  discharged, 
advanced  to  the  said  A.  B.  on  account  and  in  part  of  the  ^^  fron^iext 
half-yearly  sum  to  be. then  payable  to  him  as  herein-  half-yearly 
before,  provided  in  that  behalf*'] :  Pbovidei)  always,  and  24.  vLiiao  that 
it  is  hereby  agreed  and  declared,  that,  notwithstand-  the  mortgagees' 

advances  need 

ing  anything  hereinbefore  contained,  the  said  C.  D.,  not  be  carried 
E.  F.,  and  G.  H.  shall  not  be  bound  to  continue  the  }?y?^^ » ce^ain 

limit. 

advances  hereinbefore  by  them  covenanted  to  be  made 
as  aforesaid,  after  the  total  principal  monies  secured  by 
these  presents  (including  principal  formed  of  capitalised 

interest)  shall  have  reached  £ ;   but  whether  such 

advances  shall  be  carried  beyond  such  limit  or  not,  the 
provisions  hereinbefore  contained  respecting  the  addition 
of  interest  to  principal,  and  accumulation  of  interest 
after  the  rate  and  in  manner  aforesaid,  and  the  con- 
tinuance of  the  loan  and  time  and  mode  of  payment 
thereof,  and  in  other  respects,  shall  be  operative  and  take  /  i»  1  '"^ 

eflfect  in  the  manner  hereinbefore  appointed^*  Provided  25.  Power  for 
AiiSO,  and  it  is  hereby  agreed  and  declared,  that,  not-  ^^°"*^f^^ 
withstanding  anything  hereinbefore  contained,  it  shall  be  mortgage  money, 
lawfal  for  the  said  A.  B.,  his  executors  or  administrators,  ^ther"!^. 
or   for  the  said  J.  B.,  his  executors  or  administrators  ▼anooi. 
respectively,  if  he  or  they  shall  respectively  think  fit,  at 
any  time  or  times  to  pay  off  any  monies,  whether  prin- 
cipal or  interest,  which  shall  be  owing  upon  the  security 
of  these  presents  (but  not  so  as  to  be  at  hberty  to  pay  off 
principal  monies  while  any  non-capitalised  interest  shall 


**>» 
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remain  unpaid),  and,  by  prior  notice  in  writing,  to  stop, 
in  all  or  in  part,  all  or  any  of  the  future  half-yearly  pay- 
ments whieh  may  then  remain  to  be  made  pursuant  to  the 
covenant  hereinbefore  in  that  behalf  contained  on  the 
part  of  the  said  parties  hereto  of  the  third  part  as  afore- 
said ;  and  that,  in  the  event  of  such  power  as  last  herein- 
before contained  being  exercised,  the  provisions  herein- 
before contained  respecting  the  addition  of  interest  to 
principal,  and  accumulation  of  interest  after  the  rate  and 
in  manner  aforesaid,  and  the  continuance  of  the  loan,  and 
time  and  mode   of  payment  thereof,  shall  nevertheless 
continue  operative  and  take  effect  in  the  manner  herein- 
before appointed^  or  as  near  thereto  as  circumstances 
shall  admit  o{jj^[Declaration  that  monies  advanced  and  to 
be  advanced  by  mortgagees  belong  to  them  on  a  joint 
account,  supra,  p.  1083] :  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that  nothing  in  these  presents  con- 
tained shall  in  any  manner  interfere  with  any  power  by 
the  said  will  of  the  said  W.  B.,  or  by  reference  thereto, 
given  to  or  vested  in  the  said  A.  B.  and  J.  B.  respectirely, 
of  consenting  to  leases  and  sales  of  the  said  settled  heredi- 
taments,  or  of  jointuring  or  charging  portions,  or  of  any 
other  description;  but  all  such  powers  shall  be  exer- 
cisable  in  like  manner  and  order,   and  with  the  like 
priority,  as  if  these  presents  had  not  been  executed,  but 
so  that  the  fines  (if  any)  received  upon  leases,  and  the 
rents  and  profits  of  the  hereditaments  demised,  and  the 
proceeds  of  sales  and  hereditaments  purchased  therewith 
(so  far  as  regards  the  life  interests  of  the  said  A.  B. 
and  J.  B.  respectively)  shall  respectively  be  subject  in 
equity  to  the  present  security  (/) :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  although,  as 
between  the  said  A.  B.  and  the  said  J.  B.  respectively, 
the  said  J.  B.  is  only  a  surety  for  the  said  A.  B.,  yet,  as 
between  the  said  J.  B.  and  the  said  parties  hereto  of  the 
third  part,  he  the  said  J.  B.  is  to  be  considered  as  ft 


(/)  As  to  this  clause,  see  supra,  p.  1052,  note  (cQ,  and  referanceB 
therein. 
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principal  debtor  for  aU  the  principal  monies  and  interest 
intended  to  be  secured  by  these  presents,  so  that  the  said 
J.  B.,  his  heirs,  executors,  or  administrators*  shall  not  be 
released  or  exonerated  by  time  beiag  given  to  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  or  by  any 
other  dealing  between  the  said  parties  hereto  of  the  third 
part  or  any  of  them,  their  or  any  of.  their  executors, 
administrators,  or  assigns,  and  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  or  by  any  act  or  omission  of 
the  said  parties  hereto  of  the  third  part  or  any  of  them, 
their  or  any  of  their  executors,  administrators,  or  assigns, 
or  by  any  other  matter  or  thing  whatsoever,  whereby  the 
said  J.  B.,  his  heirs,  executors,  or  administrators,  as  a 
surety  or  sureties  only  for  the  said  A.  B.,  his  heirs,  exe- 
cutors, or  administrators,  would  be  so  released  or  ex- 
onerated  (g) ;  [Covenant  by  J.  B»  against  incwwhranca 
Covenants  by  A.  B.for  title] .     In  witness  &c. 
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( ^)  In  the  absence  of  special  stipulation,  the  contraot  of  surety-  What  trans- 
filiip  is  sabject  to  the  operation  of  rules  which  render  the  position  actions  a^oid 
of  the  creditor  to  some  extent  a  precarious  one  as  regards  the 
preeervation  of  his  remedies  against  the  surety.  The  principle  on 
which  these  rules  are  founded  is,  that  the  strictest  good  faith 
must  be  observed  between  the  parties  at  the  time  the  obligation 
is  assumed  by  the  surety,  and  he  is  entitled  to  the  most  exact  and 
literal  compliance  with  the  terms  upon  which  it  is  assumed,  and,  in 
de£BLult,  the  contract  of  suretyship  is  Toid  from  the  beginning ;  and 
that,  though  the  contract  be  originally  valid,  it  will  be  avoided  by 
any  subsequent  transaction  which  has  the  effect  of  varying  the 
situation  of  the  surety/whether  as  regards  his  liabilities  or  his 
remedies,  without  his  knowledge  and  consent. 

As  soon  as  the  appointed  time  for  payment  arrives,  but  not  before, 
the  surety  may  of  his  own  accord  pay  the  creditor,  and  he  acquires 
by  80  doing  a  right  of  action  for  reimbursement  against  the  prin- 
cipal debtor;  he  is  also  entitled,  upon  paying  the  debt,  to  the 
henefit  of  all  securities  which  the  creditor  holds  from  the  principal 
debtor :  hence  it  follows,  that,  if  time  be  given  by  the  creditor  to 
the  principal  debtor  (meaning,  of  course,  not  the  mere  forbearance 
to  exact  payment  on  the  day,  but  an  actual  suspension  of  the 
creditor's  remedies),  the  surety  is  prejudiced  by  the  postponement 
of  the  time  at  which  he  can  clear  himself  by  paying  the  debt,  and 
acquire  a  remedy  over  against  the  principal  debtor ;  and  the  like 
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oonsequenoe  of  injury  to  the  surety  ensues  when  the  creditor  gives 
up  any  secorities  held  by  him ;  and  accordingly  the  surety  is  in 
general  discharged  when  time  is  given  to  the  principal  debtor,  or 
when  any  of  the  creditor's  securities  are  given  up. 

With  reference  to  the  circumstances  by  which  the  contract  of 
suretyship  may  be  avoided  in  its  inception,  it  seems  that  a  mis- 
representation on  the  part  of  the  creditor,  however  innocently 
made,  may  entitle  the  surety  to  be  relieved  {Blest  v.  Browne  3  Gil 
452,  on  app.  8  Jur.  N.  S.  602) ;  but  mere  nondisclosure,  even  of  a 
material  fact  connected  with  the  particular  transaction,  must  be 
fraudulent  in  order  to  have  that  effect  [HamiUon  v.  Watson,  12 
CI.  &  Fin.  109;  The  North  British  Insurance  Company  v.  Lbifd, 
10  Exch.  523 ;  Wythes  v.  Labouchere,  3  De  G.  &  J.  593 ;  Le$  t. 
Jones,  14  C.  B.  N.  8.  386,  in  error  17  0.  B.  N.  8.  482).  The  extent 
to  which  the  remedy  against  the  surety  would  be  affected  by  frand 
or  suppression  of  facts  on  the  part  of  the  debtor,  to  which  the 
creditor  is  no  party,  does  not  appear  to  be  settled  (see  Owen  t. 
ffoman,  3  Mac.  &  G.  397,  398,  4  H.  L.  Ca.  1035). 

The  contract  of  suretyship  is  construed  in  the  strictest  manner, 
so  that  the  surety  will  only  be  bound  according  to  the  strict  letter 
of  his  engagement  {Stamford,  Sec,  Banking  Company  v.  BaU,  8  Jnr. 
N.  8.  420,  31  L.  J.  Ch.  143 ;  Blest  v.  Brwvn,  8  Jur.  N.  S.  602,  a 
strong  instance  of  the  application  of  the  role) ;  and  any  departure 
from  the  conditions  on  which  he  agreed  to  become  bound  wiU 
avoid  the  contract,  even  though  he  is  not  thereby  prejudiced: 
Lawrence  v.  Walmsley,  31  L.  J.  C.  P.  143,  where  the  contract  was 
conditional  on  the  debt  being  called  in  within  three  years,  and  no 
demand  of  payment  was  made  during  that  time ;  Bonser  t.  CoXt 
4  Beav.  379,  on  app.  8  Jur.  387,  where  the  surety,  having  agreed 
to  execute  a  joint  and  several  bond  with  the  principal  debtor,  and 
stipulated  for  a  cotmter  bond  of  indemnity,  was  held  to  be  dis- 
charged by  the  non-execution  by  the  debtor  of  the  prindpsl  bond, 
although  he  did  give  the  bond  of  indemnity ;  but  see  Cooper  t.  Evans 
L.  B.  4  £q.  45,  where  the  non-execution  of  the  bond  by  the 
principal  debtor  was  held  to  be  no  discharge  of  the  surety  on  the 
ground  that  the  latter  was  not  damnified  thereby. 

The  rule  that  the  liability  of  the  surety  is  discharged  by  the 
creditor  binding  himself,  without  the  consent  of  the  surety, 
to  give  further  time  to  the  debtor  has  been  established  by  a 
long  line  of  authorities,  and  prevails  at  law  as  well  as  in 
equity  {Bailey  v.  Edwards,  4  B.  &  Sm.  761,  772).  Of  course,  if 
time  is  given  with  the  consent  of  the  surety,  he  wiU  not  be  dis- 
charged ;  and  if  time  is  given  to  the  principal  debtor,  with  a  reser- 
vation of  the  right  to  go  against  the  surety,  this  reservation  will 
amount  to  a  contract  by  the  principal  debtor,  that,  if  the  creditor 
proceed  against  the  surety,  the  latter  shall  not  be  deprived  of  his 
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remedy  against  the  principal  debtor ;  and  hence,  when  time  is  given 
under  this  reservation,  the  surety,  i^ot  being  prejudiced,  is  not  dis- 
charged {BouMbee  v.  Stuhba,  18  Ves.  20).  Such  a  contract  is  in  effect 
an  agreement  by  the  creditor  to  give  time  to  the  principal  debtor,  so 
fer  as  he  can  lawfully  and  effectually  do  so  without  prejudicing  his 
right  against  the  surety;  and  there  is  no  doubt  of  its  validity 
{Owen  V.  Homauy  4  H.  L.  Ga.  997,  1037;  Kearaley  v.  Cole,  16 
M.  &  W.  136) ;  and  the  question  whether  or  not  the  surety  is 
informed  of  the  arrangement  is  wholly  immaterial :  Webb  v.  Hewitt, 
3  £ay  &  J.  438,  442.  It  has  been  laid  down  that  if  the  principal 
debtor  is  actually  released,  no  right  can  be  reserved  {Nicholson  v. 
Bevill,  4  Ad.  &  EL  675) ;  and  it  has  been  held  that  when  there  is 
an  arrangement  which  operates  in  equity  as  a  satisfaction  of  the 
debt,  the  surety  is  dischcirge^  in  equity,  and  a  reservation  of 
right  against  him  is  inoperative,  and  he  will  be  entitled  to  a  per- 
petual injunction  restraining  the  creditor  horn,  proceeding  against 
him  at  law  {Webb  v.  Hewitt,  ubi  supra).  It  is  clear,  however, 
from  other  recent  authorities,  that  although  the  deed  is  in  terms 
an  absolute  release,  effect  will  in  favour  of  the  intention  be  given 
to  a  reservation  of  rights  against  third  parties,  and  that  the 
release  will,  if  necessary,  be  construed  as  a  covenant  not  to  sue 
{Price  v.  Barker,  4  El.  &  Bl.  760 ;  Thcmipson  v.  Lack,  3  C.  B. 
540,  see  the  remarks  on  Nicholson  v.  BeviU  at  p.  551 ;  North  v. 
Wakejidd,  13  Q.  B.  536 ;  Keijes  v.  Elkins,  5  B.  &  Sm.  240,  253 ; 
Kearsley  v.  Cole,  16  M.  &  W.  136).  Although  the  surety  be  an 
assenting  party  to  a  composition  entered  into  by  the  creditor  with 
a  reservation  of  rights  against  third  parties,  he  wiU  be  entitled,  on 
paying  the  debt,  to  recover  the  full  amount  over  against  the  prin- 
cipal debtor,  and  not  merely  the  amount  of  the  composition 
{Kearsley  v.  Cole,  ubi  sup.). 

Mere  want  of  activity  on  the  part  of  the  creditor  in  enforcing 
his  claims  against  the  principal  debtor  will  not,  in  the  absence  of 
express  stipulation  to  the  contrary,  be  a  discharge  to  the  surety, 
for  it  is  in  the  power  of  the  latter  to  compel  the  creditor  to  sue  or 
to  give  him  the  means  of  suing  {Eyre  v.  Everett,  2  Euss.  381 ;  and 
see  BUkU  v.  Ottoman  Bank,  8  Jur.  N.  S.  801 ;  and  as  to  the  right 
of  the  surety  to  take  proceedings  to  clear  himself,  see  Wooldridge  v. 
Norris,  Law  Bep.,  6  Eq.  410).  The  surety  may,  however,  be 
released  by  acts  of  omission  as  well  as  commission  on  the  part  of 
the  creditor  whereby  his  position  is  altered  to  his  prejudice :  see 
Waits  V.  ShuUlew&rth,  5  H.  &  N.  235,  in  error  7  H.  &  N.  353, 
where  the  surety  was  damnified  by  the  neglect  of  the  creditor  to 
effect  an  insurance  against  fire  which  it  was  his  duty  to  do  under 
his  contract  with  the  principal  debtor ;  Strange  v.  Fooks,  4  Gif.  408. 

The  surety  is  in  general  entitled,  on  paying  the  debt,  to  the 
benefit   of  all    securities  held   by  the  creditor,  although  their 
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existence  was  unknown  to  him  {Mayhew  y.  Crickett,  2  Swansi  191); 
and  including  secniities  taken  subsequently  to  the  original  contract 
(Pearl  v.  Deacon,  24  Beav.  186,  1  De  G.  &  J.  461 ;  Fledge  v.  Buu, 
Johns.  663) ;  and  the  rights  of  the  surety  in  this  respect  will  not 
be  affected  by  his  taking  a  particular  security  upon  other  property 
of  the  principal  debtor  by  way  of  indemnity  [LcJce  y.  BrviUm^ 
8  De  Q.  M.  &  G.  440,  452 ;  but  see  Cooper  y.  Jenkins,  32  Beay.  337). 
Consequently,  if  the  creditor  releases  any  security,  or  if  by  his  act 
or  default  it  is  lost  {Capel  y.  Builer,  2  S.  &  S.  457 ;  Pearl  v.  Dwm, 
Strange  y.  Foohs,  ubi  sup.),  or  impaired  in  yalue  {Pledge  y.  Bvu, 
ubi  sup.),  the  surety  is  discharged ;  and  the  rule  applies  to  after 
taken  securities  {Pearl  y.  Deacon,  ubi  sup. ;  oyerruling  Newton  t. 
CfiorUon,  10  Hare,  646,  2  Dr.  333;  and  see  Pledge  y.  Buss,  Johns. 
668) ;  but  of  course  the  surety  will  not  be  relieyed  by  reason  of 
the  security  preying  deficient  or  worthless  without  any  de&nlt  on 
the  part  of  the  creditor  {ffardwick  y.  Wright,  35  Beay.  133);  and 
the  rule  in  question  does  not  interfere  with  the  right  of  Ha 
creditor  to  sell  or  realise  his  securities :  see  Coates  y.  CoaiUs,  33 
Beay.  249,  where  it  was  unsuccessfully  contended  that  the  sale  of 
a  policy  by  way  of  surrender  to  the  office,  upon  the  bankruptcy  of 
the  mortgagor,  operated  to  discharge  the  surety.  As  to  the  ri^t 
of  the  creditor  to  transfer  the  debt  and  securities,  see  Wheathf  y. 
Bastow,  7  De  G.  M.  &  G.  261. 

In  general  the  effect  of  giying  time  or  otherwise  altering  the 
position  of  the  surety  is  to  discharge  him  in  toto  ( Watts  y.  Shuttle^ 
worth,  7  H.  &  N.  353,  355).  But  in  the  case  of  the  release  or  loss 
of  a  security  the  discharge  of  the  surety  will  be  pro  tanto  only  [ib,, 
but  see  Pledge  y.  Buss,  ubi  sup.);  and  in  Bingham  y.  Corhitt,  12 
W.  R.  1030,  a  continuing  guarantee  for  goods  supplied  was  held  to 
be  only  partially  discharged  by  an  arrangement  the  effect  of 
which  was  to  giye  further  time  for  payment  of  the  amount  then 
due,  and  to  be  enforceable  as  to  sums  afterwards  beooming  due,  as 
to  which  the  position  of  the  surety  was  not  affected ;  and  in  Ear- 
rison  y.  Seymour,  L.  B.  1  0.  P.  518,  a  suretyship  bond  for  two  dis- 
tinct matters  was  held  not  to  be  released  as  to  one  by  an  alteration 
in  the  contract  as  to  the  other. 

The  doctrine  that  a  surety  paying  off  the  debt  is  entitled  to  an 
assignment  of  all  the  securities  held  by  the  creditor  was  formerly 
subject  to  an  exception  of  some  importance.  The  debt  itself,  it 
was  held,  was  gone  by  the  payment ;  and  hence  a  bond  or  other 
specialty  (as  distinguished  from  a  mortgage  or  security  upon  specific 
property)  was  extinguished,  and  could  not  be  the  subject  of  an 
assignment  to  the  surety ;  and  the  surety,  upon  pa3rment,  became 
merely  a  simple  contract  creditor  of  the  principal  debtor,  though 
the  latter  might  haye  been  a  debtor  by  specialty  {Copia  y.  Middle- 
ton.  Turn.  &  Euss.  229).    The  law  on  this  point  has  been  altered 
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by  the  Mercantile  Lav  Amendment  Act  (19  &  20  Yict.  c.  97),  s.  5,       PavosDiirT 
which  enacts,  in  effect,  that  every  surety  paying  the  debt  or  per-  XXIX. 

forming  the  duty  for  which  he  is  liable,  shall  be  entitled  to  have  „ 

.       •'  XOBTOAOS  TO 

assigned  to  him  every  judgment,  specialty,  or  other  security  held  skours 

by  the  creditor,  and  shall  succeed  to  all  the  remedies  of  the  creditor      rspatmbvt, 
notwithstanding  that  such  judgment,  specialty,  or  other  security        oo^^^^  d 
may  be  deemed  at  law  to  have  been  satisfied :   see  Baichdor  v.      uttkbist,  op 
Lawrence,  9  0.  B.  N.  S.  643.  advances  to 

The  right  of  the  surety  on  payment  of  the  debt  to  the  benefit       ""t*"^ 
of  the  security  will  prevail  against  a  second  mortgagee :  Drew  v.         afnuitt. 

Lochett,  32  Beav.  499.    But  in  WiUiama  v.  Oweriy  13  Sim.  597,  it    ' " — 

was  held  that  the  surety  was  not  entitled  to  the  benefit  of  the  \yy  Mercantile 

eecority  after  a  further  charge  in  £eivour  of  the  original  creditor,   Law  Amend- 

ezoept  upon  the  terms  of  paying  off  the  further  advance  as  well  as  ^^^  ^^ 

the  original  debt — a  decision,  the  propriety  of  which  appears  to  be  ^^fi^^,  of  rorety 

Yery  doubtful,  and  which  is  commented  upon  in  Newton  v.  Chorlton  BeqnSot  incum- 

(aee  2  Drew.  349)  by  Vice-Chancellor  Woody  who  observed,  that  he  branoei*. 

should  have  *'  thought  the  securities  at  the  date  of  the  original 

contract  could  not  be  altered  in  any  way  between  the  debtor  and 

the  surety :  "  and  see  Bowker  v.  Bull,  1  Sim.  N.  S.  29,  in  which  a 

contrary  decision  was  come  to,  and  which,  notwithstanding  the 

distinction  suggested  in  Farehrother  v.   Wodehousty  23  Beav.  29, 

seems  scarcely*  reconcileable  with  WiUiama  v.  Owen,     In  Fare- 

hrother  v.    WodeJiouae,  23  Beav.  18,  a  sum  was  advanced  in  two 

distinct  (but  contemporaneous)  loans,  upon  different  securities,  a 

Borety  concurring  in  the  security  for  one  of  the  loans.    It  was 

held  that  the  surety  could  not,  by  paying  off  that  loan,  acquire  a 

title  to  the  securities  for  it,  without  payment  of  the  other  debt 

also — a  very  strong  decision,  considering  the  express  and  marked 

separation  of  the  two  transactions.    This  case  was  appealed  from, 

but  was  eventually  compromised  (see  26  L.  J.  Ch.  240).     The 

principle  on  which  the  Master  of  the  Bolls  founded  his  decision 

appears  to  have  been,  that,  if  the  right  to  tack  did  not  exist  as 

against  the  surety,  the  mortgagor  would  in  most  cases  be  able  to 

do  in  the  name  of  the  surety  what  in  his  own  name  he  is  not  able 

to  do—namely,  to  redeem  the  securities  separately.    Beliance  was 

placed  upon  WUliamsY,  Owen  ;  and  it  was  justly  observed,  that  that 

was  a  much  stronger  case.    Farehrother  v.  Wodehouse  would  have 

been  completely  analogous  to  WiUiama  v.  Owen,  if  the  decision  had 

been  that  the  right  of  a  surety  to  the  benefit  of  a  mortgage,  upon 

payment  of  the  debt,  is  intercepted  by  a  subsequent  mortgage  of  a 

distinct  estate  from  the  principal  debtor  to  the  creditor.     With 

respect  to  the  right  of  the  surety  on  paying  the  debt  to  tack 

costs  incurred  by  him  to  the   security  as  against  a  subsequent 

incumbrancer,  see  South  v.  Bloxam,  2  H.  &  M.  457. 

The  surety  may  by  the  original  contract  (as  in  Union  Bank  of 
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Manchester  T.  Beech,  34  L.  J.  Ex.  133),  or  by  his  sabseqaeat 
dealings  with  the  creditor  (as  in  Beade  v.  Lowndes,  23  Beav.  361, 
De/ries  v.  Smith,  10  W.  R.  189),  place  himself,  with  respect  to  his 
liability  to  the  creditor,  in  the  position  of  a  principal  debtor,  so  as 
to  exclude  the  application  of  the  strict  rules  which  are  incident  to 
the  contract  of  sm-etyship,  when  not  modified  by  special  stipulation. 
The  proviso  in  the  text  to  which  this  note  is  appended  has,  it  vi 
conceived,  this  effect ;  so  that  the  parties,  though  inter  se  on  the 
footing  of  principal  and  surety,  are,  with  respect  to  their  liability 
to  the  creditor,  both  of  them  on  the  footing  of  principal  debtors. 

In  the  case  of  co-sureties,  any  one  of  them  who  pays  the  debt 
has  an  equity,  unless  it  be  excluded  by  the  terms  of  the  contract, 
to  enforce  contribution  against  the  others  or  their  representatiTeB, 
whether  they  are  bound  jointly  or  severally,  and  whether  by  the 
same  or  separate  instruments,  provided  it  be  in  the  same  trans- 
action ;  and  if  one  of  the  sureties  should  become  insolvent,  the 
others  are  liable  to  contribute  towards  payment  of  the  entire  debt ; 
and  the  right  to  contribution  exists,  although  they  are  bound  in 
distinct  and  limited  amounts,  except  that  each  cannot  be  called 
upon  to  pay  more  than  the  sum  for  which  he  has  bound  himself 
(see  Bering  v.  Earl  of  Winchdsea,  1  Cox,  318,  and  the  authorities 
cited  in  the  note  to  that  case,  1  Lead.  Cas.  in  Eq.  3rd  ed.  pp.  95 
et  seq.) ;  and  it  seems  that  it  makes  no  difference  that  one  surety 
was  ignorant  of  the  existence  of  the  co-sureties  (see  Craythome  r. 
Swinburne,  14  Yes.  165).  If,  however,  each  surety  should  become 
bound  by  a  different  instrument  for  a  distinct  portion  of  the  debt 
and  as  a  separate  transaction,  there  will  be  no  liability  to  oontriba- 
tion  (Coope  v.  Twynam,  T.  &  E.  426);  and  the  surety  may  by  the 
terms  of  his  contract  take  himself  out  of  the  reach  of  the  principle 
(see  Swain  v.  Wall,  1  Ch.  Eep.  149) ;  as  if  he  only  undertakes  to 
pay  in  default  of  payment  by  the  principal  and  the  other  surety  or 
sureties  {Craythome  v.  Swinburne,  14  Yes.  160). 

A  surety,  on  payment  of  the  debt,  will  also,  as  a  means  of 
obtaining  contribution,  be  entitled,  under  the  Mercantile  Law 
Amendment  Act  already  referred  to,  to  the  benefit  of  any  judgment, 
specialty,  or  other  security  held  by  the  creditor  against  the  co- 
sureties, although  deemed  at  law  to  have  been  satisfied. 

Where  a  deed  containing  a  joint  and  several  covenant  by  two 
co-sureties  was  not  executed  by  one  of  them,  it  was  held  that  the 
other  was  entitled  to  be  relieved  from  all  liability  on  the  covenant 
{Evans  v.  Bremndge,  2  K.  &  J.  174,  8  De  G.  M.  &  G.  100) ;  and  the 
same  result  will  follow  from  the  release  of  one  of  the  sureties 
{Nicholson  v.  Bevill,  4  Ad.  &  El.  675 ;  and  see  2  K.  &  J.  183) 
imless  the  creditor's  rights  against  the  others  be  reserved  {Thomjpson 
V.  Lack,  3  0.  B.  540.) 

For  further  details  as  to  the  law  of  principal  and  surety,  see  the 
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Pruc^dent 

SECURITY  to  the  Trustees  of  an  Assurance  Society  ^^^- 

by  way  of  Further  Charge  upon  a  Reversionary  security  for 

Life  Interest  and  Policies — Provisoes  for  continuing  tain  "dumno 

the  Loan /or  a  Term  of  Years  during  which  the  In-  which  thk 

terest  need  not  be  paid,  but  may  be  left  to  accu-  bbvaih  at 

UVUiTiTaf  COOTOUND  Tn14rEST.  Oompodni) 

IHTBRKST. 

THIS  INDENTURE,  made  &c.,  Between  A.  B.,  of  irPaniea. 
&c.  [mortgagor] ,  of  the  one.part ;  and  C.  D.  of  &c.,  E.  F. 
of  &c.,  and  G.  H.  of  &c.,  three  of  the  trustees  of  the 

Assurance  Society  [mortgagees],  of  the  other  part: 

[Recites  will  ofW.  J5.,  whereby  the  testator  heqaeathed  to  2.  Recitals: 

trustees  the  sum  of  £ upon  trust  for  investment  and  for  %^^^^^^^^^ 

payment  of  the  income  to  the  testator*  s  son  C.  B.  during  his  gagor  is  en  titled 

life;  and  after  his  death  to  provide  portions  for  his  younger  nf^i^^^^^ 

childreny  with  power  to  invest  the  portion  to  which  any 

child  should  be  presumptively  entitled,  and  apply  all  or  any 

part  of  the  income  for  his  or  her  maintenance,  and  the 

surplus  to  be  accumulated,  and  with  power  {with  the  consent 

of  the  testator* s  son  during  his  life)  to  raise  the  whole  or 

any  part  of  any  presumptive  portion  for  the  purpose  of 

advancement,  and  as  to  the  residue  of  the  trust  funds,  to 

pay  the  income  to  the  said  A.  B.  during  his  life — Power 

for  C.  B.  to  appoint  any  fart  of  the  income,  not  exceeding 

£ per  annum,  to  any  wife  surviving  him  during  her 

life — Appointment  of  executors — Recitals  of  death  of  testa-  i.  Death ; 
tor,  and  probate  of  will  with  a  codicil  thereto — Recites  5.  -probate  of 

•  will ' 

indenture  by  which  C.  B.  appoints  reversionary  life  an-  q  -Icharge  of 
nuity,  to  full  amount  authorised  to  his  wife — Recitals  show- ^)omtnTe; 
ing  the  devolution  of  the  trust  under  the  will  by  death  and  ^*  "~*°°^''y  J 

®-  — devolution 

'  of  trust. 

notes  to  Derifig  v.  Earl  of  WincMseay  1  Lead.  Caa.  in  Eq.  3rd  edit., 
p.  89,  and  to  Bees  v.  Berrington,  2  Lead.  Gas.  in  Eq.  887. 
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PBicsDcira  retirement  of  trusteesy  and  appointment  of  new  tmsteei — 

^^-  Recites  that  "the  said  C.  B.  has  had  issue  besides  the 

raouRiTT  poR     said  A.  B.,  who  is  his  eldest  son, sons  and 

TAiH^Buiiiao  daughters,  all  of  whom  are  now  living" — Recites  an  inden- 

WHICH  THE      ture]  dated  the day  of ,  1842,  whereby  C.  B.  and 

REMAIN  AT  ^'  ^'  mortgogcd  the  life  interest  of  the  former  in  a  spe- 

ooMPouKD  cijic  part  of  the  funds,  subject  to  the  above-mentioned  trust 

'- —  and  the  entire  reversionary  life  interest  of  the  latter,  and  a 

fikmiiy  of  tenant    policy  on  his  life  in  the  said Assurance  Society  for 

for  life  in  po»-      £ to  three  trustees  of  the  said Assurance  Society, 

10  —Pint        •'^^  securing  £ and  interest — Recites  an  indenture 

mortgmge  to         dated  the day  of ,  1846,  whereby  C  JB.  and 

of™e'fameA8-  -^*  ^'  ^Tiortgaged  their  respective  life  interests  and  divers 

Bonnee  Society ;   policies  in  the  Said and  other  assurance  offices  to  the 

11.  — fleeond       same  three  trustees  for  securing  £ and  interest  which 

mortgage  to  .         . 

■ame  trostees.  are  also  charged  upon  the  premises  comprised  in  the  former 


12.  —Mortgage    security — Recites  an  indenture  dated  the day  of , 

to  another  party.  jgSl,  whereby  C.  B.  and  A.  B.  mortgaged  their  respective 

life  interests  (subject  to  the  prior  mortgages  thereon)  and 
two  policies  on  the  life  of  C.  B,  (one  of  them  subject  to  a 
prior  mortgage),  and  a  policy  on  the  life  of  A.  B.tfor 
securing  £ (raised  for  the  use  of  A.  JB.)  and  interest— 

13.  —Transfer     Recites  indenture  of day  of ,  1855,  indorseicn 

to  preeent     *^*    above-mentioned  indenture  of  mortgage  of  the day  of 

mortgagees  as       ^  1842,  whereby  that  mortgage  teas  transferred  by  stir- 

Assnrance  viving  mortgagees  to  the  said  C.  D.,  E.  F.,  and  G.  H,, 

Society.  three  new  trustees  of  the  said Assurance  Society,  in 

transfer  of  ^^      trust  for  the  society — Recites  similar  indorsed  transfer  of 
second  mortgage,  mortgage  made  by  indenture  of  the day  of ,  1846, 

15.  —Sam  raised  ^  ^he  Same  trustees — Recites  raising  by  trustees  of  will  of 
advancement.        £ for  advancement  of  a  younger  son  of  C  J5.] :  Axd 

16.  —Agree-       WHEREAS  the  Said  C.  D.,  E.  F.,  and  G.  H.  have  agreed 

ment  for  loan*  . 

to  advance  to  the  said  A.  B.  the  sum  of  £ ,  upon 

having  the  repajonent  thereof,  with  interest  at  the  rate  of 

• per  cent,  per  annum,  secured  in  manner  hereinafter 

appearing,  it  having  been  also  agreed  that  the  said  loan 
shall  be  continued,  and  the  interest  to  accrue  upon  the 
said  sum  of  £ shall  be  forborne  (at  the  option  of  the 
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said  A.  B.)  in  manner  hereinafter  appearing  (a)  ;   And      PRiciDsifT 

WHEREAS  the  first  schedule  to  these  presents  contains  a  ' 

statement  of  the  stocks,  funds,  and  securities  on  which     skjuwtt  fob 

the  remainder  of  the  said  sum  of  £ (subject  to  the     ,41,,^  bdwrg 

deduction  of  the  sum  of  £ advanced  as  aforesaid  to      which  thb 

the  said )  is  now  invested  ;  and  the  second  schedule       bbm aih  at 

to  these  presents  contains  a  particular  of  the  several 
policies  of  assurance  upon  the  life  of  the  said  A.  B. 
intended  to  be  hereby  charged  as  hereinafter  mentioned,  of  schednlca. 
(all  of  which  are  hereinbefore  mentioned  and  comprised  in 
the  respective  mortgage  securities  hereinbefore  recited, 
some  or  one  of  them) :  NOW  THIS  INDENTURE  18.  Witneawih. 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  £ upon  the 

execution  of  these  presents  to  the  said  A.  B.  paid  by 

the  said  C.  D.,  E.  F.,  and  G.  H.  (the  receipt  whereof 

the  said  A.  B.  doth  hereby  acknowledge).  He  the  said  19.  CoTenant 

A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and  mortga»B*money 

administrators,  covenant  with  the  said   C.   D.,  E.  F.,  and  interest. 

and  G.  H.,  their  executors  and  administrators,  that  he 

the  said  A.  B.,  his  heirs,  executors,  or  administrators 

^,  on  the day  of next,  pay  to  the  said  C.  D., 

E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  or 
their  or  his  assigns,  at  the  house  or  office  in  London  of 

the  said Assurance  Society,  the  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  j^nTnim  (b),    [and  if  principal  shall  not  be 

then  paidy  for  payment  to  same  parties,   and  at  same 

place,  of  interest  half-yearly] :   AND    THIS   INDEN-  20.  Witnessetlu 

TURE  ALSO  WITNESSETH,   that,  in  further  pur- 

snance  of  the  said  agreement,  and  for  the  consideration  21.  Charge  of 


(a)  As  to  the  legality  of  reeerying  compound  interest,  see  supra, 
p.  918,  note. 

{h)  The  trust  was  disclosed,  and  forms  for  the  covenant  for  pay- 
ment, &c.,  and  a  declaration  of  trust  of  the  mortgage  money, 
corresponding  to  those  in  the  Precedent  in  the  text,  were  contained 
in  the  redted  mortgages  to  the  same  Assurance  Society. 
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reTenioDRiy  life 
iDterest, 


22.  —tndpoli- 
ciea, 


28.  —subject  to 
dedactiouB 
under  trusts 
of  will. 


24.  — ^and  to 
prior  chaises, 


aforesaid,  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors,  ad- 
ministrators, and  assigns,  that  All  and  singular  the 
interest,  dividends,  and  annual  produce,  which,  after  the 
death  of  the  said  C.  B.,  and  thenceforth  during  the  re- 
mainder of  the  life  of  the  said  A.  B.,  shall  arise  or  accrue 
from  the  respective  stocks,  funds,  and  securities  specified 
in  the  said  first  schedule  hereto,  or  other  the  stocks, 
funds,  or  securities  which  may  from  time  to  time  be  sub- 
stituted for  the  same,  and  on  which  the  remainder  of  the 

said  simi  of  £ (after  deduction  of  the  said  sum  of 

£ advanced  as  aforesaid  to  the  said )  shall  from 

time  to  time  or  at  any  time  be  invested,  And  also  all 
and  singular  the  several  policies  of  assurance  specified  in 
the  second  schedule  to  these  presents,  and  the  several 
sums  expressed  to  be  thereby  assured,  and  all  other 
monies  to  be  received  or  obtained  under  or  by  virtue  of 
the  same  respective  policies  or  any  of  them,  or  any  other 
policies  substituted  for  them  or  any  of  them,  shall,  sub- 
ject nevertheless  to  the  further  deductions  which  may  be 
made  out  of  the  said  trust  funds  from  time  to  time  under 
the  trusts  and  provisions  contained  in  the  hereinbefore 
recited  will  in  favour  or  for  the  benefit  of  the  younger 
children  of  the  said  C.  B.,  and  also  subject  to  the  pay- 
ment of  the  yearly  sum  not  exceeding  £ to  which  the 

present  or  any  future  wife  of  the  said  C.  B.  may  be  en- 
titled under  the  existing  or  any  future  appointment  made 
pursuant  to  the  power  in  that  behalf  contained  in  the 
said  will,  and  also  subject  to  the  respective  securities 
effected  by  the  several  hereinbefore  recited  indentures  of 

the day  of ,  1842,  the day  of ,  1846, 

and  the  — 


25.  —with  the 


day  of ,  1851,  respectively,  so  far  as 

such  respective  hereinbefore  recited  indentures  comprise 
or  affect  the  respective  premises  intended  to  be  comprised 
in  and  charged  by  these  presents,  or  any  of  the  same  pre- 
mises respectively,  be  and  remain  a  security  for  and  stand 
charged  and  chargeable  with  the  payment  to  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
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them,  or  the  executors  or  administrators  of  such  survivor,  Prkoedskt 

their  or  his  assigns,  of  the  sum  of  £ and  interest  for         ^^^' 

the  same  hereinbefore  covenanted  to  be  paid  at  the  place  sbovritt  fok 

and  time  and  in  manner  hereinbefore  mentioned,  and  jahT'dubiho 

otherwise  according  to  the  covenant  hereinbefore  in  that  whwh  thb 

liOAH  MAT 

behalf  contained :  Provided  always,  and  it  is  hereby  rkmaih  at 
agreed  and  declared,  that  the  covenants  in  the  respective  oompouwd 
nerembefore  recited  indentures  of  the day  of 


1842,  and  the day  of ,  1846,  respectively  con-  ^^  intewrtl^^ 

tained,  for  keeping  up,  restoring,  or  replacing  the  said  26.  Powers  of 
respective  policies  of  assurance  by  the  same  indentures  »^«  *?d  pro^i*. 

,  ,  BionB  in  the  prior 

respectively  assigned  or  expressed  so  to  be,  and  the  mortgages  to 
powers  of  sale  in  the  same  respective  indentures  con-  *,«/ advance, 
tained,  with  all  trusts  and  provisions  in  relation  thereto 
respectively,  and  all  other  powers  and  provisions  in  the 
same  respective  indentures  contained  for  securing  the 
monies  intended  to  be  thereby  secured  respectively,  shall 
extend  and  be  applicable  (according  to  the  nature  thereof, 
and  so  far  as  circumstances  will  admit  of,)  so  as  to  be  a 

security  for  the  said  sum  of  £ and  interest  intended 

to  be  hereby  secured,  in  the  same  manner  as  if  such  last- 
mentioned  principal  siun  and  interest  had  been  within 
the  scope  and  operation  of  the  respective  securities 
effected  by  the  respective  hereinbefore  recited  indentures 

of  the day  of ,  1842,  and  the day  of , 

1846,  respectively,   or   as  if   corresponding   covenants, 
powers,  and  provisions  to  those  contained  in  the  last- 
mentioned  respective  indentures  (regard  being  had  to  the 
difference   of  the  amounts   secured   and  other  circum- 
stances,) had  been  expressly  inserted  in  these  presents. 
[Covenants  by  A.  B.  far  right  to  charge — Free  from  in-  27.  CovenanU: 
emibranceSy  "  except  those  to  which  the  charge  or  security 
intended  to  be  hereby  efiiected  is  hereinbefore  expressly  ^o  chargT;"^ 
made  subject ; "  and  for  further  assurance,  and,  in  par-  29.  —for  fnr- 
ticulary  for  the  execution,  if  required,  of  *'  s,  proper  and  t^^^'.^J^arance, 
sufficient  assignment  (to  be  prepared  by  or  on  behalf  of  reference  to  a 
the  person  or  persons  so  requiring  the  same)  of  the  said  ^mpriwd  in 
policy  of  assurance  on  the  life  of  the  said  A.  B.  in  the  ^^^  former 
Society  for  £ ,   which  was  comprised  in  the  comprised'in 
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the  intenrening 
mortgage. 


hereinbefore  recited  indenture  of  the 


day  of 


80.  ProTiso 
that  mortgage 
monej  ahall 
not  be  ealled 
in  for  a  certain 
term, 


81.  -—and  that, 
in  the  meantime^ 
the  interest 
shall  be  for- 
borne, and  ac- 
cnmnlate  at 
oomponnd 
interest. 


1851^  but  was  not  comprised  in  (having  been  effected 
subsequently  to  the  execution  of)  the  respective  herein- 
before recited  indentures  of  the day  of ,  1842, 

and  the day  of ,  1846,  respectively  (subject  to 

the  security  effected  by  the  said  indenture  of  the  

day  of ,  1851,  if  still  subsisting),  unto  the  said  C.  D., 

E.  F.^  and  G.  H.,  their  executors,  administrators,  and 
assigns,  or  as  they  shall  direct,  by  way  of  mortgage,  for 
further  securing  the  said  sum  of  £ and  interest  in- 
tended to  be  hereby  secured,  and  with  covenants  for 
keeping  up,  restoring,  or  replacing,  such  policy,  and  a 
power  for  sale  thereof,  and  other  proper  powers  and  pro- 
visions similar  or  corresponding  (so  far  as  circumstances 
will  admit  of)   to  those  contained  in  the  hereinbefore 

recited   indenture   of  the  day  of  ,  1846,  in 

relation  to  the  policies  therein  expressed  to  be  thereby 
assigned"] :  Provided  always,  and  it  is  hereby  agreed, 

and  declared,  that,  during  the  period  of years  from 

the  date  of  these  presents,  if  the  said  C.  B.  and  A.  B. 
shall  both  of  them  so  long  live,  and  if  there  shall  not  be 
any  breach  or  default  in  performance  of  any  of  the  cove- 
nants contained  in  the  respective   hereinbefore  recited 

indentures  of  the day  of ,  1842,  and  the 

day  of ,  1846,  relative  to  the  keeping  up,  restoring, 

or  replacing  the  respective  policies  of  assurance  by 
such  respective  indentures  expressed  to  be  assigned 
respectively,  or  of  any  covenants  for  the  like  or  corre- 
sponding objects  which  may  be  contained  in  any  mort- 
gage to  be  executed  as  aforesaid  of  the  said  policy  of 

assurance  effected  with  the  Society,  and  if  neither 

of  the  respective  powers  of  sale  contained  in  the  said 

indentures  of  the  day  of ,  1842,  and  the 

day  of ,  1846,  respectively,  shall  be  exercised  in  the 

interval,  the  sum  of  £ intended  to  be  hereby  secured 

shall  not,  nor  shall  any  part  thereof,  be  called  in :  And, 
in  the  like  event,  the  interest  accruing  upon  the  said  sum 

of  £ during  such  period  of years,  and  also  all 

interest  accruing  upon  that  or  any  other  interest  forborne 
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by  virtue  of  the  present  proviso,  shaU  from  time  to  time, 
and  as  the  same  shall  accrue  half-yearly,  be  forborne  and 

added  to  the  said  principal  simi  of  £ as  or  in  the 

nature  of  a  further  advance,  and  shall  thenceforth  carry 

interest  at  the  rate  of per  cent,  per  annimi,  which 

shall  be  considered  to  accrue  payable  from  time  to  time 
on  the  respective  half-yearly  days  hereinbefore  appointed 
for  the  payment  of  interest  on  the  said  original  principal 

sum  of  £ ,  so  that  by  the  addition  and  capitalisation 

of  interest  as  aforesaid  the  total  principal  monies  hereby 
secured  may  be  augmented  upon  the  footing  of  an  accu- 
mulation at  compound  interest,  computed  at  the  rate  of 

per  cent,  per  annum,  with  rests  taken  or  made 

half-yearly  on  the  day  of  and  the day 

of  respectively;    And   it   is    hereby  agreed,  and 

declared,  that  all  such  additions  by  means  of  capitalised 
interest  (whether  on  the  original  principal  sum  or  any 
interest  added  thereto),  and  in  the  nature  of  further  ad- 
vances, to  the  principal  monies  intended  to  be  hereby 
secured,  shall  be  chargeable  upon  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  hereby  charged, 
and  shall  to  all  intents  and  purposes  be  within  the  scope 
and  operation  of  the  present  security,  including  all  cove- 
nants, powers,  and  provisions  contained  in  either  of  the 

respective  hereinbefore  recited  indentures  of  the day 

of ,  1842,  and  the day  of ,  1846,  respec- 
tively, whereof  the  operation  is  extended  to  the  monies 
intended  to  be  hereby  secured,  or  which  are  rendered 
appUcable,  by  reference  or  otherwise,  to  such  monies; 
And  further,  that  all  such  additions  by  means  of  capi- 
tahsed  interest,  and  in  the  nature  of  further  advances  to 
the  principal  monies  intended  to  be  hereby  secured,  shall 
at  law  be  payable  by  the  said  A.  B.,  his  heirs,  executors, 
or  administrators,  upon  the  same  being  demanded  by 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns;  and  he  the  said 
A.  B.  doth  hereby  covenant  for  payment  thereof  upon 
demand    accordingly ;    but    nevertheless    it    is    hereby 
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38.  Option  to 
mortgagor  to 
pay  interest 
within  a  cer- 
tain time  of  ita 
accruing  due. 


84.  Powers, 
&c. ,  of  prior 
mortgages  pre- 
served as  to 
monies  thereby 
secured. 


35.  Proviso 
for  cesser  of  pro- 
visions for 
oontinnanoc  of 
loan  and  for- 
bearance of 
interest. 


agreed,  and  declared,  that,  in  the  event  hereinbefore 
specified  for  the  continuance  of  the  loan  of  the  said  ori- 
ginal principal  sum  of  £ ,  anj.  additions  made  thereto 

as  aforesaid  shall  not,  nor  shall  any  part  thereof  or  in- 
terest thereon,  be  called  in  during  the  said  period  of 

years  from  the  date  of  these  presents :  Provided  always, 
that,  notwithstanding  anything  hereinbefore  contained,  it 

shall  be  lawful  for  the  said  A.  B.,  at  any  time  within 

days  after  any  half-yearly  day  appointed  for  the  payment 
or  accruer  of  interest  under  these  presents,  to  pay  the 
interest  accruing  on  such  half-yearly  day,  and  which 
would,  under  the  proviso  hereinbefore  in  that  behalf  con- 
tained, be  capitalised  as  or  on  the  footing  of  a  farther 
advance  made  on  that  day,  and  every  such  payment  of 

interest  within days  after  the  appointed  half-yearly 

day  shall  wholly  prevent  the  capitalisation  of  the  interest 
so  paid,  but  without  interfering  with  the  computation 
and  capitalisation  of  prior  or  subsequent  interest,  so 
far  as  relates  to  all  interest  whereof  payment  shall  not 
be  so  made  within  days  after  the  appointed  half- 
yearly  day  respectively :  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  nothing  herein  con- 
tained shall  in  any  manner  interfere  with  any  powers  of 
sale  or  other  powers  or  remedies  given  by  the  respectire 

hereinbefore  recited  indentures  of  the day  of , 

1842,  and  the  day  of ,  1846,  respectiyely,  for 

securing  or  recovering  the  respective  principal  sums  and 
interest  intended  to  be  thereby  secured  respectively;* 
And  that,  in  the  event  of  the  death  of  the  said  C.  B.  or 
of  the  said  A.  B.  taking  place,  or  of  any  such  breach  or 
default  as  hereinbefore  in  that  behalf  mentioned,  occurring, 
or  of  any  exercise  of  either  of  the  respective  powers  of 
sale  given  by  the  last-mentioned  indentures  respectively 

taking  place  within  the  said  period  of years,  then 

and  upon  the  happening  of  such  one  of  the  same  events 
as  may  happen,  and  if  the  event  so  happening  shall  be  a 
breach  or  default  of  the  description  hereinbefore  referred 
to,  upon  notice  specifjong  such  breach  or  default,  and 
determining  the  operation  of  the  provisions  hereinbefore 
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contained  for  continuance  of  the  said  loan  and  forbearance 
of  interest,  being  given  or  sent  to  the  said  A.  B.,  or  left 
for  him  at  his  actual  or  last  known  place  of  residence  in 
England,  and  if  the  event  so  happening  shall  be  the  death 
either  of  the  said  C.  B.  or  the  said  A.  B.,  or  the  exercise 
of  the  respective  powers  of  sale  hereinbefore  in  that  be- 
half mentioned,  or  either  of  them,  then,  ipso  facto,  and 
without  any  notice  being  given  or  other  step  taken  for 
the  purpose,  the  said  provisions  hereinbefore  contained  for 
continuance  of  the  said  loan  and  forbearance  of  interest 
shall  cease  to  have  any  farther  or  prospective  operation, 
but  without  prejudice  to  the  computation  of  the  principal 
monies  hereby  secured  and  the  interest  for  the  same 
being  made  in  manner  hereinbefore  provided,  for  the 
purpose  of  ascertaining  the  principal  monies  and  interest 
owing  upon  the  present  security  at  the  time  of  the  hap- 
pening of  such  event,  or,  where  such  cesser  is  to  take 
place  upon  notice  as  hereinbefore  provided,  at  such  other 
time  as  may  be  specified  in  such  notice  :  Provided  also, 
that  the  said  A.  B.  may  at  any  time  require  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
or  their  or  his  assigns,  to  receive  payment  of  the  principal 
monies  and  interest  for  the  time  being  owing  upon  tlie 
security  of  these  presents,  upon  giving  them  or  him,  at 
the  house  or  office  of  the  said  ■  Assurance  Society, 

• calendar  months*  notice  of  his  the  said  A.  B.'s  in- 
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tention  to  pay  off  the  same,  notwithstanding  that  the  said 
period  of years  may  not  have  expired,  and  notwith- 
standing that  the  respective  sums  secured  by  the  respective 

hereinbefore  recited  indentures  of  the  day  of 

1842,  and  the day  of ,  1846,  respectively,  may 

not  have  been  paid  off,  and  without  paj-ing  off  such  sums 
or  either  of  them;  And  lastly,  the  said  C.  D.,  E.  F., 
and  G.  H.  do  hereby  declare,  that  they,  and  the  survivors 
and  survivor  of  them,  and  the  executors  or  administra- 
tors of  such  survivor,  their  or  his  assigns,  shall  stand  Society. 
possessed  of  the  principal  monies  and  interest  intended 
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to  be  hereby  secured  in  trust  for  the  said 
Society,     In  witness  &c. 


Assurance 


THE  FIRST  SCHEDULE  above  referred  to- 
[Statement  of  particulars  of  the  trust  fund,] 

THE  SECOND  SCHEDULE  above  referred  to. 
[List  of  policies  charged]  (c). 


PRIOBI>m 

XXXL 

MosTaAoi  or 

RBTKR8I0NART 

nrTERBm  in 

VUVD6  IH 
OOURT. 

1.  Parties. 


XXXL 

MORTGAGE  of  Reversionary  Interest  in  Fundt 
standing  in  the  name  of  the  Accountant-General  of  tfc^ 
Court  of  Chancery,  the  Tenant  for  Life  jotning  in 
order  to  secure  the  Interest  accruing  during  her  Life. 

THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of  kt. 
[mortgagor],  of  the  first  part;  J.  B.,  of  &c.  [tenant /or 
life],  of  the  second  part ;  and  C.  D.,  of  &c.,  E.  F.,  of  &c. 
and   G.   H.,   of   &c.    [mortgagees],   of   the  third  part; 


(c)  The  ad  valorem  stamp  must  be  suffident  to  cover  the  present 
advance  and  what  is  contemplated  as  the  utmost  probable  amoimt  of 
additions  by  accumulation.  Notices  of  the  charge  should  be  gken 
to  the  trustees  of  the  will,  and  to  the  offices  granting  the  Tanons 
policies  charged,  including  the  office  making  the  advance,  as  it  is 
desirable  (though  not  strictly  necessary)  that  there  shonld  be  pra- 
served  at  that  office  a  record  of  the  charge  in  connection  with  the 
pohcies  affected  by  it,  in  the  same  way  as  if  the  charge  were  in 
favour  of  some  other  party.  The  provision  in  section  3  of  the 
Policies  of  Assurance  Act,  1867  (as  to  which  see  supra,  p.  1(H2, 
note  (a)),  making  the  priority  of  claims  dependent  on  the  dates  of 
the  notices,  appears  to  afford  an  additional  reason  for  giving 
notice  to  the  latter  as  well  as  the  former  offices  (see  supra,  p.  1069, 
note  (/)). 


COURT. 

2.  — Recitals : 
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Whereas  the  said  J.  B.  is  entitled  under  the  will,  dated      Prbobdknt 

the day  of ,  and  proved  in  the  Prerogative  Court  J " 

of on  the day  of ,  of  W.  B.,  late  of ,      mortoaob  of 

in  the  county  of ,  deceased,  the  grandfather  of  the      intibbst  in 

said  A.  B.,  to  receive  for  her  own  benefit  during  her  life        ^^^J^ 

(subject  to  the  mortgage  hereinafter  mentioned,  and  to 

some  other  charges  thereon)  the  interest,  dividends,  and 

income  of  the  residuary  estate  of  the  said  W.  B.,  or  of  tenant  for  life, 

the  monies,  stocks,  funds,  or  securities  for  the  time  being 

constituting   or  representing   the   same ;  And   the   said  4.  —and  of 

A.  B.,  as  one  of  the grandchildren  of  the  said  W.  B.  ^^^^s^®"^ » 

Uving  at  his  death  and  subsequently  bom,  is  entitled 
under  his  said  wiU  in  reversion  expectant  on  the  death  of 
the  said  J.  B.,  and  subject  to  the  said  mortgage  herein- 

afiber  mentioned,  to  one  equal part  or  share  of  or  in 

the  said  residuary  estate  of  the  said  W.  B.,  and  the 
monies,  stocks,  funds,  and  securities  for  the  time  being 
constituting  or  representing  the  same :    And  whereas  6.  —  present 

.1  •  X     1        /•      J  J  'x*  x'x   A'         state  of  invest- 

tne  monies,  stocks,  funds,  and  securities  now  constituting  ^j^nt  ^f  ^he  pro- 
or  representing  the  bulk  of  the  said  residuary  estate  of  perty  mort- 
the  said  W.  B.  are  the  following — that  is  to  say,  the  sums 

of  £ QL  per  Cent.  Consolidated   Bank  Annuities, 

£ 3Z.  per  Cent.  Eeduced  Bank  Annuities,  and  £ 

New  3Z.  per  Cent.  Bank  Annuities,  standing  in  the  name 
of  the  Accountant-General  of  the  High  Court  of  Chancery, 

in  trust  in  a  cause  wherein is  plaintiff  and are 

defendants,   and   a  sum  of  £ sterling  received  by 

W.  B.,  the  late  father  of  the  said  A.  B.,  in  the  year , 

as  administrator  of  two  deceased  grand-children  of  the 

said  W.  B.  the  grandfather,  on  account  of  their  shares  in 

the  said  residuary  estate  (a)  :    And  whereas  the   said  ^-  —agreement 

C.  D.,  E.  F.,  and  G.  H.  have  agreed  to  lend  to  the  said 

A.   B.   the  sum  of  £ ,  upon  having  the  repajTnent 

thereof  with  interest  for  the  same  at  the  rate  of per 

cent,  per  annum  secured  in  manner  hereinafter  appear- 
ing, the  said  J.  B.  having  agreed  to  join  in  these  presents 

(a)  It  is  obvious  that  these  shares,  though  by  pa3rment  they  have 
been  separated  from  the  trust  fund,  must  be  treated  as  part  of  it, 
for  the  purpose  of  determining  the  amount  of  an  aliquot  share. 

VOty    II.  i    D 


1124 


MORTGAGES. 


Fkccidmt 
XZXI. 


M0BTOA.GK  OV 

RSYKBSIOlfABT 

IVTK&B8T  m 

ruvDs  ur 
oauRT. 


7.  — Witnes- 
seth. 
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for  the  purpose  and  in  manner  hereinafter  appearing: 
NOW  THIS  INDENTURE  WITNESSETH,  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 

the  sum  of  £ upon  the  execution  of  these  presents  to 

the  said  A.  B.  paid  by  the  said  C.  D.,  E.  F.,  and  G.  H. 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge), He  the  said  A.  B.  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  admi- 
nistrators {for  payment  of  the  mortgage  money,  p.  871, 
supra) :  AND  THIS  INDENTURE  ALSO  WITNES- 
SETH,  that,  in  further  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  the  said  A.  B.  doth 
hereby  assign  unto  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  executors,  administrators,  and  assigns,  All  that 
the  part  or  share  to  which  he  the  said  A.B.,  as  one  of  the 

said grandchildren  of  the  said  W.  B.  the  grandfather, 

is  entitled  under  the  said  will  of  the  said  W.  B.  the  grand- 
father as  hereinbefore  is  mentioned,  or  otherwise,  of  or 
in  the  said  Bank  Annuities  and  sterling  money  now  con- 
stituting or  representing  the  bulk  of  the  residuary  estate 
of  the  said  W.B.  the  grandfather  as  aforesaid,  and  of  or 
in  all  the  residue  of  the  same  residuary  estate,  and  the 
monies,  stocks,  funds,  and  securities  for  the  time  being 
constituting  or  representing  the  same  (fc) ;  And  all  the 
estate,  interest,  claim,  and  demand  whatsoever  of  him  the 
said  A.  B.  in,  to,  and  upon  the  same  premises,  or  in  any- 
wise under  the  said  will  of  the  said  W.  B.  the  grand- 

12.  Habendum:   father   (c):    To   HAVE   AND   TO   HOLD  the    said   part  or 

share,  and  all  other  the  premises  hereinbefore  expressed 
to  be  hereby  assigned  unto  the  said  C.  D.,  E.  F.,  and 

IX  —subject to    O.H.,  their  executors,  administrators,  and  assigns,  Srn- 

prior  mortgage.       ___________^ 

{b)  Care  must  of  course  be  taken  to  give  an  aocmate  description 
of  the  fund  intended  to  be  assigned.  An  instance  of  the  ill  effect! 
of  inaccuracy  in  an  assignment  of  a  fund  may  be  seen  in  the  case 
of  Lucas  V.  Bondy  2  Keen,  136;  ante,  Vol.  i.,  p.  28. 

(c)  In  an  assignment  of  a  merely  equitable  interest,  like  ^ist 
assigned  in  the  text,  a  power  of  attorney  is  useless,  and  ought  not 
to  be  inserted :  see  supra,  p.  609. 


11.  General 
vords. 
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JECT  to  a  mortgage  of  the  same  premises  made  by  an  Frboidsht 

indentiire  dated  the day  of ,  and  expressed  to  XXXI. 

be  made  between  the  said  A.  B.  of  the  first  part,  the  said  hortgaob  of 

J.B.  of  the  second  part,  and of  the  third  part,  for  ihtkust  m 

securing  the  payment  to  the  said of  the  sum  of  £ ^^^^  *" 

OOURT. 


and  interest  for  the  same  as  therein  mentioned,  And  sub-  - 
JECT  also  to  the  proviso  for  redemption  hereinafter  con- 
tained: [Proviso  for  redemption,  see  p.  1043,  supra,  the  u,  Proyiaofor 
premises  to  be  re-assigned  "  subject  to  the  said  mortgage  ^«n»P^ion. 

made  by  the  said  indenture  of  the day  of ,  if  and 

so  far  as  then  subsisting*'] :  And  it  is  hereby  agreed  and  ,^  «_. 
declared,  that  the  said  CD.,  E.  F.,  and  G.  H.,  and  the  mortgaged  pro- 
survivors  and  survivor  of  them,  and  the  executors  or  ad-  ^^^' 
ministrators  of  such  survivor,  and  their  or  his  assigns, 
shall,  by  and  out  of  any  monies,  stocks,  fimds,  or  securities 
which  shall  be  received  by  them  or  him  in  pursuance  of 
the  assignment  hereinbefore  contained,  or  the  proceeds 
thereof,  or  of  any  part  thereof  (they  and  he  being  hereby 
authorised  to  sell  and  dispose  of  the  same,  or  any  part  or 
parts  thereof,  as  or  when  they  or  he  shall  think  fit),  in  the 
first  place,  reimburse  themselves  or  himself,  or  pay  or 
discharge,  all  costs  and  expenses  incurred  in  obtaining 
payment  of  and  receiving  the  same,  or  in  or  about  the 
execution  of  any  of  the  trusts  or  powers  of  these  presents, 
or  otherwise  in  relation  to  the  premises ;  and  in  the  next 
place,  pay  and  satisfy  the  monies  for  the  time  being  owing 
on  the  security  of  these  presents,  or  such  part  thereof  as 
the  premises  received  as  aforesaid  or  the  proceeds  thereof 
shall  be  sufiicient  to  satisfy ;  and  then  pay  or  transfer  the 
surplus  (if  any)  of  the  said  premises,  or  the  proceeds 
thereof,  to  the  said  A.  B.,  his  executors,  administrators, 
or  assigns :  Provided  always,  that  the  receipt  of  the  said 
CD.,  E.F.,  and  G.  H.,  or  the  survivors  or  survivor  of  rec^ts^tobT*" 
them,  or  the  executors  or  administrators  of  such  survivor,  diwharges. 
their  or  his  assigns,  for  the  said  part  or  share  and  premises 
hereinbefore  expressed  to  be  hereby  assigned,  or  for  any 
monies,  stocks,  funds,  or  securities  paid  or  transferred  to 
them  or  him  on  account  thereof,  or  othei'wise  under  or  by 

virtue  of  these  presents,  shall  to  all  intents  and  purposes 
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be  an  effectual  discharge  or  effectual  discharges  for  the 
same  respectively;  and  no  person  paying  or  transferring 
such  monies,  stocks,  funds,  or  securities  shall  be  bound  to 
see  or  inquire  whether  any  default  has  been  made  in  pay- 
ment of  any  principal  money  or  interest  intended  to  be 
hereby  secured  at  the  time  hereby  appointed  for  payment 
thereof,  or  whether  any  money  remains  on  the  security  of 
these  presents  (d) :  Provided  also,  that  the  said  C.  D., 
E.  F.,  andG.  H.,  or  any  of  them,  their  or  any  of  their  execu- 
tors, administrators,  or  assigns,  shall  not  be  answerable  for 
any  loss  which  may  be  occasioned  by  any  sale  or  disposition 
made  by  them  or  him  of  any  monies,  stocks,  fimds,  or 
securities  paid  or  transferred  as  last  aforesaid,  or  for  any 
involuntary  losses  which  may  happen  in  or  about  the  exe- 
cution of  the  trusts  hereinbefore  declared  concerning  the 
same  premises  or  the  proceeds  thereof :  [Covenant  for 
payment  of  interest,  p.  872,  supra — Declaration  that  momy 
belongs  to  mortgagees  on  a  joint  account,  p.  873,  supra] : 
And  n  is  hereby  provided  and  declared,  that  it  shall  be 
lawful  for  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survi- 
vors or  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  their  or  his  assigns,  at  any  time  or 

times  after  the  said day  of next,  without  any 

further  consent  on  the  part  of  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns,  to  sell  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned,  either  by 
public  auction  or  private  contract,  with  power  to  make  any 
stipulations  as  to  title,  or  evidence  or  otherwise,  which 
the  said  CD.,  E.F.,  and  G.  H.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  shall  deem  proper;  And 
also  with  power  to  buy  in  or  rescind  or  vary  any  contract 
for  sale,  and  to  resell,  without  being  responsible  for  any 
loss  occasioned  thereby;  And  with  power  to  make  any 
such  sale  as  aforesaid,  either  subject  to  the  said  indenture 
of  the day  of and  to  the  principal  money  and 


(d)  As  to  the  place  and  operation  of  this  dauae,  see  sapra,  pp. 
502,  591,  683. 
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interest  intended  to  be  thereby  secured,  or  (with  the  eon-       Pbrobdrnt 

currence  of  the  person  or  persons  for  the  time  being  en-  ' 

titled  thereto)  freed  and  discharged  therefrom;  and,  in 
the  latter  case,  either  upon  the  terms  of  such  principal . 
money  and  interest,  or  any  part  thereof  respectively,  being 
discharged  out  of  the  purchase  monies  or  otherwise ;  And 
for  the  purposes  aforesaid,  or  any  of  theid,  to  execute  and 
do  all  such  assurances  and  things  as  they  or  he  shall  think 
fit :  [Power  to  be  exercised  only  in  certain  events^  the  notice 
to  pay  off  the  mortgage  money  being  required  to  be  given 
''to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns,"  or  left  **  at  his  or  their  or  some  or  one  of  their 
usual  or  last  known  place  or  places  of  abode  in  England." 
— Purchaser  not  to  see  that  such  events  have  happened,  or  be 
liahle  for  irregularity  in  the  sale — Receipt  of  the  mortga- 
gees to  be  a  discharge  for  the  purchase  money — Trusts  of 
ike  purchase  money y  the  ultimate  trust  being  for  **  the  said 
A.  B.,  his  executors,  administrators,  or  assigns" — Power 
of  sale  to  be  exercised  by  any  persons  entitled  to  give  a  re- 
ceipt for  the  mortgage  money — Mortgagees  not  to  be  liable 
for  involuntary  losses,  supra,  pp.  874-876] :  And  the  said  l^-  Covenanta  : 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and  asaign ; 
administrators,  covenant  with  the  said  CD.,  E.F.,  and 
G.  H.,  their  executors  and  administrators,  that  he  the 
said  A.  B.  now  hath  power  to  assign  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  imto  the 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors,  adminis- 
trators, and  assigns,  free  from  incumbrances,  except 
as  aforesaid;  And  further,  that  he  the  said  A.  B.,  20. —for farther 
nis  executors  and  admmistrators,  and  every  person 
having  or  claiming  any  estate,  right,  title,  or  interest  in 
or  to  the  said  premises,  or  any  of  them,  or  any  part 
thereof,  wiU  at  all  times  (at  the  cost,  until  foreclosure  or 
sale,  of  the  said  A.  B.,  his  executors  or  administrators, 
and  afterwards  of  the  person  or  persons  requiring  the 
same,)  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  aU  or  any  of 
the  said  premises  unto  the  said  CD.,  E.F.,  and  G.H., 
their  executors,  administrators,  and  assigns,  and  enabling 
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them  to  receive  and  quietly  enjoy  the  same,  as  by  the 
said  C.  D.y  £.  F.,  and  G.  H.,  their  executors,  administra- 
tors, or  assigns,  shall  be  reasonably  required:  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that, 
in  further  pursuance  of  the  said  agreement,  and  for  the 
consideration  aforesaid.  She  the  said  J.  B.  doth  hereby, 
for  herself,  her  Heirs,  executors,  and  administrators,  cove- 
nant with  the  said  C.  D.,  E.  F.,  and  O.  H.,  their  executors 
and  administrators,  that  the  said  A.  B.,  his  heirs,  execu- 
tors, and  administrators,  or  the  said  J.  B.,  shall  and  will, 
at  all  times   during  the   life  of  the   said  J.  B.,  if  the 

aforesaid  sum  of  £ or  any  part  thereof  shall  so 

long  remain  on  the  security  of  these  presents,  on  the 
days  hereinbefore  appointed  duly  and  punctually  pay 
the  interest  hereinbefore  covenanted  to  be  paid  on  the 

said  sum  of  £ ,  or  on  so  much  thereof  as  shall  for  the 

time  being  remain  unpaid,  and  that  all  interest  to  accrue 
due  or  become  payable  upon  or  in  respect  of  the  said  sum 

of  £ or  any  part  thereof  during  the  life  of  the  said 

J.  B.,  shall  be  a  charge  upon  and  payable  out  of  the  said 
interest,  dividends,  and  income  of  the  said  residuary 
estate  of  the  said  A.  B.,  the  grandfather,  and  of  the 
monies,  stocks,  funds,  and  securities  for  the  time  being 
constituting  or  representing  the  same :  And  the  said 
J.  B.  doth  hereby  charge  the  said  interest,  dividends, 
and  income,  with  the  payment  of  the  same  interest  ac- 
cordingly :  Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  A.  B.  and  J.  B.,  that, 
as  between  the  said  A.  B.,  his  heirs,  executors,  and  ad- 
ministrators, and  the  said  J.  B.,  her  heirs,  executors,  and 
administrators,  and  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned,  and  the  said  interest, 
dividends,  and  income  hereinbefore  expressed  to  be 
hereby  charged,  the  said  A.  B.,  his  heirs,  executors,  and 
administrators,  and  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned,  shall  be  primarily  liable 

to  the  pajTnent  of  all  interest  on  the  said  sum  of  £ 

and  every  part  thereof:  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that  the  proviso  hereinbefore  con- 
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tained  with  respect  to  the  primary  liability  to  the  payment      Prkcedbnt 
of  the  interest  daring  the  life  of  the  said  J.  B.  on  the  said         ^^^" 

sum  of  £ ,  and  every  part  thereof,  shall  not  aflFect  the     mortoaok  of 

said  C.  D.,  E.  F.,  and  G.  H.,  their. executors,  administra-      ihtireot  ih 
tors,  or  assigns,  or  any  of  them,  or  in  anywise  preclude        ^^^^  ^" 

tiiem  or  any  of  them  from  resorting  to  the  said  J.  B.,  and -^ 

to  the  said  interest,  dividends,  and  income  hereinbefore  pJo^iiL.  °^ 
expressed  to  be  hereby  charged  by  her  or  any  of  them, 
before  or  at  the  same  time  with  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns,  and  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  assigned,  or  in 
any  other  order  and  manner  they  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  think  fit  (e).     In  wptness  &c.  (/). 


(e)  As  to  these  clauses,  see  supra,  p.  956,  note  {d)» 

(/)  Before  any  money  is  advanced  upon  the  security  of  an  in-  Ab  to  giving 
terest  in  funds  vested  in  trustees,  inquiry  must  be  made  of  the  '*°*'*?^  °'  "^' 
trustees  as  to  the  existence  of  any  prior  charge ;  and  notice  must  trustees  of  fnnd. 
be  given  to  them  of  the  security  immediately  upon  its  completion : 
see  supra,  pp.  534  et  seq.,  779  et  seq. 

A  mortgagee  of  an  interest  in  stock,  who  is  apprehensive  that  it  Distringas  upon 
may  be  dealt  -with  to  his  prejudice,  can  obtain,  upon  an  affidavit  '^^'^* 
that  he  is  interested  in  the  stock,  a  writ  of  distringas  issuing  out 
of  Chancery,  against  the  Bank,  restraining  the  transfer  of  the  stock, 
or  the  payment  of  the  dividends  thereon,  the  effect  of  which  will 
be,  that  immediate  notice  will  be  given  him  by  the  Bank  of  any 
application  for  the  transfer  of  the  fund,  or  payment  of  the  dii 
and  that  the  transfer  or  payment  will  be  stayed  for  eight  days  after 
such  application ;  see  Daniel's  Chancery  Practice,  4th  ed.,  1528  et 
seq.  A  distringas  may  also  be  obtained  as  to  stock  or  shares  in 
any  other  public  company,  ibid.  The  precaution  of  protecting  a 
partiaL  interest  in  stock  by  this  means  is  frequently  adopted,  and 
should  never  be  omitted  where  there  is  any  risk  of  malversation. 
In  a  case  in  which,  in  consequence  of  the  death  of  the  trustee 
without  legal  representatives,  notice  could  not  be  given,  a  sub- 
sequent incumbrancer  obtaining  a  distringas  was  held  entitled  to 
preference  over  a  prior  incumbrancer  who  had  not  taken  that 
step ;  EUy  v.  BridgeSy  2  Yo.  &  Col.  C.  0.  486.  It  would  not 
however  be   safe  to   rely  on    a  distringas  as  superseding  the 
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Frbobdbht        necessiiy  of  giying  notice  in  any  case  in  which  notice  is  possible. 

XXXI.  In  Wxlkins  v.  Sihley,  4  Giff.  442,  the  assignee  of  a  reversionaiy 

share  to  which  the  trustee  was  beneficially  entitled,  having  placed 

RKVBR8I0NART     ^  distzingos  on  the  share,  was  held  not  to  have  thereby  displaced  the 

iHTKKBST  IH       equity  of  the  other  parties  interested  to  have  the  residue  of  the 

fund,  which  was  subsequently  misapplied  by  the  trustee,  made 

good  out  of  the  share  assigned  (see  supra,  p.  783).     This  case 

suggests  that  where  the  assignor  of  a  share  is  trustee  of  the  fond, 
the  distringas  should  be  placed  on  the  whole  fund. 
Stop-order  If  the  property  assigned  be  a  fund  in  the  Court  of  Chancery,  a 

upon  fund  in         stop-order — ^that  is,  an  order  that  the  fund  shall  not  be  transferred 

__^  _  .  _M.  • 

^^   '  without  notice  to  the  assignee — ^may  be  obtained  ujMn  application 

at  chambers  or  in  court,  according  to  the  circumstances.  As  to 
the  practice  connected  with  applications  for  stop-orders,  see  Daniel^s 
Chancery  Practice,  1531  et  seq. ;  Smith's  Chancery  Practice,  7th 
edit.,  835,  836;  Seton's  Decrees,  3rd  edit.,  952  et  seq.  So  a  stop- 
order  may  be  obtained  upon  a  fund  in  court  in  the  matter  of  a 
lunacy.  By  obtaining  a  stop-order,  and  procuring  it  to  be  entered 
at  the  Accountant-General's  office,  an  incrmibrancer  upon  a  fiind 
in  court  completes  his  security  as  against  third  persons,  and  ac- 
quires priority  over  incumbrancers  who  have  neglected  this  pre- 
caution (see  supra,  pp.  535,  536,  and  the  cases  there  cited) ;  and  he 
takes  the  interest  assigned  out  of  the  order  and  disposition  of  the 
assignor,  so  as  to  prevent  its  passing  by  his  bankruptcy :  see  Bart- 
UU  V.  BaHUtt,  1  De  G.  &  Jo.  127.  In  fact,  a  stop-order,  duly 
noted  in  the  proper  book  at  the  office  of  the  Accountant-General, 
is,  with  respect  to  a  fiind  in  court,  precisely  analogous  to  notice 
given  to  trustees  of  an  incumbrance  upon  trust  property  vested  in 
them.  Hence,  an  incumbrancer  upon  a  fond  in  court  should  make 
inquiry  at  the  Accountant-General's  office  whether  there  is  any 
existing  stop-order  or  notice  of  any  prior  incumbranoe ;  and,  upon 
the  completion  of  the  security,  a  stop-order  should  be  obtained, 
and  left  at  the  Accountant-General's  office,  and  entered.  The 
question  whether  a  stop-order  is  necessary  to  perfect  the  secmity, 
must  be  determined  according  to  the  state  of  things  as  they  exist 
at  the  date  of  the  incumbrance,  so  that  an  incumbrancer  giving 
the  usual  notice  to  the  trustee  will  not  lose  his  priority  by  the  fimd 
being  afterwards  paid  into  court,  and  becoming  the  subject  of  an 
incumbrance  perfected  by  a  stop-order  {Liveseyy.  Harding,  23BefiV. 
141 ;  and  see  Day  v.  Day,  1  De  G.  &  J.  144, 151) ;  and  where  there 
is  no  iund  in  court,  and  no  order  for  bringing  a  fund  into  court, 
it  seems  that  a  stop-order  will  not  be  granted :  WeUealey  v.  Mom- 
ifigton,  11  W.  B.  17;  such  a  prospective  order  appears  however 
to  have  been  made  in  a  case  of  Re  Duke  of  Cleveland' $  Harte  EstateSy 
17  Jan.  1862,  Morgan's  Ch.  Acts,  4th  edit.,  508.  Even  after  a 
fund  has  been  paid  into  court  (where  at  least  the  payment  is  a 
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Yolnntary  one  under  the  Trustee  Belief  Act),  it  seems  that  the  rRtrppKNT 

trustees  by  whom  it  h£is  been  transferred  continue  trustees  until  XXXI. 
the  court  has  made  an  order  concerning  the  fiind  :    ^arburton  v. 

Hill,  Kay,  470,  477,  478 ;  and  it  may  perhaps  be  inferred  that  an  rrvbrsiowart 

incumbrancer  who,  after  the  fund  has  been  paid  in,  but  before  intrkvtt  iv 

any  order  has  been  made,  gives  notice  to  the  trustees,  will  by  so  »umm  in 

doing  secure  priority  over  a  subsequent  incumbrancer,  though  the  '. 


latter  should  obtain  a  stop-order ;  see,  however.  Elder  v.  Maclean^ 
3  Jut.  N.  S.  283.  As  to  the  principles  on  which  notice  to  an 
executor  of  the  assignment  of  a  share  in  the  residuary  estate  is 
held  sufficient,  though  the  estate  may  be  wholly  or  partly  in  court, 
see  Thompson  v.  TamkinSy  2  Dr.  &  Sm.  8, 19—20. 

The  Accountant- General  is  not  the  trustee  of  funds  in  court,   ggfect  of  notioe 
bat  is  the  agent  of  the  court  and  nothing  more ;  and  hence  notice  t)  Acoountaot- 
to  him  of  an  assignment  is  not  equivalent  to  notice  to  a  trustee,   ^®^^i^l- 
or  to  a  stop-order,  though  of  course  an  intended  mortgagee,  who 
should  be  informed  (no  matter  how)  of  the  existence  of  a  prior 
incumbrance,  could  not  afterwards  acquire  a  title  otherwise  than 
subject  to  such  incumbrance.     It  seems  that,   according  to  the 
practice  of  that  office,  an  entry  is  made  of  a  judge's  charging  order 
upon  funds  in  court,  when  left  for  that  purpose ;  but  that  such 
an  order  is  not  treated  as  a  restraint  upon  transfer,  and  that  no 
memorandum  or  entry  would  be  made  of  any  other  notice  of  assign- 
ment: see  statement  of  Accountant-General,  Kay,  476;  and  see 
Daniers  Chancery  Practice,  p.  1531. 

A  solicitor's  lien  for  his  costs  is  a  primary  chai^  on  a  fxmd  Solicitor's  lien 
recovered  for  his  client  in  a  suit,  and  takes  precedence  of  an  assign-  f<>'  cotts. 
znent  of  the  fund  by  the  client,  although  a  stop-order  be  obtained 
by  the  assignee  :  Haymes  v.  Cooper y  33  Beav.  431.  But  the  mere 
fact  that  there  is  a  fund  in  court,  and  that  there  is  a  probability, 
however  strong,  that  the  costs  will  ultimately  be  paid  out  of  the 
fund,  does  not  give  the  solicitor  such  a  lien  upon  it  as  to  render  a 
stop-order  necessary  to  perfect  an  assignment  by  him  of  his  costs: 
Lord  V.  Colmfij  2  Dr.  &  Sm.  82 ;  a  fortiori,  if  there  is  no  fund  in 
court  at  the  time  of  the  assignment  available  for  payment  of  the 
costs:  Bay  v.  Day,  1  Dr  G.  &  J.  144,  151,  on  appeal  from  23  Beav. 
391.  In  such  a  case  the  assignment  will  be  complete  if  notice  be 
given  to  the  party  by  whom  the  costs  will  be  payable,  and  to  the 
plaintiff  in  the  cause  (ibid.). 

A  stop-order,  though  in  terms  extending  to  the  whole  fond,  will  Extent  of  opera- 
only  operate  as  a  protection  to  the  particular  assignment  on  which  tion  of  stop- 
it  is  founded,  and  not  to  a  subsequent  assignment  by  another  person  ^^^^^' 
of  a  further  share  in  the  fund  to  the  same  assignee :  Macleod  v. 
.Btwhanan,  33  Beav.  235,  on  app.  10  Jur.  N.  S.  223,  33  L.  J.  Oh. 
306 ;  and  it  appears  that  a  fresh  stop-order  is  equally  necessary  in 
the  case  of  a  further  advance  on  the  security  of  the  original  share, 
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Fuon>m       (see  33  Beay.  237).    Where  after  a  stop-order  had  been  obtained, 
XXXL  the  share  of  the  mortgagor  was  carried  oyer  to  the  separate  aooonnt 

MORToiai  or     ^^  ^"°^  *  *  *^^  ^  incumbranoers,"  it  was  held  that  a  new  stop-^rder 
RBYiBsioNART     was  iLot  iiecessary :  Lister  v.  Tidd,  L.  B.  4  £q.  462.    Upon  the 
i^KiLxsT  IX      transfer  of  the  mortgage  a  fresh  stop-order  should  be  obtained, 
substituting  the  transferee  as  the  person  to  whom  notice  is  to  be 
-  given :  see  Daniel's  Chancery  Practice,  p.  1534. 
Inqoiries  to  be  From  the  preceding  observations  it  will  be  inferred,  that,  in 

made  when  fund  jx^iay  cases  at  least,  it  will  not'  be  prudent  for  an  intended  incum- 
brancer upon  a  fund  in  court  to  confine  himself  to  inquiry  at  the 
Acoountant-General*s  office,  but  that  he  ought  also,  when  prac- 
ticable,  to  make  inquiries  of  the  trustees  by  whom  the  fund  haa 
been  paid  into  court.  When  the  money  has  been  paid  in  under 
the  Trustee  Belief  Acts  (10  &  11  Vict.  c.  96,  12  &  13  Vict  c.  74), 
the  payment  is  made  upon  an  affidavit  stating  (among  other  mat- 
ters) the  names  of  the  parties  interested  in  or  entitled  to  the  fund; 
and  it  will  be  prudent  to  obtain  an  office  copy  of  this  affidavit, 
which  may  in  general  be  relied  upon  as  disclosing  such  incum- 
brances  as  the  trustees  have  had  notice  of. 
Costs  of  obtain-  The  mortgagee  of  a  fund  in  court  will  be  entitled  to  the  ooets  of 
ing  stop-order.       obtaining  a  stop-order  if  the  mortgage  deed  empowers  him  to  apply 

to  the  court  for  this  purpose ;  but  he  will  not  be  entitled  as  of 
course  to  these  costs :  Waddilove  v.  Taylor,  6  Hare,  307 ;  and  see 
Orimshy  v.  Webster,  8  W.  B.  725.  In  practice,  questions  of  thia 
kind  are  usuaUy  precluded  by  the  expense  of  obtaining  a  stop-order 
being  retained  out  of  the  loan. 

The  following  is  a  form  of  power  for  the  mortgagee  to  apply  for  a 
stop  order,  and  to  use  the  name  of  the  mor^agor  as  a  party  oan- 
cuiiing  in,  or  consenting  to  the  application : — 

Form  of  power  "  And  lastly,  the  said  A.  B.  doth  hereby  empower  the 

toapply  for  stop   gj^jj  Q   Y).,  his  executors   or  administrators,  at  the  cost 

of  the  said  A.  B.,  his  executors  or  administrators,  to 
apply  for  and  obtain  an  order  in  the  said  cause,  prohibit- 
ing the  transfer  of  the  said  share  and  premises  hereiD- 
before  expressed  to  be  hereby  assigned  without  notice  to 
the  said  CD.,  his  executors  or  administrators,  and 
upon  such  application  to  use  the  name  of  the  said  A.  B. 
as  a  party  concurring  therein,  or  consenting  thereto,  and 
to  instruct  solicitors  and  counsel  accordingly  on  behalf  of 
the  said  A.  B." 
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XXXII. 
BILL  o/Sale  by  way  cj/"  Mortgage  0/ Furniture  (a).         Prscidbivt 

XXXII. 


THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c.    bill  of  sale. 
[mortgagor],  of  the  one  part;  and  C.  D.,  of  &c.  [mort-  1.  Parties. 
gagee],  of  the  other  part,  WITNESSETH,  that,  in  con-  2.  Witneawth. 

sideration  of  the  sum  of  £ upon  the  execution  of  3.  ConBidem- 

these  presents  to  the  said  A.  B.  paid  by  the  said  CD. 
(the  receipt  whereof  is  hereby  acknowledged),  He   the 


(a)  As  to  mortgages  of  personal  chattels,  see  supra,  pp.  693  et  Points  con- 
seq.,  and  the  addenda.    The  poiats  of  chief  practical  importance  to  ^f^^^  ^»*^  ^^U« 
be  attended  to  in  connection  with  a  bill  of  sale  of  chattels  are  ; — 

1.  That  it  is  not  such  an  assignment  of  all  or  the  bulk  of  the 
debtor's  property  as  to  be  an  act  of  bankruptcy  under  the  67th 
section  of  the  Bankrupt  Law  Consohdation  Act,  1849,  or  the  corre- 
sponding enactment  as  to  non-traders  in  the  70th  section  of  the 
Act  of  1861  (see  supra,  p.  710  et  seq.) ;  or  otherwise  of  such  a  cha- 
racter as  to  be  calculated  to  defeat  or  delay  creditors  within  the 
meaning  of  those  enactments,  or  13  Eliz.  c.  5  (supra,  p.  696  et  seq.). 

2.  If  it  be  wholly  or  in  part  for  an  antecedent  debt,  that  although 
not  void  as  an  act  of  bankruptcy  or  otherwise  under  any  of  the  enact- 
ments last  referred  to,  it  does  not  amount  to  a  fraudulent  preference 
within  the  Bankrupt  Laws  (as  to  which  see  Griffith  and  Holmes, 
Bankruptcy,  vol.  i.  p.  428  et  seq.).  3.  That  if  the  possession  be 
retained  by  the  mortgagor,  the  deed  is  registered  under  the  Acts  of 
1854  and  1866  (see  supra,  pp.  700  et  seq.).  Begistration  howeyer 
will  not  exclude  the  appHcation  of  the  doctrine  of  reputed  owner- 
ship, on  the  bankruptcy  of  the  mortgagor  (see  pp.  707  et  seq.), 
and  it  may  be  thought  that  a  creditor's  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  might  in  this  respect, 
haying  regard  to  section  197,  have  the  operation  of  a  bank- 
ruptcy. The  notion  that  a  redemise  to  the  mortgagor  for  a  term 
determinable  renders  him  real  owner,  so  as  to  exclude  the  operation 
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PRKCKDBNT 
XXXII. 


BILL   OF  SALK. 


4.  Covenant  for 
payment  of 
mortgage 
money. 

6.  Witnesaeib. 

6.   Assignment 
of  farniture,  &c. 


7.   nabeiidam. 


8.  Power  to 
take  pos- 
session after 
default, 


Statutory  pro- 
tection to  deal- 
ings after  act  of 
bankraptcy  or 
writ  of  execu- 
tion. 


said  A.  B.  doth  hereby  &c. :  [^Covenant  for  payment  of 
mortgage  money,  p.  857,  supra] :  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH,  that,  for  the  considera- 
tion  aforesaid,  the  said  A.  B.  doth  hereby  assign  unto 
the  said  CD.,  his  executors,  administrators,  and  assigns, 
All  and  singular  the  furniture,  works  of  art,  plate, 
plated  articles;  linen,  glass,  china,  books,  and  household 
effects  and  articles  of  use  and  ornament,  which  now  are 
or  hereafter  shall  be  in  or  about  the  messuage  and  pre- 
mises known  as  the  Hotel,  in  Street,  in  the 

town  of  ,  in  the  county  of  (6) :  And  all  the 

estate  &c. :  To  have  and  to  hold  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  hereby  assigned 
unto  the  said  CD.,  his  executors,  administrators,  and 
assigns,  subject  to  the  proviso  for  redemption  hereinafter 
contained :  [Proviso  for  redemption,  as  at  p.  1043,  supra] : 
And  rr  is  hereby  agreed  and  declared,  that,  if  default  (c) 

of  the  reputed  ownership  clause,  being  now  determined  to  be 
unfounded  (see  p.  712  et  seq.  note),  there  can  be  no  advantage  in 
framing  the  mortgage  in  this  form.  As  to  mortgages  of  fixtures, 
see  supra,  pp.  722  et  seq.,  and  see  the  conclusions  stated  at  p.  737, 
and  p.  913  (note). 

Beference  may  here  be  made  to  the  provision  in  the  ld3rd  section 
of  the  Bankrupt  Act  of  1849,  protecting  bonll  fide  dealings  with  a 
bankrupt  before  adjadication,  notwithstanding  any  prior  act  of 
bankruptcy  of  which  the  other  party  has  no  noticQ ;  and  t<o  19  &  20 
Vict.  c.  97  (the  Mercantile  Law  Amendment  Act),  s.  1,  by  which  a 
like  protection  is  afforded  to  a  title  acquired  bon&  fide  to  goods, 
although  a  writ  of  execution  may  previously  have  issued  against 
the  owner  and  be  in  the  hands  of  the  sheriff. 

(6)  It  is  not  requisite  to  have  a  schedule  of  the  funiitnie,  &&, 
forming  part  of  or  referred  to  in  the  deed ;  but  when  there  is  no 
such  schedule,  an  inventory  of  the  articles  mortgaged  should  be 
signed  by  both  parties  contemporaneously  with  the  esecation  of 
the  deed,  and  should  remain  in  the  custody  of  the  mortgagee.  If 
the  deed  refer  to  the  inventory,  the  latter  will  be  chargeable  with 
a  duty  not  exceeding  10«.,  besides  progressive  duty :  see  the  sche- 
dule to  13  &  14  Vict.  c.  97,  title  **  Schedule." 

As  to  mortgages  of  after-acquired  chattels,  see  supra,  pp.  718— 

721. 

(c)  As  to  what  is  **  default,"  see  Albert  v.  Orosvenor  Inoahnai 
Company,  L.  B.  3  Q.  B.  123. 


MORTGAGES.  1135 

shall  be  made  in  payment  of  the  said  smn  of  £ ,  or      Prec«di4ht 

the  interest  for  the  same,  on  the  said day  of 

next,  it  shall  be  lawful  for  the  said  C.  D.,  his  executors,     bill  of  balb. 

administrators,  or  assigns,  at  any  time  thereafter,  while 

any  money  shall  remain  owing  upon  the  security  of  these 

presents,  to  take  possession  of  all  and  singular  the  said 

premises  hereinbefore  expressed  to  be  hereby  assigned 

for  the  purposes  of  this  security ;  and  for  that  purpose, 

or  for  any  purpose   connected  therewith,  to   have   full 

liberty  of  ingress,  egress,  and  regress  to  and  from  the 

said Hotel,  and  every  part  thereof,  at  all  reasonable 

times;  But  that,  until  possession  shall  so  be  taken,  the  ^  —  the mort- 
said  premises  hereinbefore  expressed  to  be  hereby  as-  posstUnnrin The 
signed,  and  every  part  thereof,  shall  remain  in  the  pos-  nieuutime. 
session  of  the  said  A.  B.,  his  executors,  administrators, 
and  assigns:  And  the  said  A.  B.  doth  hereby,  for  him-  lo.  Covenante 
self,  his  heirs,  executors,  and  administrators,  covenant    ^  "*^'' s^g"*" » 
with  the   said  C.  D.,  his  executors  and  administrators 
Sec. :    [For  payment  of  interest,  p.   861,   supra]  ;  And  li.  —for  pay- 
further,  that  the  said  A.  B.,  his  executors,  adminis-  ^^^^^  mteiesi; 
trators,  and  assigns,  will  not,  during  the  continuance  of  move  the  i  ru-     ' 
this  security,  without  the  consent  of  the  said  C.  D.,  his  P^'^yJ 
executors,    administrators,   or    assigns,    first    obtained, 
remove  the  said  premises  hereinbefore  expressed  to  be 

hereby  assigned,  or  any  of  them,  from  the  said Hotel, 

except  when  any  of  them  shall  be  removed  for  necessary 

repairs  or  be  worn  out.  And  will  replace  such  of  them  as  is.  -to  keep 

shall  be  worn  out  by  other  articles  of  value  at  least  equal  V  *^®  ^^l'*^  °^ 

*'  ^  ^  the  security ; 

to  the  present  value  of  the  articles  worn  out,  but  not 

necessarily  of  the  same  kind,  so  as  at  all  times  to  keep 

up  the  total  value  of  the  furniture  and  other  articles  for 

the  time  being  comprised  in  this  security;  And  that  it  14.  — thatmort- 

shall  be  lawful  for  the  said  C.  D.,  his  executors,  adminis-  **^*^  ^^^  ^^^^^* 

trators,  and  assigns,  at  all  reasonable  times  during  the 

continuance  of  the  present  security,  to  enter  into  and 

upon  the  said  Hotel  and  premises,  or  any  part  thereof,  to 

view  the  state  of  the  furniture  and  other  articles  for  the 

time   being   subject  to  the   present   security,  and  take 

inventories  thereof,  and  of  any  want  of  repair  or  dilapi- 
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dation,  or  other  matter  whereby  the  present  security  is 
impaired  in  point  of  value,  to  give  to  the  said  A.  B.,  his 
executors,  administrators,  or  assigns,  or  leave  for  him  or 
them  at  the  said  Hotel  a  notice  in  writing ;  and  npon 
such  notice  being  so  given  or  left,  the  want  of  repair, 
dilapidation,  or  other  matter  complained  of  shall  be  forth- 
with amended  or  set  right  by  the  said  A.  B.,  his  exe- 
cutors, administrators,  or  assigns ;  And  further,  that 
the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
will,  during  the  continuance  of  the  present  security-,  keep 
all  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  insured  against  loss  or  damage  by  fire  in  the 

sum  of  £ at  the  least :  \IUmainder  of  covenants  for 

fire  insurance,  and  proviso,  that,  in  case  of  default,  mort- 
gagee may  insure,  and  that  money  so  expended  shall  be 
repaid  by  mortgagor,  and  be  a  charge  on  the  premises,  in 
ordinary  form ;  see  p.  965,  supra] :  And  it  is  herebt 
provided  and  declared,  that  it  shall  be  lawful  for  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  at  any 
time  or  times  after  the  said day  of next,  with- 
out any  further  consent  on  the  part  of  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  to  sell  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned, 
or  any  of  them,  either  together  or  separately,  and  either 
by  public  auction  or  private  contract  &c. :  [Power  ofsde, 
with  usual  trusts  and  provisions,  as  at  p.  1047,  sapra ; 
the  notice  on  which  the  potcer  of  sale  is  to  be  exercisable  to 
be  given  to  the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  or  left  for  him  or  them  at  the  said  Hottl;  the 
poicer  to  give  receipts  for  the  purchase  monies  being  given 
to  the  said  C,  D.,  his  executors,  administrators,  or  assigns, 
or  his  or  their  agent  or  auctioneer — Covenants  for  right  to 
assign,  and  for  further  assurance,  "  for  the  fiirther  or 
more  perfectly  assuring  all  or  any  of  the  said  premises 
unto  the  said  CD.,  his  executors,  administrators,  and 
assigns,  and  enabling  him  and  them  to  obtain  possession 
of  and  quietly  enjoy  the  same  as  by  him  or  them  shall  be 
reasonably  required  "  ;  see  supra,  pp.  1048,  1049].     Ix 

WITNESS  &C. 
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MORTGAGE  of  Copyright,  aiid  of  the  unsold  Copies 
of  Books  to  secure  the  Payment  of  Bills  of 
Exchange  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c., 
and  C.  D.  of  &c.,  booksellers  and  publishers  and  co- 
partners [mortgagors],  of  the  one  part;  and  E.  F. of  &c., 
and  G.  H.  of  &g.,  papermakers  and  copartners  [m/yrt- 
gagees],  of  the  other  part :  Whereas,  by  an  indenture 

dated  the day  of ,  and  expressed  to  be  made 

between  the  said  A.  B.  and  C.  D.  of  the  one  part,  and 


Frvcsdkkt 
XXXIII. 


MORTQAGB  OF 

OOPTRIOBT  TO 

8K0URB   PAT- 

MKNT  OF  BILLS 

OF  BXCHARQB. 

I.  Parties. 


2.  BeeiUlof 
two  prior  mort- 
gages between 


(a)  In  maldng  a  mortgage,  as  part  of  an  arrangement  in  which 
bflls  of  exchange  are  giTen  by  the  mortgagor  to  the  mortgagee, 
the  nature  of  the  arrangement  should  be  very  distinctly  under- 
stood. If ,  as  in  the  present  case,  the  bills  are  simply  drawn  by 
the  mortgagee  upon  the  mortgagor,  and  the  mortgage  is  made  to 
secure  payment  of  these  bills  when  due,  no  question  is  likely  to 
arise.  But  if  third  persons  are  the  drawers,  acceptors,  or  indorsers 
of  the  bills,  the  essential  distinction  between  the  deposit  with  and 
the  discount  of  the  bills  by  the  mortgagees  must  be  borne  in  mind. 
If  InllB  be  merely  deposited  as  a  security  for  a  debt,  and  the  de- 
positor become  banlcrupt,  the  bills  must  be  sold,  and  the  creditor 
can  only  prove  for  the  residue  not  paid  out  of  the  proceeds  of  the 
sale ;  hut  if  the  creditor  discount  the  bills,  they  become  his  pro- 
perty, and,  on  the  bankruptcy  of  the  mortgagor,  he  may  prove  for 
the  whole  amount  of  his  debt,  and  at  the  same  time  recover  on  the 
bills  against  third  parties:  Ex  parte  Twogood,  19  Yes.  229.  This 
shows,  that,  if  the  question  is  as  to  an  advance  of  money  on  the 
secority,  partly  of  bills  of  exchange,  and  partly  of  a  mortgage,  the 
lender  should  not  take  the  bills  in  deposit  with  a  mortgage  to  secure 
their  payment,  but  should  discount  the  bills,  and  take  the  mortgage 
to  secure  the   sum  paid  by  way  of  discount,  with  interest,  by 


s 

M')rtgBge  for 
money  secared 
by  bills  of 
exchange. 

Qnestion 
whether  bills 
are  disooanted 
or  deposited. 
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3.  —of  one  of 
the  works  pre- 
viously mort- 
gaged having 
been  completed 


the  said  E.  F.  and  G.  H.  of  the  other  part,  after  reciting 
(among  other  things)  that  the  said  A.  B.  and  C.  D.  had 
for  some  time  past  carried  on,  and  then  carried  on,  the 

business  of  booksellers  and  publishers,  at aforesaid, 

in  copartnership  ;  and  that  the  said  A.  B.  and  C.  D.,  as 
such  copartners,  were  the   proprietors   and   entitled  to 

the   copyright  of   a  book  intitled  ;  and   that  the 

said  A.  B.  and  C.  D.,  as  such  copartners,  were  the  pro- 
prietors and  then  entitled  to  the  copyright  of  the 

first  numbers  or  parts  then  already  published  of  a  book 
intitled  "  A  Dictionary  &c.,"  edited  by  W.  X.,  and  under 
the  arrangements  entered  into  by  the  said  A.  B.  and 
C.  D.  with  the  said  W.  X.,  and  by  the  said  W.  X.  with 
the  several  contributors  to  the  said  dictionary,  were  or 
would  become  the  proprietors  and  entitled  to  the 
copyright  of  aU  the  remaining  numbers  thereafter  to  be 
published  of  the  said  dictionary,  as  and  when  the  several 
articles  to  be  furnished  to  the  said  dictionary  by  the 
several  contributors  aforesaid  should  be  respectively 
delivered  and  paid  for ;  and  that  the  said  A.  B.  and  C.  D. 
were  possessed  of  and  entitled  to  the  copies  remaining 

xmsold  of  the   said    first  numbers  or  parts  of  the 

said  dictionary,  amounting  in  the  whole  to or  there- 
abouts, the  greater  part  whereof  were  then  in  the  hands 
of  X.  Y.  of  &c.,  the  printer  thereof,  it  is  witnessed  &c. : 
[Covenant  to  pay  money  then  due,  and  money  afterwards 
to  become  due  for  paper  to  be  supplied — Mortgage  of  the 
copyrights,  and  copies  referred  to  to  secure  the  same] :  And 
WHEREAS  &c. :  [Recital  of  a  second  mortgage  of  the  same 
copyrights  and  copies,  and  of  other  books,  to  the  same 
mortgagees] :  And  whereas,  since  the  date  and  execu- 
tion of  the  lastly  hereinbefore  recited  indenture,  the 
remaining  numbers  or  parts  have  been  published  of  the 


instalments  corresponding  as  to  amount  and  time  of  payment  with 
the  bills.  As  to  evidence  of  the  intention,  whether  it  be  deposit  or 
discount,  see  £x  parte  Twogood,  ubi  supi-a.  Indorsement  of  the 
bills  is  primd,  facie  evidence  of  an  absolute  transfer  of  the  biUs :  Id. 
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said  dictionary,  and  the  work  has  been  completed,  and      Prkobdeht 

the  said  A.   B.   and   C.   D.   are   now   (subject  to   the  " " 

mortgages    thereof   made    by   the    hereinbefore    recited     mortqagb  of 

COPYRIGHT   TO 

indentures)   the  proprietors   and   entitled   to   the  cop}^-      bkcurb  pat- 
right  of  the   same  work  and  to  the  copies   amounting 

to  or  thereabouts,  now  remaining  imsold  of  such 

work :  And  whereas,  since  the  date  and  execution  of  the  4.  —of  the  pub- 
lastly  hereinbefore  recited  indenture,  a  supplement  has  8^**]^^°^?  to 

been  published  to in  the  said  schedule  thereto  and  another  of  tbe 

in  the  first  schedule  to  these  presents  mentioned,  and  the  ^'^^  *' 
said  A,  B.  and  CD.  are  now  the  proprietors  of  and  enti- 
tled to  one-half  of  the  copyright  thereof:  And  whereas  6.  —of  the 
the  said  A.  B.  and  C.  D.  are  (subject  as  hereinbefore  is  "^^^JJe" 
mentioned)  the  proprietors  of  and  entitled  to  the  entirety  works  to  be 

of copies  or  thereabouts  of aforesaid,  and  to  the  *^^  ' 

entirety  of copies  or  thereabouts  of  the  said  supple- 
ment thereto,  and  to  the  entirety  of copies  or  there- 
abouts of  — : —  in  the  said  schedule  to  the  said  lastly 
hereinbefore  recited  indenture  and  the  said  first  schedule 

to  these  presents  mentioned,  and  to  the  entirety  of 

copies  or  thereabouts  of in  the  same  schedule  men- 
tioned, and  to  the  entirety  of copies  or  thereabouts 

of in  the  same  schedule  mentioned :  And  whereas  g.  _of  the 

the  copies  of  or  to  which  the  said  A.  B.  and  C.  D.  are  <»pJe8.beiD{;  in 

.  '      .  .  ...  "he  printer  s 

proprietors  and  entitled  as  aforesaid  of  the  said  dictionary,  hands, 

and  of  the  several  other  works  hereinbefore  mentioned, 

are  now  in  the  hands  of  the  said  X.  Y.  the  printer  thereof: 

And  whereas  the  said  copies  of  the  said  dictionary  are  7.  —and  subject 

alleged  by  the  said  X.  Y.  to  be  subject  to  his   hen  (b)  ^y^^^tr 

thereon  for  printing  the  said  dictionary  to  the  amount  of  printing  them  ; 

£ or  thereabouts,  but  such  lien  is  subject,  as  against 

the  said  E.  F.  and  G.  H.,  to  be  reduced  by  the  value  of 

copies  of  the  said  dictionary,  which  were  given  up  by 

the  said  X.  Y.  to  the  said  A.  B.  and  C.  D.  without  the 


(b)  As  to  liens  on  articles  in  respect  of  labour  performed  thereon, 
and  liens  by  usage  of  trade,  see  Coote  on  Mortgages,  3rd  edit.,  pp. 
280,  282;  Fisher  on  Mortgages,  2nd  edit.,  pp.  161  et  seq.,  180 
et  seq. 

TOL.  II.  4  b 
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authority  of  the  said  E.  F.  and  G.  H.,  and  after  notice  of 
the  said  hereinbefore  recited  securities  had  been  giyen  to 
the  said  X.  Y.,  and  the  said  copies  of  the  other  works 
hereinbefore  mentioned,  or  of  some  of  them,  are  alleged 
by  the  said  X.  Y.  to  be  subject  to  his  lien  for  printing  the 
same  respectively  for  various  sums :  And  whereas  &c.  : 
\_Recital8  showing  the  amounts  now  due  from  the  mortgagon 
to  the  mortgagees  upon  the  previous  mortgages  and  other- 
wise] :  And  whereas  the   said  sums  of  £ ,  £ , 

£ ,  and  £ amount  together  to  the  said  stun  of 

£ ,  and  it  being  inconvenient  to  the  said  A.  B.  and 


10.  tobeNcnred 
by  bills  of  ex- 
change and  the 
present  inden- 
ture; 


11.  —of  the 
bills  of  exchange 
having  been 
accepted. 


12.  Witnesseth. 


C.  D.  immediately  to  pay  the  same,  it  has  been  agreed 
that  the  same  shall  be  repaid  by  monthly  instalments  of 

£ each,  together  with  interest  on  such  instalments 

from  the  day  of  the  date  of  these  presents  until  the  pay- 
ment of  the  same  respectively ;  and  that  the  first  of  such 

instalments  shall  be  paid  on  the day  of next, 

provided  nevertheless  that  the  last  of  such  instalments 

which  will  become  payable  on  the day  of ,  18 — , 

shall  be  of  £ principal  money  and  the  interest  thereon : 

And  whereas  it  was  further  agreed  that  the  due  payment 

of  the  said  sum  of  £ ,  with  interest  as  aforesaid  at  the 

times  and  in  manner  aforesaid,  should  be  secured  bv  bills 
of  exchange  for  the  said  several  instalments  to  be  drawn 
by  the  said  £.  F.  and  6.  H.  upon  and  accepted  by  the 
said  A.  B.  and  C.  D.,  and  also  by  these  presents:  And 
WHEREAS,  in  pursuance  of  the  said  agreement  in  this  be- 
half, the  said  A.  B.  and  CD.  have  accepted  the  several  bills 
bearing  even  date  with  these  presents,  drawn  upon  them  by 
the  said  £.  F.  and  6.  H.,  for  the  several  instalments  of 
principal  money  and  interest  aforesaid,  and  in  the  second 
schedule  to  these  presents  particularly  mentioned  {c) : 
NOW   THIS    INDENTURE  WITNESSETH,   that, 


Merger  of 
lower  in  higher 
secnrity. 


(c)  In  framing  a  mortgage  to  secure  the  payment  of  bills  of  ex- 
change or  promissory  notes  at  maturity,  it  must  be  borne  in  mind 
that  a  simple  contract  security  for  a  debt  is  merged  in  a  specialtT 
security  for  the  same  debt.  Hence,  if  the  ordinary  covenant  for 
payment  were  inserted  in  the  mortgage  deed,  the  remedy  on  the 
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behalf,  and  in  consideration  of  the  said  sum  of  £ 

so  owing  to  the  said  E.  F.  and  G.  H.  by  the  said  momgaqeof 
A.  B.  and  C.  D.  as  aforesaid,  They  the  said  A.  B.  and  kroukk  pat- 
C.  D.  do,  and  each  of  them  doth,   hereby  assign   and 

""  13.  AsaignroeDt 

bills  or  notes  would  be  lost ;  and  for  this  reason  the  coyenant  for    ^Qd  copies  ; 
payment  is  not  inserted  in  the  Precedent  in  the  text. 

The  rule  as  to  the  merger  of  the  lower  in  the  higher  security    Extent  and 
was  laid  down  very  broadly  in  Price  v.  MouUm,  10  C.  B.  671,    J^"'^" '"'^ '^® 
where  it  was  said  (per  Mavle^  J.,  p.  574)  to  be  the  policy  of  the  law 
'*  that  there  shall  not  be  two  subsisting  remedies,  one  upon  the 
covenant,  and  another  upon  the  simple  contract,  by  the  same  per- 
son against  the  same  person  for  the  same  demand ; ''  and  the  same 
learned  judge  said  (p.  573) :  *'  I  think  it  is  quite  clear  that  a  man 
cannot  have  a  remedy  by  covenant  and  by  assumpsit  for  the  same 
debt;  the  two  are  wholly  incompatible,  and  cannot  co-exist.    If 
the  promise  was  made  before  the  covenant,  the  latter  must  prevail. 
The  intention  of  the  parties  has  nothing  to  do  with  that."    See 
also  the  statement  of  the  law  in  Owm  v.  ffoman,  3  Mac.  &  Or.  407 
et  seq.,  where  a  doubt  was  expressed  whether  the  merger  could 
be  controlled  or  defeated  by  express  agreement  that  the  specialty 
should  be  taken  as  an  additional  or  collateral  security.     There 
seems  room,  however,  to  doubt  whether  the  propositions  of  the 
absolute  incompatibility  of  the  two  remedies,  and  that  the  question 
is  independent  of  intention,  can  be  supported  to  their  full  extent. 
There  is  abundance  of  authority  to  show  that  a  simple  contract 
merges  in  a  subsequent  judgment  and  also,  in  general,  in  a  subse- 
quent bond  between  the  same  parties ;  but  there  does  not  appear 
to  be  any  case  which  warrants  the  proposition,  that,  where  the 
specialty  is  firgt  in  point  of  date,  the  remedy  upon  it  cannot  co- 
exist with  that  upon  a  subsequent  simple  contract.     On  the  con- 
trary, the  cases  of  Drake  v.  Mitchell,  3  East,  251,  and  Holmes  v.  BeU, 
3  Man.  &  Ghra.  213,  though  not  decisive,  rather  lead  to  the  infer- 
ence that  there  will  in  that  case  be  no  extinguishment,  if  the 
intention  of  the  parties  appears  to  be  that  the  later  instrument 
shall  take  effect  as  an  additional  security,  and  not  by  way  of  satis- 
faction.   The  lower  wiU  not  merge  in  the  higher  security  unless  ) 
they  be  between  the  same  parties ;  and  hence  it  is  no  bar  to  an  i 
action  on  a  promissory  note  that  a  warrant  of  attorney  has  been 
given  to  a  trustee  for  the  payee  of  the  note,  and  judgment  has 
been  entered  up  thereon:    Bell  v.  Banka,  3  Man.  &  Gra.  258. 
When,  therefore,  on  a  mortgage  to  secure  the  payment  of  bills  of 
exchange  or  promissory  notes,  it  is  desired  also  to  have  the  benefit 
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14.  —estate 
clause. 


confirm  unto  the  said  E.  F.  and  G.  H.,  their  executors, 
administrators,  and  assigns,  All  that  the  said  book  inti- 
tuled   ,  and  the  copyright  thereof;  And  also  all  that 

the  said  book  intituled  **  A  Dictionary  &c.,"  and  the 
copyright  thereof,  and  of  all  the  articles  and  parts  thereof, 
and  all  the  copies  already  printed  of  the  said  book 
and  now  remaining  unsold  as  aforesaid ;  And  also  all 
those  the  parts,  shares,  or  interests  mentioned  in  the  said 
first  schedule  to  these  presents,  and  all  other  the  parts, 
shares,  and  interests  (if  any)  of  them  the  said  A.  B.  and 
C.  D.,  or  either  of  them,  in  the  said  several  books  men- 
tioned in  the  said  first  schedule  to  these  presents,  and  in 
the  copyrights  thereof;  And  also  all  the  copies  of 
and  to  which  the  said  A.  B.  and  C.  D,  are  proprietors 
and  entitled  as  aforesaid  of  the  same  several  books ;  And 
ALSO  all  that  the  half-part  and  other  the  part,  share, 
or  interest  (if  any)  of  them  the  said  A.  B.  and  C.  D.,  or 

either  of  them,  of  or  in  the  said  supplement  to , 

and  all  the  copies  of  and  to  which  the  said  A.  B.  and 
C.  D.  are  proprietors  and  entitled  as  aforesaid  of  the  same; 
And  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand of  them  the   said  A.  B.  and   C.  D.,   and  each 


of  the  usual  covenants  for  payment,  all  that  is  necessary,  in  ordar 
to  keep  dear  of  the  question  as  to  merger,  is  that  the  oorenants 
should  be  taken  in  the  name  of  a  trustee.    The  authorities  also 
show  that  even  though  the  specialty  be  taken  subsequently  to  the 
simple  contract,  the  remedy  upon  the  latter  will  not  be  destroyed 
unless  the  remedy  on  the  specialty  hgjOHg^g;^^.    Thus  in  Ncr- 
folk  Railway  Company  v.  M'Namara,  3  Exch^  628,  it  was  held,  that 
a  simple  contract  debt  for  the  carnage  of  goods  was  not  merged  in 
a  bond  given  by  the  debtor  and  his  sureties  for  the  amount  then 
due  and  further  advances,  not  exceeding  in  all  £1000,  the  ground 
of  the  decision  being,  apparently,  the  limited  amount  seeuxed  by 
the  bond.    In  AnseU  y.  Baker ^  15  Q.  B.  20,  upon  the  like  ground 
of  the  remedies  not  being  co-extensive,  it  was  held,  that  a  joint 
and  several  promissory  note  was  not  extinguished  by  a  mortgage 
with  covencmt  for  payment  given  by  one  of  the  two  makers  of  the 
note ;  and  this  case  was  followed  in  Sharp  v.  Oihb»y  16  C.  B,,  N.  S. 
527 ;  see  also  Boater  y.  Mayor,  11  Jur.,  N.  S.  565,  and  Byles  on 
Bills,  9th  edit.  229. 
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of  them,  in,   to,  and   upon   the   same   premises;    And       Prkcbdkht 

ixsoall  the  powers  and  authorities,  privileges,  profits,  * 

emoluments,  and  advantages  whatsoever  appertaining  or     mortoagk  op 

OOPTBIQBT   To 

belonging  thereunto  or  in  anywise  to  be  had  or  made      sbourb  pay- 
therefirom  :  To  have  and  to  hold  the  said  books,  copy- 
rights, parts,  shares,  interests,  and  copies,  and  all  other 
the  premises  hereinbefore  expressed  to  be  hereby  assigned  Jo^eTL"'  "" 
unto  the  said  E.  F.  and  G.  H.,  their  executors,  adminis-  16.  Habendam. 
trators,  and  assigns,  in  as  full,  ample,  and  beneficial  a 
mamier  in  all  respects  as  they  the  said  A.  B.  and  C.  D., 
or  either  of  them,  might  or  could  have  held  or  enjoyed 
the  same  if  these  presents  and  the  two  several  hereinbefore 
recited  indentures  had  not  been  made  and  executed,  and 
freed  and  discharged  from  all  right  or  equity  of  redemption 
under  the  hereinbefore  recited  indentures,  or  either  of 
them,  but  subject  nevertheless  to  the  proviso  for  redemp- 
tion hereinafter  contained  :  Provided  always,  and  it  is  ^7-  Proviao  for 

redoDiptioii. 

hereby  agreed  and  declared,  that,  if  the  said  A.  B.  and 
CD.,  their  executors,  administrators,  or  assigns,  shall 
pay  to  the  said  E.  F.  and  G.  H.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  the  said  several  bills  of  exchange 
mentioned  in  the  said  second  schedule  to  these  pre- 
sents on  the  days  on  which  the  same  respectively  shall 
become  payable,  then  &c. :  [Proviso  for  redemption,  as  at 
p.  1043,  supra] :  Pbovided  always,  and  it  is  hereby  is.  Proviso, 
a£;reed  and  declared,  that,  after  payment  shall  have  been  ******  ^^  ^^®    ^ 

^  '  ,        .  payment  of  each 

duly  made  of  each  of  the  aforesaid  bills  of  exchange  at  the  of  the  bills  of 
time  at  which  the  same  shall  become  payable  (if  all  the  toUi  number '©r 
covenants  and  conditions  in  these  presents  contained,  and  copies  shall  be 
on  the  part  of  the  said  A.  B.  and  CD.,  their  executors,  Sor^agors; 
administrators,  and  assigns,  to  be  observed  and  performed 
up  to  that  time,  shall  have  been  duly  and  sufficiently 
observed  and  performed),  they  the  said  E.  F.  and  G.  H„    . 
or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  will  authorise  the 
said  X.  Y.,  his  executors,  administrators,  or  assigns  to 
give  up  to  the  said  A.  B.  and  CD.,  their  executors,  ad- 
ministrators, or  assigns, copies  of  the  said  diction- 
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copies  of  the  said ,  and 


copies  of  the 


-,  but  so  nevertheless  that  the  said  E.  F.  and 


]  9.  -^mort- 
gagees not  to 
loae  their  right 
oyer  any  copies 
not  aetnaUjr 
given  ap. 

20.  OoTenants 
by  mortgagors : 


21.  —to  pay  in 
doe  course  all 
monies  fur 
which  the 
printer  has  a 
lien, 


22.  and  to  keep 
the  copies  in- 
sured against 
fire. 


23.  Power  of 
sale. 


ary,  — 
said  — 

G.  H.,  or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  their  or  his  assigns,  shall 
not,  by  reason  of  having  given  any  such  authority  as 
aforesaid,  lose  their  right  to  or  security  over  the  copies 
authorised  to  be  given  up,  until  the  same  shall  have  been 
actually  given  up  to  the  said  A.  B.  and  C.  D.,  their  exe- 
cutors, administrators,  or  assigns :  [Declaration  that  money 
belongs  to  mortgagees  on  joint  a^ccount,  p.   873,  smjpra] : 
And  the  said  A.  B.  and  C.  D.  do  hereby,  for  themselves, 
their  heirs,  executors,  and  administrators,  and,  as  sepa- 
rate covenants,  each  of  them  doth  hereby,  for  himself^  his 
heirs,  executors  and  administrators,  covenant  with  the 
said  E.  F.  and  G.  H.,  their  executors  and  administrators, 
that  they  the  said  A.  B.  and  C.  D.,  their  executors  or 
administrators  will  forthwith  pay  all   such   of  the  said 
monies  for  which  a  lien  is  claimed  by  the  said  X.  Y.  as 
aforesaid  as  are  now,  according  to  the  usual  credit  allowed 
for  printing,  actually  due  to  the  said  X.  Y.  for  printing 
the  several  works  aforesaid,  or  any  of  them  respectively, 
and  will  punctually  and  in  due  course,  as  the  same,  ac- 
cording to  the  ordinary  course  of  trade,    shall  become 
actually  due,   pay  and  discharge   all  such  of  the  said 
monies  for  which  a  lien  is  claimed  by  the  said  X.  Y.  as 
aforesaid,  as  are  owing  for  printing  the  said  several  works 
as  aforesaid,  or  any  of  them  respectively,  but  as  to  which 
the  usual  trade  credit  has  not  expired ;  And  further, 
that  they  the  said  A.  B.  and  CD.,  their  executors,  ad- 
ministrators, and  assigns,  will,  during  the  continuance 
of  the  present  security,  keep  all  tlie  copies  hereinbefore 
expressed  to  be  hereby  assigned,  and  which  shall  not  for 
the  time  being  have  been  sold  or  given  up  by  virtue  of 
these  presents,  insured  against  loss  or  damage  by  fire  in 
a  simi  or  sums  not  less  in  the  whole  than  the  value  at  the 
sale  price  of  the  copies  for  the  time  being  to  be  insured: 
[Remainder  of  covenants  for  insurance  against  fire  in  ordi- 
nary form^  see  pp.  965 — 966,  supra]  :  And  it  is  hereby 
provided  and  declared,  that  it  shall  be  lawful  for  the  said 
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E.  F.  and  G.  H.,  or  the  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  their  or  his 
assigns,  at  any  time  or  times  hereafter,  without  any  further 
consent  on  the  part  of  the  said  A.  B.  and  C.  D.,  their 
executors^  administrators,  or  assigns,  or  any  of  them,  to 
sell  the  said  books,  copyrights,  parts,  shares,  interests, 
copies,  and  premises  hereinbefore  expressed  to  be  hereby 
assigned,  or  any  of  them,  or  any  part  or  parts  thereof, 
either  together  or  separately,  and  as  to  the  said  copies  of 
books  either  by  pubHc  auction  or  private  contract,  but  as 
to  the  said  copyrights  by  public  auction  only,  with  power 
upon  any  such  sale  to  make  any  stipulations  which  the 
said  E.  F.  and  G.  H.  or  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  deem  proper :  And  also  with  power  to  buy 
in,  or  rescind  or  vary  any  contract  for  sale  and  to  resell, 
without  being  responsible  for  any  loss  occasioned  thereby ; 
And,  for  the  purposes  aforesaid  or  any  of  them,  to  execute 
and  do  all  such  assurances  and  things  as  they  or  he  shall 
think  fit :  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  the  said  E.  F.  and  G.  H.,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall  not  execute  the  power  of 
sale  hereinbefore  contained  unless  and  untU  default  shall 
have  been  made  in  payment  of  some  one  of  the  bills  of 
exchange  in  the  said  second  schedule  to  these  presents 
mentioned,  on  the  day  on  which  the  same  shall  become 
due  or  payable,  or  in  the  observance  or  performance  of 
some  covenant  herein  contained,  and  on  the  part  of  the 
said  A.  B.  and  C.  D.,  or  one  of  them,  their  or  one  of 
their  executors,  administrators,  or  assigns,  to  be  observed 
or  performed  :  [Purchaser  not  to  see  that  siLch  events  have 
happened,  or  to  be  liable  for  irregularity  in  the  sale — 
Receipts  of  the  mortgagees  to  be  a  discharge  for  the  purchase 
money — Trusts  of  the  purchase  money :  firsts  for  payment 
of  expenses ;  next,  for  applying  the  same  "in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  but  so  that,  as  to  the 
amounts  secured  by  any  of  the  said  bills  of  exchange 
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which  shall  not  then  have  become  payable,  a  proper  dis- 
count shall  be  allowed  at  the  rate  at  which  the  interest 
was  calculated  for  the  same  as  aforesaid ;  " — UUimaU 
trust  for  mortgagors,  their  executors,  administrators,  or 
assigns — Power  of  sale  may  he  exercised  by  any  persons 
entitled  to  give  a  receipt  for  the  mortgage  money — Mort- 
gagees not  to  answerable  for  involuntary  losses;  see  supra, 
pp.  875,  876] :  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  nothing  in  these  presents  contained 
shall  be  deemed  to  give  to  the  said  X.  Y.  any  further  or 
other  lien  or  right  upon  any  of  the  aforesaid  copies  of  the 
said  dictionary,  or  upon  any  of  the  copies  of  the  other 
works  aforesaid,  or  any  of  them,  than  the  said  X.  Y.  now 
has  or  is  entitled  to,  and  particularly  that  the  lien  forfeited 
by  the  said  X.  Y.  as  against  the  said  E.  F.  and  G.  H.,  by 

his  having  given  up copies  of  the  said  dictionary  as 

aforesaid,  shall  not  be  restored  by  these  presents:  Axdit 
IS  HEREBY  declared,  that  the  total  amount  of  the  principal 
monies  originally  secured  by  the  said  indentures  of  the 

day  of ,  18 — ,  and  the day  of ,  18 — , 

or  one  of  them,  and  for  which  these  presents  are  intended 

as  a  further  security,  is  the  sum  of  £ ,  and  that  the 

total  amount  of  principal  monies  for  which  these  pre- 
sents are  intended  as  an   original  security  is  the  sum 

of  £ (d) :     [Covenants  for  right  to  as^gn  {e),  and 

for  further  assurance,  see  supra,  p.  1127].     In  witness 

{d)  The  object  of  this  clause  is  to  obtain  the  benefit  of  the  pro- 
vision in  the  Stamp  Act  (13  &  14  Vict.  c.  97,  s.  9,  and  Sched.,  title 
"  Mortgage,"  see  supra,  p.  807),  rendering  a  deed  of  further  charge 
with  further  security  by  the  mortgagor  for  the  original  debt  liable 
to  ad  valorem  duty  on  the  amount  of  the  farther  charge  only. 

{e)  The  covenant  for  right  to  assign  the  copyright  is,  of  coarae, 
a  warranty  of  the  mortgagor's  title  to  the  copyright,  supposing  it 
to  exist  as  to  the  particular  works  in  question ;  but  there  would 
probably  be  no  remedy  on  this  covenant  if  it  turned  out,  that^  as 
to  these  works  copyright — that  is,  the  exclusive  right  of  multiplying 
copies — did  not  exist.  As  to  warranty  of  title  to  copyright,  see 
Sims  V.  Marryat,  17  Q.  B.  281. 

(/)  Copyright  in  published  works,  whether  it  existed  or  not  at 
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FIEST  SCHEDULE  referred  to  in  the  above-written 

indenture : — 

[Works  of  which  the  copyright,  or  an  interest  in  the  copy* 

right,  is  mortgaged,] 

SECOND  SCHEDULE  referred  to  in  the  above-written 

indenture : — 

[Bills  of  exchange  whereof  payment  is  secured,^ 

oommon  law,  as  to  which  the  authorities  are  divided,  now  exists 
only  by  statute  {Reade  v.  Conquest,  9  0.  B.  N.  S.  755).  The  law 
on  this  subject  formerly  depended  principally  on  the  stat.  8  Ann. 
c.  19,  which  required  that  every  assignment  of  copyright  should 
^e  in  writing  {Power  v.  Walker,  3  Mau.  &  Selw.  7 ;  as  to  the 
attestation,  see  Cumberland  v.  Copeland,  7  H.  &  N.  118,  in  error, 
1  H.  &  C.  194).  This  Act,  however,  and  some  Acts  by  which  it 
was  amended,  have  been  repealed  by  the  Act  5  &  6  Vict.  c.  45. 

£y  the  latter  Act  (s.  3),  the  copyright  of  every  book  published 
after  the  passing  of  the  Act  is  to  endure,  in  any  event,  for  an  abso- 
lute term  of  forty-two  years  from  the  first  publication ;  and  if  the 
book  be  published  in  the  author's  lifetime,  the  copyright  is  to 
endure  for  his  life,  and  seven  years  after  his  death,  or  for  forty-two 
years  absolute,  whichever  may  be  the  longer  term.  By  the  4th 
section,  the  benefit  of  the  Act  is  extended,  with  certain  exceptions, 
to  books  previously  published;  and,  in  the  excepted  cases,  the 
existing  copyright  is  preserved.  By  the  3rd  and  4th  sections,  the 
copyright  is  declared  to  be  the  property  of  the  author  and  his 
assigns;  or,  in  the  event  of  publication  after  his  death,  ''of  the 
proprietor  of  the  author's  manuscript  from  which  such  book  shall 
be  first  published,  and  his  assigns." 

By  the  25th  section,  copyright  is  declared  to  be  personal  property, 
and  to  be  transmissible  by  bequest,  and,  in  the  case  of  intestacy,  to 
be  subject  to  the  same  law  as  other  personal  property. 

The  11th  section  provides  for  a  registry  at  Stationers'  Hall  of  the 
proprietorship  in  the  copyright  of  books  and  assignments  thereof, 
and  of  licences  affecting  such  copyright,  and  declares,  that  certified 
copies  of  such  proprietorship,  assignments,  and  licences  shall  be 
pnm^  £Eune  evidence  thereof;  and  the  13th  section  declares,  that 
every  registered  proprietor  of  copyright  may  assign  his  interest,  or 
any  portion  of  his  interest  therein,  by  an  entry  in  the  registry  in 
the  form  specified  in  the  schedule,  and  without  payment  of  stamp 
dnty,  as  efiTectually  as  if  the  assignment  were  by  deed.  This  pro- 
vision does  not  prevent  the  assignment  of  copyright  by  any  other 
mode  by  which  it  was  previously  by  law  assignable  (see  Wood  v. 
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BofMey,  L.  B.  2  Q.  B.  340);  nor  u  it  to  be  inferred  that  if  not  made 
by  an  entry  in  the  registry  book  it  must  be  by  deed,  for  an  assign- 
ment may  be  made  in  writing,  unattested,  as  well  as  by  entry  it 
Stationers'  Hall  (see  per  Parker  B.,  4  H.  L.  Cas.  931 ;  and  as  to 
the  law  before  the  Act,  see  Kylt  y.  Jeffrey ,  3  Maoq.  H.  L.  G.  611 ; 
Cumberland  y.  Copeland^  ubi  sup.).     Inasmuch  as  the  statutory 
power  of  assignment  by  entry  in  the  register  is  only  conferred 
on  a  proprietor  duly  registered  as  provided  by  section  13,  such 
an  assignment  will  operate  nothing  unless  the  provisions  of  tiiat 
section,  as  regards  the  previous  registration  of  the  proprietorship  of 
the  assignor,  have  been  strictly  complied  with  in  every  particular 
{Low  y.  Bautiedge^  33  L.  J.  Gh.  717) ;  and  in  this  respect  theraforo 
an  assignment  by  entry  in  the  register  is  less  eligible  than  one 
operating  independently  of  the  statute.    Nevertheless,  where  the 
proprietorship  is  simple,  and  the  assignment  absolute,  the  appro- 
priate mode  of  effecting  it  seems  to  be  by  an  entry  in  the  registiy, 
care  being  taken  to  ascertain  that  the  title  of  the  assignor  has  pre- 
viously been  correctly  entered;  but  if  l^e  interests  in  the  pro- 
prietorship are  numerous  or  complicated,  or  the  assigmnent  con- 
ditional, or  upon  trusts,  or  for  any  special  purposes,  a  fonnal 
instrument,  with  recitals  and  clauses,  will  be  necessarily  used.    A 
mortgage  must,  of  course,  always  be  made  by  a  formal  instnunent; 
and,  when  covenants  for  title  are  desired,  a  deed  is  eesentiaL   StiU, 
in  all  cases,  an  entry  of  the  assignment  should  be  made  in  the 
registry ;  and,  in  all  dealings  with  copyright,  the  n^atij  muBt 
be  searched  to  ascertain  the  proprietorship  and  the  aadgnmeiits. 
Persons  aggrieved  by  any  entry  in  the  registry  may  apply  to  ha^ 
it  expunged  or  varied  (s.  14).    As  to  the  principles  on  which  tbis 
power  will  be  exercised,  see  Chappeil  v.  Purdayy  12  M.  &  W.  80S; 
Ex  parte  Davidson,  18  C.  B.  297,  where  the  course  taken  by  the 
Court  of  Queen's  Bench  in  Ex  parte  DaMeon,  2  EL  &  BL  577,  vas 
disapproved  of;  Ex  parte  BaatoWy  14  0.  B.  631.    No  remedy  for 
infringement  of  copyright  can  be  had  till  the  book  and  the  pro- 
prietorship have  been  registered,  but  the  omission  to  register  is  not 
to  affect  the  copyright  (s.  24).    With  respect  to  the  operation  of  seo- 
tions  14  and  24,  see  an  article  in  6  Jur.  N.  S.,  p.  2,  p.  33.    In  Wood 
y.  Booaty,  ubi  sup.,  the  question  was  raised,  but  not  decided,  whether 
an  assignee  of  the  copyright  is  bound  to  register  his  title  under 
section  24  before  suing;  and  an  opinion  was  expreesed  that  &b 
section  applies  only  to  the  original  proprietor.  As  to  the  parfcicolais 
to  be  entered  in  the  register,  see  the  case  above  referred  to  of  Low  y. 
Boutledge,     The  provisions  as  to  entry  of  title  to  copyright  ia  the 
registry  at  Stationers'  Hall  are,  no  doubt,  founded  on  the  dause  in 
the  statute  of  Anne  (8  Ann.  c.  19,  s.  2),  providing  that  the  penalties 
in  that  Act  should  not  apply  to  any  book  unless  the  title  to  the  copy 
thereof  should,  before  publication,  be  entered  in  the  register  of  the 
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Stationers'  Company,  **  in  such  manner  as  hath  been  usual ; "  and 
the  practice  recognised  and  perpetuated  by  that  clause  appears  to 
have  originated  in  the  Licensing  Acts,  and  decrees  of  the  Star 
Chamber,  prohibiting  the  printing  of  any  book  unless  first  licensed 
and  entered  in  the  register  of  the  Stationers'  Company ;  and  to 
have  been  continued — after  the  press  had  become  free,  and  entry  at 
Stationers'  Hall  was  no  longer  prescribed  for  the  purpose  of  prevent- 
ing unlicensed  printing — ^by  by-laws  passed  by  the  Stationers' 
Company  with  a  yiew  to  the  protection  (so  far  as  it  could  be  afforded 
by  the  authority  of  the  Company)  of  the  literary  property  of  its 
members  from  invasion:  see  Curtis  on  Copyright,  chap.  1,  on  the 
"  History  of  Literary  Property; "  and  the  ordinances  of  the  Sta- 
tioners' Company  of  1681  and  1694,  recited  in  the  special  verdict 
found  in  Mtilar  v.  Taylor,  4  Burr.  2303. 

The  18th  section  provides  for  the  case  of  encyclopaedias,  maga- 
zines, and  other  serial  works,  or  works  made  up  of  articles,  as  in 
the  case  of  the  dictionary  which  forms  part  of  the  subject  of  the 
foregoing  Precedent.  Under  the  old  Acts  it  was  necessary  to  take 
an  assignment  from  the  authors  of  the  several  articles;  but  the 
modem  Act,  if  such  be  the  terms  of  employment  of  the  authors, 
vests  the  copyright  of  the  articles,  when  paid  for,  in  the  proprietor, 
projector,  publisher,  or  conductor  of  the  work  for  the  same  term  as 
is  given  to  authors  of  books ;  providing,  however,  that  the  right  to 
publish  articles  in  magazines,  &c.,  in  a  separate  form  shall  revert 
to  the  author  after  twenty-eight  years  from  the  original  publica- 
tion, and  that  the  proprietor,  &c.,  of  the  original  publication  shall 
have  no  right  during  such  twenty-eight  years  to  publish  the 
articles  in  a  separate  form.  The  proprietor  of  a  serial  work  may 
acquire  the  benefit  of  registration  as  to  the  whole  work  by  an  entry 
at  the  time  of  publication  of  the  first  volume,  number,  or  part 
(s.  19).  It  is  not  necessary  that  there  should  be  an  express 
contract  giving  to  the  proprietor  of  a  serial  or  periodical  work 
the  property  in  the  copyright.  If  he  employ  and  pay  persons  to 
write  for  it,  it  seems  that  this  of  itself  would  authorise  the  infer- 
ence that  he  is  owner  of  the  cop3rright :  Sweet  v.  Benning,  16  C.  B. 
459.  The  title  of  the  employer  is  not  complete  until  he  has  satis- 
fied the  words  of  the  Act  by  paying  the  contributora  {Broum  v. 
Co(^,  16  L.  J.,  Ch.  140;  11  Jur.  77);  and  actual  payment  is 
requisite — a  contract  to  pay  is  not  sufficient :  Richardson  v.  Oilbert, 
1  Sim.  N.  S.  336.  The  right  of  the  author  of  an  article  to  restrain 
a  separate  publication  is  not  cop3rright  within  the  24th  section,  so 
as  to  necessitate  an  entry  by  him  at  Stationers'  Hall  before  taking 
proceedings  {Mayhew  v.  MaxweUy  1  J.  &  H.  312).  As  to  what  is 
publication  in  a  separate  form  within  section  18,  see  the  same  case, 
and  Smith  v.  Johnaony  4  Giff.  632.  With  respect  to  encyclopsedias, 
there  is  some  ambiguity  in  the  Act,  and  it  would  seem  that  the 
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proTisioiis  in  8. 18  as  to  the  publication  of  tlie  articles  in  a  sepanto 
form  do  not  apply  (see  Bishop  of  Hereford  y.  Qriffin,  16  Sim.  190). 
As  to  the  light  of  property  in  the  title  of  a  periodical,  which  is  dis- 
tinct from  the  copyright,  see  Bradbury  y.  Dickens^  27  Beay.  93; 
Clement  y.  Maddick,  1  Giflf.  98;  Ingram  y.  Stiff,  6  Jur.  N.  8.  97; 
Maxwell  y.  Hogg,  Hogg  y.  MaxweU,  L.  B.  2  Oh.  Ap.  307,  where  it 
was  held  that  the  exclosiye  right  to  the  title  or  name  of  a  peEiodicsl 
not  yet  commenced,  cannot  be  acquired  by  mere  preliminary  ad- 
yertisements  or  expenditure  in  its  preparation,  nor  by  an  entry  of 
the  title  at  Stationers'  HaU;  Ex  parte  Foas,  He  Baidwin,  2  DeQ.& 
J.  230  (newspaper). 

The  2nd  section  of  the  Act  declares  that  the  word  '^  Book  '*  shall 
include  ''eyery  yolume,  part  or  diyision  of  a  yolume,  pamphlet, 
sheet  of  letterpress,  sheet  of  music,  map,  chart,  or  plan,  separatdy 
published,"  and  that  **  Copyright"  shall  mean  *'  the  sole  and  ex- 
clusiye  liberty  of  printing  or  otherwise  multiplying  copies  of  any 
subject  to  which  the  said  word  is  herein  applied."  As  to  copyright 
in  compilations,  see  Kelly  y.  Morrie,  L.  B.  1  £q.  697  (Directory) ; 
Hotten  y.  Arthur,  1  Hem.  &  Mil.  603  (Bookseller's  catalogue).  Copy- 
right may  exist  in  part  of  a  work ;  Law  y.  Ward,  L.  B.  6  Eq.  41d. 

Although  copyright,  when  acquired  under  the  Act,  extends  to 
the  whole  of  the  British  Dominions,  the  first  publication,  in  oider 
to  entitle  the  author  to  copyright,  must  be  within  the  United  King- 
dom ;  so  that  there  can  be  no  copyright  in  a  work  first  published 
in  the  Colonies  {Low  y.  BotUledge,  L.  B.  3  Eng.  &  Ir.  Ap.  100). 

A  good  deal  of  information  with  respect  to  copyright  as  it  ex- 
isted under  the  old  law  will  be  found  in  Eyans's  Statutes,  YoL  iL, 
pp.  13—27. 

The  Act  giyes  a  remedy  for  piracy  by  special  action  on  the  case 
(s.  15),  and  the  importation  of  copyright  works  printed  abroad  is 
prohibited  (s.  17),  and  pirated  copies  are  to  be  forfeited  to  the  pro- 
prietor of  the  copyright  (s.  23).  These  remedies  of  course  do  not 
affect  the  remedies  in  a  Court  of  Equity  by  injunction,  &c. ;  and 
an  injunction  may  now  also  be  obtained  in  a  Court  of  Common 
Law  under  the  Common  Law  Procedure  Act,  1854,  17  &  18  YicL 
c.  125,  ss.  79  et  seq.  Further  proyisions  for  the  preyention  of  the 
importation  of  reprints  of  copyright  works  are  contained  in  the 
Customs  Acts,  16  &  17  Vict.  c.  107,  ss.  44,  46,  and  160;  and  18  & 
19  Vict.  c.  96,  ss.  39,  40.  With  respect  to  what  is  piracy,  or  an 
infringement  of  copyright,  and  the  nature  of  the  remedies,  see  2 
Evans's  Statutes,  ubi  supra ;  Curtis  on  Copyright,  chapters  9  and 
10,  and  the  cases  there  collected ;  Chitty's  Statutes,  3rd  ed.,  yoL  L 
p.  894,  note  {h);  and  see  Sweet  y.  Benning,  16  C.  B.  459;  Murray 
y.  Bogue^  1  Drew.  353 ;  JarrM  y.  Houhton^  3  Kay  &  J.  708 ;  Spiert 
y.  Broum,  6  W.  R  352 ;  Kdly  y.  Morris,  ubi  sup. ;  Beade  y. 
Conquest,  11  C.  B.  N.  S.  479;    Tinsley  y.  Lacy,  1  Hem.  &  MIL 
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747 ;  Scott  v.  Stanford,  L.  E.  3  Eq.  718 ;  Morria  v.  Ashhee,  Weekly       Preobdint 
N.  1868,  252.  XXXIIL 

Copyright  has  been  said  to  be  one  and  indivisible,  and  incapable  ^ 

of  forming  the  subject  of  a  partial  assignment,  though,  of  course,      ooptriqht  to 
subordinate  interests  in  it  may  be  granted  by  means  of  licences :       sEtuRB  pat 
see  per  Lord  St,  Leonards,  4  H.  L.  Cas.  992,  993 ;  Shepherd  v.  Con^ 
quest,  17  C.  B.  427.    This,  however,  applies  to  a  local  division  of 
copyright,  assumed  to  give  the  exclusive  right  of  multiplying  ^^^  indmn- 
copies  in  one  country,  and  not  in  others ;  and  it  is  not  to  be  under-  right. 
stood  that  the  copyright  may  not,  by  virtue  of  the  agreement 
between  an  author  and  his  publisher,  be  so  divided  in  point  of 
interest,  as  to  vest  in  the  latter  the  title  to  a  single  edition  of  the 
work,  and,  to  the  extent  of  that  edition,  to  operate  as  an  equitable 
assignment:  oee  Siveet  v.  Cater,  11  Sim.  572;  Stevens  v.  Benning, 
1  Kay  &  J.  168 ;  S.  (7.,  on  App.,  6  De  O.  M.  &  G.  223 ;  Reade  v. 
BenUey  (No.  1),  3  Kay  &  J.  271 ;  S,  C.  (No.  2),  4  Kay  &  J.  656. 

In  connection  with  the  subject  of^copyright,  reference  may  also  Copyright  in 
be  made  to  the  following  Acts,  namely : — 3  &  4  Will.  4,  c.  15,   dramatic  and 
amended  and  extended  by  5  &  6  Vict  c  45,  ss.  11 ,  20-22,  and  24,   "^j^^  a^'' 
whereby  the  sole  right  of  representation  and  performance  of  dra-  designs,  &c. 
matic  and  musical  compositions  is  secured  to  the  author  or  his 
assigns  for  the  same  term  as  in  the  case  of  copyright  in  books, 
and  the  provisions  relating  to  registration  are  made  applicable  to 
such  stage  copyright,  and  the  assignment  of  the  book  copyright  in 
any  such  production  is  not  to  pass  the  stage  right,  unless  an  entry 
of  the  assignment  is  made  in  the  register  expressing  an  intention 

to  that  effect: 5  &  6 Will.  4,  c.  65,  as ta lectures : SQreo,  2,  c. 

13,  amended  by  7  Geo.  3,  c.  38,  17  Geo.  3.  c.  57,  and  15  &  16  Vict. 
c.  12,  s.  14,  and  extended  to  Ireland  by  6  &  7  Will.  4,  c.  59,  con- 
ferring copyright  in  engravings,  prints,  maps,  &c.  (including  litho- 
graphs) for  28  years,  subject  to  a  condition  requiring  the  name  of 
the  proprietor  and  date  of  publication  to  appear  on  the  plate  and 

every  print ;  but  containing  no  provisions  as  to  registration : 54 

Geo.  3,  c.  56,  as  to  sculptures  and  models,  the  term  being  14  years, 
with  an  additional  term  of  14  years  to  the  artist  himself  if  living ; 
and  see  13  &  14  Vict.  c.  104,  ss.  6,  7,  whereby  productions  of  this 
'  nature  may  be  registered  under  the  Copyright  of  Designs  Acts,  so 
as  to  secure  an  additional  remedy  against  piracy;  but  the  copy- 
right is  subject  to  a  like  condition  as  in  the  case  of  engravings  as 
to  the  name  of  the  proprietor  and  date  of  publication  being  placed 

on  every  copy : 25  &  26  Vict.  c.  68,  whereby  (s.  1)  copyright  in 

paintings,  drawings,  and  photographs,  is  conferred  upon  the  artist 
for  his  life,  and  7  years  after  his  death,  but  with  a  proviso  for  the 
case  of  the  work  being  sold  or  disposed  of,  rendering  an  express 
reservation  or  agreement  necessary  in  order  to  preserve  the  copy- 
right in  favour  of  either  party,  and  (s.  3)  the  copyright  is  to  be  per- 


1152 


MORTGAGES. 


PRKOVDKRT 
XXXIIL 


MOBTaAOB  or 

OOPTRIOHT  TO 

8I0URB  PAT- 

XIKT  OF  BILLS 

UP  IXOHAVai. 


Protection  of 
oopyright  in 
the  colonies. 


International 
Copyright  Acts. 


sonal  estate,  and  aasigmxients  and  lioenoes  are  to  be  in  writing, 
and  (s.  4)  a  register  of  proprietors  and  assignments  is  to  be  kept 
at  Stationers'  Hall,  and  the  proprietor  is  not  to  be  entitled  to  the 

benefit  of  the  Act  until  registration : ^The  Copyright  of  Designs 

Act,  5  &  6  Vict.  c.  100,  amended  and  extended  by  6  &  7  Yict.  c  65, 
13  &  14  Vict.  o.  104,  21  &  22  Yict.  c.  70,  and  24  &  25  Yict.  c.  73, 
by  which  copyright  for  a  short  term,  varying  according  to  ciicani- 
stanoes,  is  given  in  designs  whether  of  an  ornamental  character  or 
intended  for  purposes  of  utility,  when  registered  as  provided  by 
the  Acts.  Designs  may  also  be  provisionally  registered  under  1^ 
13  &  14  Yict.  0.  104,  whereby  protection  for  the  purposes  of  exhi- 
bition but  not  of  sale  is  secured  for  one  year.  The  copyright  in 
designs  is  transferable,  but  is  rendered  somewhat  precarious  as  a 
subject  of  property  by  the  requirements  of  the  5  &  6  Yict.  o.  100, 
8.  4,  and  6  &  7  Yict.  o.  65,  s.  3  (similar  to  the  conditions  above 
referred  to  in  the  case  of  engravings  and  sculptures),  making  the 
right  of  the  proprietor  to  the  benefit  of  the  Axsts  conditional  upon 
every  article  to  which  the  design  is  applied  by  him  being  marked 
as  registered  (see  Sarazin  v.  Hamd^  33  Beav.  151 ;  and,  as  to  en- 
gravings, Graves  v.  Ashford,  L.  B.  2  C.  P.  410;  Affamoy.  Mudie, 
10  Exch.  203).  The  decisions  under  the  above  Acts  are  collected 
in  Chitty's  Statutes,  3rd  ed.,  titie  **  Cop3rright,'\and  the  Addenda; 
and  add  the  cases  of  Wood  v.  Booaey^  L.  B.  2  Q.  B.  340,  in  error, 
L.  B.  3  Q.  B.  223  (musical  composition) ;  Oravet  v.  Ash/otd^  ubi 
sup.  (engraving);  Ex  parte  Beal,  L.  B.  3  Q.  B.  387  (painting). 

Under  8  &  9  Yict.  c.  93  (an  Act  to  regulate  the  trade  of  the 
British  possessions  abroad),  the  importation  of  foreign  reprints  of 
British  copyright  works  into  any  of  the  colonies  was  prohilnted; 
but,  by  10  &  11  Yict.  c.  95,  this  prohibition  may  be  suspended  by 
an  Order  in  Coundl  in  any  British  possession  in  which  the  Colonial 
Legislature  or  other  authorities  shall  make  due  provision  fc^  the 
protection  of  the  copyright  of  British  authors.    The  provisions  in 
the  Customs  Acts  above  referred  to  apply  to  the  colonies,  with  the 
exception  of  those  as  to  which  the  restraint  upon  importation  has 
been  removed  under  the  last-mentioned  Act,  as  it  has  been  with 
respect  to  many  of  the  oolonies  by  Orders  in  Council  made  pursoant 
to  the  Act.    See  an  article  on  this  eubject,  6  Jur.  N.  S.  pt.  2,  p.  44.  ' 

The  Act  of  7  Yict.  c.  12  (repealing  1  &  2  Yict.  c.  59)  authorised 
the  Crown,  by  Orders  in  Council,  to  give,  in  respect  of  books, 
prints,  sculptures,  and  other  works  of  art  and  dramatic  and 
musical  compositions  first  published  in  any  foreign  country,  privi- 
lege of  copyright  not  exceeding  that  existing  in  respect  of  simflar 
works  first  published  in  the  United  Kingdom,  under  conditions  as 
to  registration  at  Stationers'  Hall,  and  delivery  of  a  copy  to  ihe 
Stationers'  Company ;  and  the  enactments  of  the  British  Copyright 
Acts  are  to  apply  to  the  copyiight  in  such  foreign  works,  except  as 
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tkerein  mentioned,  or  as  may  be  excepted  by  the  Order  in  Council ; 
Bee  Avamo  y.  Mudie^  10  Exch.  203.  The  effect  of  registxy  was 
tendered  similar  to  that  of  the  registry  of  British  publications 
under  5  &  6  Yict.  o.  45 ;  and  the  importation  of  copies,  printed 
elsewhere  than  in  the  country  of  publication,  of  foreign  works 
entitled  to  oopyright  was  prohibited.  By  the  2d  &  26  Vict.  c.  68, 
8.  12,  the  provisions  of  this  Act  are  extended  to  paintings,  draw- 
ings, and  photographs.  Pursuant  to  a  conyention  made  with  the 
French  Republic,  an  Order  in  Council,  dated  the  10th  of  January, 
1852,  was  issued,  giying  copyright  in  this  country  to  works  first 
published  in  France ;  and  shortly  afterwards  by  15  &  16  Vict. 
0.  12,  which  recited  the  treaty  with  France,  and  that  certain  of  the 
stipulations  on  the  part  of  her  Majesty  required  the  authority  of 
Parliament,  the  authors  of  books  published  in  France  were  em- 
powered to  prevent  the  publication  in  the  British  dominions  of 
unauthorised  translations  of  such  books  for  five  years  from  the 
publication  of  an  authorised  translation,  subject  to  a  condition, 
that  the  original  work  should  be  registered  in  this  country  within 
three  calendar  months  after  its  first  publication  abroad,  and  to 
some  other  conditions;  and  power  was  given  to  the  Crown  to 
grant,  by  Order  in  Council,  similar  protection  to  authorised  trans- 
lations of  works  published  in  other  foreign  countries.  Copyright 
treaties,  followed  by  Orders  in  Council,  have  been  made  with 
others  of  the  Continental  States,  including  Prussia,  Belgium, 
Spain,  and  Italy.  Previously  to  the  International  Copyright  Acts, 
it  was  to  some  extent  an  unsettled  question,  whether,  after  a  work 
had  been  published  abroad,  copyright  could  be  acquired  by  a 
subsequent  publication  in  this  country ;  but  these  Acts  expressly 
provide,  that  the  author  of  a  work  first  published  abroad  shall 
have  no  oopyright  in  this  country  except  such  as  he  may  be  en- 
titled to  under  the  Acts :  see  1  &  2  Yict.  c.  59,  s.  14 ;  7  Yict.  c.  12, 
s.  19.  The  effect  of  the  latter  enactment  is,  that  the  author  of  a 
work  first  published  in  a  foreign  country,  with  which  no  inter- 
national convention  exists,  whether  he  be  an  alien  or  a  British 
subject,  cannot  acquire  copyright  by  afterwards  publishing  it  in 
this  country  {BaucicatdiY.DdaJieldf  1  Hem.  &,  Mil.  597).  As  to  the 
operation  of  the  provisions  in  the  International  Copyright  Acts 
respecting  registry,  and  their  application  to  the  copyright  of  a 
newspaper  originally  published  in  France,  see  Casaell  v.  Stiff,  2  E. 
&  J.  279 ;  and  as  to  registration  in  case  of  musical  compositions, 
see  Wood  v.  Boosey,  L.  B.  2  Q.  B.  340 ;  in  error,  L.  B.,  3  Q.  B.  223. 
The  question  whether  an  alien  resident  abroad  is  entitled  to 
copyright  in  a  work  first  published  in  this  country,  which  had  been 
the  subject  of  oonfiicting  decisions,  was  elaborately  discussed  in 
Jeffayt  v.  Boosey,  4  H.  L.  Cas.  815,  in  which  the  House  of  Lords, 
reversing  the  judgment  of  the  Exchequer  Chamber  (see  6  Exch. 
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580),  determined  that  an  alien  author,  not  in  this  ootintry  at  the 
time  of  the  publication  of  his  work,  was  not,  under  the  statate  of 
Anne  (upon  which  the  question  arose),  entitled  to  cop3rright.    The 
ground  on  which  this  dedsion  was  come  to  was,  that  the  statute  of 
Anne,  and  the  amending  statutes  prior  to  5  &  6  Yict.  c.  45,  were  to 
be  construed  as  having  created  this  exdusiye  privilege  in  favoiir  of 
Bxitish  subjects  only;  and  it  does  not  appear  to  have  been  con- 
sidered that  the  last-mentioned  Act  might  in  this  respect  be  open  to 
a  different  construction.    The  nature  of  the  case  did  not  admit  of 
an  actual  decision  as  ta  the  circumstances  qualifying  an  alien 
author  to  acquire  the  copyright  of  a  work  first  published  in  this 
country;  but  strong  opinions  were  expressed  extrajudidaUy  by  the 
law  lords,  that  a  foreigner  resident  here,  and  composing  and  pub- 
lishing a  book  here,  is  an  author  within  the  meaning  of  the 
statutes ;   and  that,  as  copyright  commences  with  publication,  & 
foreigner  who  has  composed  a  work  abroad,  but  has  not  pub- 
lished it,  and  who  comes  to  this  country  and  publishes  it  here, 
however  brief  may  be  his  residence,  is,  in  virtue  of  the  temporaiy 
allegiance  due  while  he  remains  here,  a  British  subject  for  the 
purpose  of  acquiring  the  advantages  of  copyright ;  see  4  H.  L. 
Cas.  pp.  955,  987,  988.    This  question  arose  for  decision  on  the 
construction  of  5  &  6  Vict.  c.  45,  in  the  important  case  of  Low  v. 
Itoutledge,  33  L.  J.  Ch.  717 ;  L.  E.  1  Ch.  Ap.  42,  in  D.  P.,  L.  B. 
3  £ng.  &  Ir.  Ap.  100 ;  in  which  it  was  decided  by  the  aQsnimoas 
opinion  of  the  House  of  Lords,  in  affirmance  of  the  dedaon  of  the 
Courts  below  (Vice-chancellor  Kinderdey  and  the  Lords  Jastices), 
that  an  American  authoress  first  publishing  in  London,  and  being 
at  the  time  temporarily  resident  in  Canada,  thereby  aoqniied  the 
copyright  throughout  the  British  dominions.  (See  also  Iaao  v.  Word^ 
L.  R.  6  Eq.  415.)  A  strong  opinion  was  also  expressed  by  Lords 
Cairns  and  Wettbury  (in  accordance  with  the  views  expressed  by 
yice-Chancellor  Kindertley,  and  also  apparently  with  those  enter- 
tained by  the  Lords  Justices,  but  in  which  Lords  CranwoHh  and 
Chelmsford  did  not  concur),  that  the  Act  5  &  6  Yict.  c.  45,  ii 
larger  in  its  scope  than  the  statute  of  Anne,  upon  whidi  Jejferyi 
V.    Boosey  was  determined;   and  that,  without  questioning  the 
authority  of  that  case  as  a  decision  upon  the  old  law,  the  protec- 
tion afforded  by  the  existing  Act  is  independent  of  the  place  of 
residence  as  well  as  the  nationality  of  the  author  at  the  time  of 
publication;  and  Lord  Westbury  expressly  based  his  opinion  "on 
this   broad   ground,    and  not  on  the   narrow  ground  that  the 
authoress  crossed  the  English  border  and  stayed  for  a  few  bonis 
on  British  ground  during  the  day  of  first  publication,  in  order  that 
her  assigns  might  escape  from  the  limited  views   expressed  in 
Jtfftrys  V.  Boosey,*^     It  seems,  therefore,   that  Jtfferys  v.  Boosey 
cannot  be  regarded  as  a  binding  authority  upon  the  statate  nov 
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in  force,  and  that  the  point  which  was  the  subject  of  the  decision       Prbordknt 
in  that  case  is  still  unsettled.  XXX  [  1 1. 

In  considering  the  effect  of  entry  in  the  registry  at  Stationers*  

Hall  as  between  sucoesdve  incumbrancers  of  the  same  copyright,  coptmoht  to 
the  analogy  which  should  apparently  guide  us  is  that  of  a  transfer  sbours  pat- 
of  stock  or  shares,  rather  than  that  of  a  register  of  the  title  to  real     "'"'^  ®'  ^'^^* 

estate.    The  analogy  between  the  registry  at  Stationers'  Hall  and 

the  share  register  of  a  company  is  not,  indeed,  perfect,  as  the  ^.^®^*  ®^ "" 
copyright  may  be  assigned  at  law  without  registry,  and  the  entries  tween  succca- 
extend  to  licences  affecting  copyright  as  well  as  to  assignments ;  w'©  incum- 
bnt  there  is  this  material  point  of  resemblance,  that  the  assign-  ^*'^^««"« 
mont  of  a  copyright  by  entry  in  the  registry,  like  the  transfer 
of  a  share,  passes  (as  may  be  inferred  from  the  forms  in  the 
schedule  to  5  &  6  Vict,  c  46)  the  whole  legal  interest,  and  loaves 
nothing  for  the  assignor  to  transfer  by  a  subsequent  entry;  so 
that,  if  a  copyright  be  Tested  by  entry  in  a  mortgagee,  the  mort- 
gagor could  no  more  assign  by  a  second  entry  to  a  subsequent 
incumbrancer  than  he  could  transfer  shares  twice  over,  but  there- 
after the  title  must  be  traced  from  the  mortgagee.    As  copyright 
niay  be  assigned  otherwise  than  by  entry  in  the  registry,    it 
seems  that  an  assignee  in  writing,  but  without  entiy,  would  not 
be  postponed  to  a  subsequent  assignee  by  entry;   see  Kdty  v. 
HuUon,    Weekly  N.,   1868,  70,  decided  under   the  Act   6   &  7 
Will.  4,  c.  76,  s.  6,  relating  to  the  registry  of  proprietership  of 
newspapers  at  Somerset  House.     The  question,  howeyer,  is  one 
which  can  hardly  arise  in  practice,  as  no  doubt  the  registry  will  be 
had  recourse  to  in  all  dealings  with  the  legal  right.    As  between 
pnisne  incumbrancers,  when  the  copyright  is  vested  by  entry  in 
the  first  mortgagee,  it  seems  probable,  that,  as  in  other  cases  of 
equitable  interests  in  personalty,  priority  of  title  will  be  held  to  go 
according  to  the  order  in  which  notice  is  given  to  the  party  having  Apparent 
the  legal  proprietorship.    The  case  of  Longman  v.  Tripp ^  2  Bos.  ownership  of 
&  Pul.  N.  E.  67,  in  which  it  was  held,  that,  in  order  to  take  the  ^Vl^^^^- 
property  in  a  newspaper  out  of  the  order  and  disposition  of  tho 
proprietor  by  whom  it  had  been  mortgaged,  an  affidavit  of  the 
change  of  interest  should  be  delivered  to  the  Conmiissioners  of 
Stamps,  according  to  38  Geo.  3,  c.  78,  s.  4,  (see  now  6  &  7  Will.  4, 
c  76,  s.  6,  above  referred  to),  and  which  was  followed  in  Ex  parte 
Fobs,  Be  Baldwin  (2  De  G.  &  J.  230),  famishes  an  analogy  from 
which  it  may  be  inferred  that  mortgaged  copyright  will  bo  con- 
sidered as  remaining  in  the  order  and  disposition  of  the  original 
proprietor,  unless  the  transfer  of  the  proprietary  right  is  evidenced 
by  entry  in  the  registry.     As  to  subsequent  equitable  incum- 
brancers, they,  of  course,  cannot,  tmder  the  reputed  ownership 
clauses,  lose  their  security  by  the  bankruptcy  of  the  mortgagor, 
though  very  possibly  they  might  by  that  of  the  first  mortgagee. 
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These  seyeral  pointe,  LoweTor,  must  to  some  extent  be  regaided  as 
speculatiYe  until  they  have  foimed  the  snbject  of  actual  dedaon. 

Though,  of  course,  copyright  is  not  a  personal  chattel  within  tlie 
meaning  of  the  Bills  of  Sale  Begistration  Act  (17  &  18  Tict,  c  S6), 
the  copies  which  form  part  of  the  subject  of  the  Precedent  in  the 
text  are  personal  chattels  within  the  Act,  and  the  instrument 
would  require  registration  if  the  intention  were,  that  the  mort- 
gagors should  retain  pof  session  of  the  copies ;  but  the  arrangement 
being  that  ihB  copies  should  be  held  by  the  mortgagees,  and  given 
up  by  a  certain  number  at  a  time  in  the  progress  of  liquidation  of 
the  mortgage  debt,  the  necessity  for  registering  the  instrument  as 
a  bill  of  sale  does  not  arise. 
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XXXIV. 

WAERANT  OF  ATTORNEY  with  Defeas-  PnEOTDKHT 
ANCE   m  Collateral  Security  for  Money       XXXIY. 

secured  ii/pon  MoRTaAGE  of  a  Policy  of  As-  warrakt  of 

/    V  ATTORRET  AS 
SURANCE  (a). 


OOLLATEBAXi 
8BCU&ITT. 


To ,  Attomies  of  her  Majesty's  Comi;  of 

at  Westminster,  jointly  and  severally,  or  to  any 
other  Attorney  of  the  same  Court. 

THESE  ARE  to  desire  and  authorise  you,  the  attomies  i.  Warrant  of 
above  named,  or  any  one  of  you,  or  any  other  attorney  of  **^™«y  • 

the  Court  of aforesaid,  to  appear  for  me  A.  B.,  of 

&c.  \mortgagor\  in  the  said  court  forthwith,  and  receive  a 
declaration  for  me  in  an  action  against  me  for  the  sum  of 

& for  money  lent  at  the  suit  of  C.  D.,  of  &c.  [mort- 

gagee],  his  executors  or  administrators,  and  thereupon  to 
confess  the  same  action,  or  else  to  suffer  a  judgment  to  2.  —to  oonfesa 
pass  against  me  in  the  same  action,  and  to  be  thereupon  ^°  ^™®"*  * 
forthwith  entered  up  against  me  of  record  in  the  same 

court  for  the  said  sum  of  £ ,  together  with  costs  of 

suit:  And  I  do  hereby  further  authorise  and  empower  3.  —to execute 
you  the  said  attomies,  or  any  one  of  you,  after  the  said  ^^^^^  °^ 
judgment  shall  be  entered  up  as  aforesaid,  for  me  and  in 
my  name,  and  as  my  act  and  deed,  to  sign,  seal,  and  exe- 
cute a  good  and  sufficient  release  in  the  law  to  the  said 
C.  D.,  his  heirs,  executors,  and  administrators,  of  all  and 
all  maimer  of  error  and  errors,  writ  or  WTits  of  error,  and 
all  benefit  and  advantage  thereof,  and  all  misprisions  of 
error  and  errors,  defects  and  imperfections  whatsoever, 
had,  made,  committed,  done,  or  suffered,  or  to  be  had. 


(a)  For  tlie  form  of  the  principal  security,  see  the  *'  Mortgage  of 
a  Policy  of  Assurance,"  Precedent  XXII.,  p.  1042,  supra. 
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made,  committed,  done,  or  suffered,  in  or  about,  tonching 
or  concerning  any  writ,  warrant,  process,  declaration, 
plea,  entry,  or  other  proceedings  whatsoever,  of  or  any- 
way concerning  the  same:  And  for  what  you  the  said 
attomies,  or  any  one  of  you,  shall  do  or  cause  to  be  done 
in  the  premises,  or  any  of  them,  this  shall  be  to  yon  and 
4.  Nominatiim  of  every  of  you  a  sufficient  warrant  and  authority :  Axd  I 
torney"^  HAVE  expressly  named ,  of ,  gentleman,  an  attor- 
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ney  of  her  Majesty's  Court  of 


at  Westminster,  and 


requested  him  to  attend  on  my  behalf,  to  inform  me  of 
the  nature  and  effect  hereof  before  the  same  is  executed, 
and  to  witness  the  due  execution  hereof  by  me ;  And  I 

acknowledge  that  the  said has  accordingly  attended 

and  informed  me  of  the  nature  and  effect  hereof  before 
such  execution.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this day  of • 

The  above-written  warrant  of  attorney  to  con- 
fess judgment  was  signed,  sealed,  and  deli- 
vered by  the  above-named  A.  B.,  in  the 
presenct   of  me  ,  of  &c.,  one  of  the 


attomies  of  the   Court  of 


at  West- 


minster ;  And  I  hereby  declare  myself  to  be 
the  attorney  for  and  on  behalf  of  the  said 
A.  B.,  expressly  named  by  him,  and  attend- 
ing at  his  request,  and  that  I  informed  the 
said  A.  B.  of  the  nature  and  effect  of  the 
above-written  warrant  of  attorney  before  the 
same  was  executed;  And  I  also  declare, 
that  I  subscribe  my  name  hereto  as  such 
attorney  (&)• 


) 


(b)  As  to  the  importance  and  form  of  the  attestation  clansa,  see 
note  (f),  p.  1161,  infra. 
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Whereas,  by  an  indenture  of  even  date  herewith,  and  i.  DefeaBanoeT^ 
expressed  to  be  made  between  the  within-named  A,  B.  of  2.  R43ci(«  mort- 
the  one  part,  and  the  within-named  C.  D.  of  the  other  gK^o^c^en 

part,  in  consideration  of  the  sum  of  £ to  the  said 

A.  B.  paid  by  the  said  C.  D.,  the  said  A.  B.  hath  cove- 
nanted with  the  said  C.  D.  for  payment  of  the  sum  of 

£ ,  with  interest  for  the  same  at  the  rate  of per 

cent,  per  annum  on  tlie day  of next ;  And  by 

the  same  indenture  the  said  A.  B.  hath  assigned  a  policy 

of  assurance  on  his  life,  granted  to  him  by  the  

Assurance  Society,  dated  the day  of ,  numbered 

,  for  the  sum  of  £ ,  and  mider  the  annual  pre- 
mium  of  £ ,  unto  the  said  C.  D.,  his  executors, 

administrators,  and  assigns,  subject  to  a  proviso  for  re- 
demption thereof,  upon  pajTnent  of  the  said  sum  of  £ , 

with  interest  for  the  same  at  the  rate  afore^id,  on  the 

said day  of  next ;  And  by  the  same  indenture 

the  said  A.  B.  hath  covenanted  with  the  said  C.  D.  for 

payment  of  interest  for  the  said  sum  of  £ ,  or  so 

much  thereof  as  shall  for  the  time  being  remain  unpaid, 

at  the  rate  aforesaid,  by  half-yearly  payments,  on  the 

day  of and  the day  of ,  in  case  of  the  said 

sum  of  £ or  any  part  thereof  remaining  unpaid  after 

the  said  day  of ;  And  in  the  same  iudenture 

are  contained  covenants  by  the  said  A.  B.  with  the  said 
C.  D,  for  keeping  on  foot  the  said  policy  of  assurance, 
and  for  restoring  the  same  if  become  voidable,  and  for 
effecting  a  new  or  substituted  insurance  or  insurances  in 
Ueu  thereof  if  become  void,  and  for  payment  of  the  annual 
premiums  and  sums  necessary  for  keeping  on  foot  such 


(c)  As  to  the  necessity  for  the  defeasance  being  written  on  the 
same  pai)er  or  parchment  as  the  warrant  of  attorney,  see  infra, 
p.  1163,  note. 


1160 


MORTGAGES. 


Fbkokdvkt 
XXXIV. 


TTAKRAKT  OF 

ATTORKXT  AS 

COLLATKKAL 

SKCURITT. 


3.  Warrant  of 
ftltomey  a  oolla- 
tend  Becority 
for  mortgage 
debt. 

4.  Execotion  not 
to  be  issoed 
until  default  in 
payment  of 
debt  or  per- 
formance of 
coTenants  nla- 
tive  to  insu- 
rance. 


5.  Power  to 
iasae  execution, 
in  ease  of 
default, 


6.  for  prineipal 
debtor  inteiest, 


respective  insurances,  and  for  enabling  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  in  case  of 
default  on  the  part  of  the  said  A.  B.  in  that  behalf,  to  pay 
such  annual  premiums  and  sums,  and  for  repayment  on 
demand  to  him  or  them  of  every  sum  of  money  so  paid, 
and  all  incidental  costs  and  expenses,  with  interest  after 

the  rate  of per  cent,  per  annum  from  the  time  or 

respective  times  of  the  same  ha\dng  been  paid ;  and,  in 
the  meantime,  the  monies  to  become  payable  under  the 
said  insurance  or  insurances  to  stand  charged  with  the 
payment  of  such  sum  or  sums  and  interest :  NOW,  BE 
IT  KNOWN,  that  the  within-written  warrant  of  attorney 
is  given  as  a  further  or  collateral  security  for  the  principal 
monies  and  interest  intended  to  be  secured  by  the  herein- 
before recited  indenture;  And,  accordingly,  that  no 
execution  shall  be  issued  upon  the  judgment  to  be  entered 
up  by  virtue  of  the  within-written  warrant  of  attorney, 
unless  or  imtil  default  shall  be  made  in  payment  of  the 

said  sum  of  £ or  the  interest  thereof,  or  any  part  of 

such  2)rincipal  money  or  interest  respectively,  or  in  the 
performance  of  any  of  the  covenants  so  as  aforesaid  con- 
tained in  the  hereinbefore  recited  indenture,  for  and  in 
relation  to  the  keeping  up  and  restoration  of  the  said 
subsisting  insurance  on  the  life  of  the  said  A.  B.,  and  the 
eflfectuation  (if  necessary)  of  a  new  or  substituted  insur- 
ance or  insurances  in  lieu  thereof,  and  the  payment  of  the 
annual  premiums  and  sums  necessarj'  for  keeping  on  foot 
such  respective  insurances,  and  the  repayment  on  demand, 
witli  interest  as  aforesaid,  of  every  sum  of  money  paid  by 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
in  or  towards  payment  of  such  premiums  and  sums,  and 
all  incidental  costs  and  expenses ;  But  in  case  any  such 
default  as  aforesaid  shall  be  made,  then  and  so  often  as 
the  same  may  happen,  it  shall  be  lawful  for  the  said 
CD.,  his  executors,  administrators,  or  assigns,  to  issue 
or  cause  to  be  issued  execution  upon  the  said  judgment 
for  such  sum  or  sums  of  money  as  he  or  they  shall 
require  to  be  levied  and  raised  in  order  to  repay  to  him- 
self or  themselves  the  said  sum  of  £ or  the  interest 
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thereof,  or  any  part  thereof  respectively,  or  to  enable  him      Prkobdemt 

or  them  to  make  the  pp-yment  or  payments  as  to  which  ' 

there  shall  have  been  such  default,  or  otherwise,  for  his      warrant  of 
or  their  effectual  and  entire  satisfaction  and  indemnity  in      oollatkbal 
respect  of  every  or  any  such  default ;  Together  with       skcuritt. 
costs  of  judgment  as  between  solicitor  and  chent,  inclu-  o^  other  Bams 
ding  therein  the  costs  of  registration,  execution,  sheriff's  demnity, 
poundage,  and  officer's  fees  of  keeping  possession,  auc-  7.  with  oogts 
tioneer*s  charges,  expenses  of  sale,  and  all  other  inci-  °^  i'^^sment,  &c. 
dental  charges  and  expenses  whatsoever ;   And  that  it 
shall  not  be  necessary  for  the  said  CD.,  his  executors  or 
administrators,  by  writ  of  revivor  entered  on  the  roll  or 
otherwise,'  to  revive  the  said  judgment,  or  to  take  any 
proceedings  for  reviving  or  keeping  on  foot  the  same, 
notwithstanding  that  no  proceeding  shall  have  been  taken 
thereon  for  the  space  of  six  years  or  any  other  period  (d) ; 
And  the  monies  to  be  received  from  time  to  time  upon  8.  Application 
any  such  execution  shall  be  applied  by  the  said  C.  D.,  his  undor  judg- 
executors,  administrators,  or  assigns,  in  pajinent  of  the  ™®'^*- 
sum  or  sums  of  money  in  payment  whereof  there  shall 
have  been  such  default  as  aforesaid,  or  othei'wise,  accord- 
ing to  the  circumstances,  in  such  manner  as  will,  as  nearly 
as  the  case  will  admit  of,  make  good  to  him  or  them  the 
loss  sustained  by  reason  of  such  default  or  defaults,  or 
breach  or  breaches  of  covenant,  as  shall  have  been  made 
or  taken  place  as  aforesaid,  so  as  to  render  the  said 
warrant  of  attorney  and  judgment  a  sufficient,  effectual, 
and  complete  collateral  security  for  the  principal  monies 
and  interest  intended  to  be  secured  by  the  hereinbefore 
recited  indenture,  and  all  incidental  costs  and  exj)ciises  (e). 


(d)  See  the  Common  Law  Procedure  Act  of  18d2  (15  &  16  Vict. 
c  76),  88.  128  otseq. 

(e)  The  law  invests  a  judgment  creditor  with  extensiye  powers  Advantages 
over  the  property  (as  weU  as  with  a  remedy  by  seizure  of  tho  powessed  by 
person)  of  his  debtor  for  obtaining  satisfaction  of  the  debt;  and  dltw^^^ 
assigns  to  this  description  of  creditor,  when  the  estate  of  the  debtor 

is  administered  after  his  death  by  the  Court  of  Chancery,  and  the 
power  of  making  the  judgment  directly  available  is  therefore  inter- 
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copied,  an  important  priority  in  the  distribution  of  the  assets; 
and  until  the  change  in  the  hiw  effected  by  the  recent  Act,  27  ft 
28  Vict.  c.  112,  s.  1,  such  a  creditor  was  in  the  position  of  a  secored 
creditor,  quoad  the  lands  of  the  debtor.  On  these  grounds,  when  a 
spocific  security  of  a  satisfeictory  description  was  unattainable,  its 
place  used  frequently  to  be  supplied,  or  its  insufficiency  eked  out, 
by  the  lender  of  money  being  put  in  the  situation  of  a  judgment 
creditor  of  the  borrower.  Since  the  change  in  the  law  which  has 
been  adverted  to,  by  which  the  security  upon  the  lands  of  the 
debtor,  which  constituted  the  most  important  of  the  adTantsges 
possessed  by  the  judgment  creditor,  has  been  taken  away,  warrants 
of  attorney  have  become  much  less  common  than  formerly ;  bat 
they  may  still  be  resorted  to  in  some  cases,  such  as  that  of  a  loan 
to  a  beneficed  clergyman,  where  the  lender,  who  cannot  get  a  direct 
charge  on  the  benefice,  may  desire  to  be  invested  wiUi  the  character 
of  a  judgment  creditor,  so  as  to  be  in  a  position  to  obtain  a  seques- 
tration. 

By  a  warrant  of  attorney  the  borrower  authorises  a  judgment 
to  be  entered  up  against  him  at  the  suit  of  the  creditor  for 
a  specified  sum  (usually  twice  the  amount  of  the  loan)— a  de- 
feasance (analogous  to  the  condition  of  a  bond)  being  subjoined, 
which  prescribes  the  use  to  be  made  of  the  judgment  as  a  secority 
for  the  payment  of  the  money  advanced  and  interest,  and  also,  if 
(as  in  the  Precedent  in  the  text)  the  circumstances  so  require,  for 
the  performance  of  ancillary  covenants.  When  judgment  has  been 
entered  up  by  virtue  of  this  authority,  the  lender  aoqmies  the 
position  and  remedies  of  a  judgment  creditor ;  which,  however,  he 
is  compelled  to  use  in  accordance  with  the  terms  of  the  defeasance, 
the  Court  in  which  the  judgment  has  been  obtained  exercising  an 
equitable  jurisdiction  to  prevent  irregcdarity  in  this  respect. 

By  1  &  2  Yict.  c.  1 10,  s.  9,  it  is  enacted,  that,  after  the  Isfc  of 
October,  1838,  ''  no  warrant  of  attorney  to  confess  judgment  in 
any  personal  action  or  cognovit  actionem  given  by  any  pezson 
shall  be  of  any  force,  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  such  person,  expressly 
named  by  him,  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  eflect  of  such  warrant  or  cognovit  before  the  same  is 
executed ;  which  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney."  And  a  warrant  of  attorney  not  so 
executed  is  not  rendered  valid  by  proof  that  the  person  executing 
did  in  fact  understand  or  was  informed  of  its  nature  and  effect 
(s.  10).  The  latter  branch  of  section  9  is  not  merely  directory^  but 
the  attestation  clause  is  an  essential  part  of  the  instrument,  and 
any  infoimality  in  the  clause  in  the  particulars  specified  in  the  Act 
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may  be  fiital  to  its  validity.    See  Lusli's  Common  Law  Practice,       PRwniMKt 
3rd  edit.,  by  Dixon,  pp.   801,  802,  and  the  cases  there  cited;         ^^^' 
Ghitty's  Statutes,  3rd  edit.,  vol.  iy.,  p.  859,  note  (5).  wa&bakt  of 

By  3  &  4  Geo.  4,  c.  39,  it  is  enacted  (s.  1),  that,  after  the  29th      attorkbt  as 
of  September,  1822,  '*  if  the  holder  thereof  shall  think  fit,  eyery 
warrant  of  attorney  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thereof,  and  the  ^^'*°*^^ 
defeasance  and  indorsements  thereon,  in  case  such  warrant  of  ^j^  within 
attorney  shall  be  given  to  confess  judgment  in  his  Majesty's  Court  twenty-one 
of  King's  Bench  at  Westminster,  or  such  a  true  copy  thereof  as  ^*y.*  *^''  ®*®" 
aforesaid,  in  case  such  warrant  of  attorney  shall  be  given  to  con- 
fess judgment  in  any  other  court,  shall,  within  twenty-one  days 
after  the  execution  of  such  warrant  of  attorney,  be  filed,  together 
with  an  affidavit  of  the  time  of  the  execution  thereof,  with  the 
clerk  of  the  docquets  and  judgments  in  the  said  Court  of  King's 
Bench."    Section  2  provides  for  a  warrant  of  attorney  not  filed 
within  the  twenty-one  days,  or  on  which  judgment  is  not  signed  or 
execution  issued  within  the  twenty-one  days,  being  void  against 
the  assignees  under  a  commission  of  bankruptcy  issued  after  the 
expiration  of  the  twenty-one  days.    By  section  4,  if  such  warrant 
of  attorney  is  given  subject  to  a  defeasance,  the  defeasance  is 
required  to  be  written  on  the  same  paper  or  parchment  as  the 
warrant  of  attorney  before  it  is  filed,  otherwise  the  warrant  of 
attorney  is  to  be  void ;   and  by  section  5  the  above-mentioned 
officer  of  the  Court  of  King's  Bench  was  required  to  keep  a  book 
oontaining  a  list  of  warrants  of  attorney.     Under  1  Vict.  c.  30, 
8S.  1,  5,  the  duties  of  clerk  of  the  docquets  and  judgments  in  the 
Court  of  Queen's  Bench  are  performed  by  one  of  the  Masters  of 
the  court.    For  greater  facility  of  search,  this  officer  is,  by  6  &  7 
Yict.  c.  66,    required  to  keep  an   index  with  certain   specified 
particulars,  as  well  as  a  book  oontaining  a  Hst  of  warrants  of 
attorney.    The  enactments  of  3  &  4  Geo.  4,  o.  39,  as  to  the  filing, 
&c,  of  warrants  of  attome}',  are  overridden  as  to  ti*aders  by  the 
more  stringent  provision  in  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Yict.  o.  106,  s.  136),  which  altogether  avoids  a 
warrant  of  attorney  not  duly  filed  within  the  twenty-one  days,  or 
as  to  which  any  defeasance  or  condition  to  which  it  is  subject  is 
not  written  on  the  same  paper  or  parchment  as  the  warrant  of 
attorney  before  the  filing  thereof. 

The  2dth,  26th,  and  27th  Bules  of  Hilary  Term,  1853,  are  as 
follows  :— 

''  25.  No  judgment  shall  be  signed  upon  any  cognovit,  or  any  Rules  of  Hilary 
warrant  of  attorney,  without  such  cognovit  or  warrant   being  Term,  1863,  as 
delivered  to  and  filed  by  the  Master,  who  is  hereby  ordered  to  file  *?iT*^'*"*' 
the  same  in  the  order  in  which  it  is  received. 
**  26.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney 
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aboyo  one  and  under  ten  years  old,  is  to  be  obtained  by  oider  of  a 
judge  made  ex  parte;  and  if  ten  years  old  or  more,  upon  a  sum- 
mons to  show  cause. 

**  27.  Every  attorney  or  other  person  who  shall  prepare  any 
warrant  of  attoniey  to  confess  judgment,  which  is  to  be  subject  to 
any  defeasance,  shall  caiise  such  defeasance  to  be  written  on  the 
same  paper  or  parchment  on  which  the  warrant  is  written,  or  cause 
a  memorandum  in  writing  to  be  made  on  such  warrant  containiBg 
the  substance  or  effect  of  such  defeasance." 

On  these  rules  it  may  be  observed,  that,  when  a  warrant  of 
attorney  is  given,  the  ordinary  course  is  to  enter  up  judgment 
upon  it  forthwith ;  and  that,  if  the  rule  requiring  the  defeasance 
to  bo  on  the  same  paper  or  parchment  as  the  warrant  of  attorney  is 
disregarded  by  an  attorney  or  other  officer  of  the  court,  it  subjects 
him  to  ccnsui'e,  but  the  security  itself  is  not  thereby  avoided, 
except  as  against  assignees  in  bankruptcy :  see  Lush's  Practioe,  p. 
811.  The  object  of  the  last-mentioned  rule  is,  that  it  may  appear 
to  the  Court  upon  what  teims  the  judgment  should  be  entered  up 
and  execution  issued ;  and  it  seems,  therefore,  that  all  collateral 
securities  must  be  noticed  in  the  defeasance  {Mordl  t.  Dvibott,  d 
Taunt.  235). 

A  warrant  of  attorney  is  usually  under  seal ;  but  not  neoessanly 
so,  unless,  as  in  the  Precedent  in  the  text,  it  contains  a  release  of 
errors.  A  warrant  of  attome3%  ^  ^  security  for  money  or  stock,  is 
chargeable  (under  13  &  14  Yict.  c.  97),  with  the  same  duty  as  a 
bond  for  the  like  purpose— except  when  the  payment  or  transfer 
of  the  money  or  stock  is  already  secured  by  an  instrument  whidi 
has  paid  the  proper  ad  valorem  duty  exceeding  5s,,  in  which  case  a 
duty  of  OS.  is  payable  on  the  warrant  of  attorney ;  but  the  de- 
feasance, being  part  of  the  same  instrument,  does  not  need  any 
further  stamp  {Cawthome  v.  Holben,  1  Bing.  N.  B.  279). 

For  fuller  details  as  to  the  practice  connected  with  warrants 
of  attorney,  see  Lush's  Practice,  pp.  800 — 817;  Chitty*s  Statutes, 
tit.  VjWarrant  of  Attorney,"  vol.  iv.,  pp.  855  et  seq. 

The  135th  section  of  the  Bankrupt  Law  Consolidation  Act,  1819, 
enacts,  that  every  warrant  of  attorney  to  confess  judgment  in  any 
personal  action  given  by  any  bankrupt  after  the  oommoncement  of 
that  Act,  and  within  two  months  of  the  filing  of  a  petition  for 
adjudication  of  bankruptcy  by  or  against  such  bankrupt,  and  being 
for  or  in  respect  of  (wholly  or  in  part)  an  antecedent  debt  or  money 
demand,  such  bankrupt  being  unable  to  meet  his  engagements  at 
the  time  of  giving  such  warrant  of  attorney,  shall  be  deemed  and 
taken  to  be  null  and  void,  whether  the  same  shall  have  been  given 
by  such  bankrupt  in  contemplation  of  bankruptcy  or  not  The 
184th  section,  after  enacting  that  no  creditor  having  security  for 
his  debt,  or  having  made  any  attachment  of  the  goods  and  chattels 
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of  the  bankrupt,  shall  receiye  upon  any  security  or  attachment       Frxobdsnt 
more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any         XXXIV. 
execution  levied,  or  mortgage  or  lien  upon  any  pai-t  of  the  property       ^^  ~,  ^t 
of  the  bankrupt  before  the  petition,  provides  that  nothing  therein      attobhet  as 
contained  shall  be  deemed  to  give  validity  to  any  warrant  of  attor-       oollatbbal 

ney  declared  to  bo  null  and  void  by  any  provision  of  that  Act,  nor  ' 

to  any  judgment  or  execution  thereon.    See  also  section  133  of  the 
same  Act. 

With  respect  to  the  remedies  of  the  judgment  creditor  over  the  Bemedies  of 
personal  property  of  the  debtor,  reference  may  here  be  made  J^^g°»«nt 
to  the  extension  of  his  powers  conferred  by  1  &  2  Vict.  c.  110, 
enabling  money,  bank  notes,  cheques,  bills  of  exchange,  promis- 
sory notes,  bonds,  specialties,  or  other  securities  for  money  to  be 
taken  in  execution  (s.  12),  and  Government  stock,  and  the  stocks 
or  shares  of  public  companies,  to  be  reached  by  means  of  a  charging 
order  (s.  14,  extended  by  3  &  4  Vict.  c.  82,  s.  1),  and  the  power 
given  by  what  are  called  the  garnishee  clauses  of  the  Common 
Law  Procedure  Act  of  1854  (17  &  18  Vict.  c.  125,  ss.  60—67),  of 
attaching  debts  owing  to  the  judgment  debtor,  analogous  to  the 
process  by  foreign  attachment  in  the  Lord  Mayor's  Court.  The 
Judgment  Extension  Act,  1868  (31  &  32  Yict.  c.  54),  affoi*ding 
ikcilities  for  enforcing  English  judgments  in  Ireland  and  Scotland, 
and  vice  versd,,  may  also  here  be  adverted  to. 

The  operation  of  a  judgment  as  a  charge  upon'  the  real  estate  Jadgments  no 
of  the  debtor,  under  1  &  2  Vict.  c.  110,  after  undergoing  con-  5,°"*^^^^  ®^^^^® 
siderablo  modification  by  virtue  of  the  Act  23  &  24  Vict.  o.  38,  estate. 
8.  5,  rendering  the  judgment  of  no  avail  against  purchasers  unless 
a  writ  of  execution  should  be  issued  and  registered,  and  put  in 
force  within  three  months,  has  at  length  been  entirely  taken  away 
by  the  recent  Act  27  &  28  Vict.  c.  112,  whereby  no  judgment  is  in 
fature  to  affect  the  land  of  the  debtor  imtil  the  same  shall  have 
been  actually  delivered  in  execution  (s.  1) ;  but  the  Act  contains 
a  provision  (a.  4)  enabling  the  creditor,  to  whom  the  land  has 
been  so  deliTered,.to  obtain  a  sale  of  the  land  on  petition  to  the 
Court  of  Chancery.  The  Act  (s.  3)  requires  the  writ  of  execution 
to  be  registered,  but  provides  that  no  other  or  prior  registration 
of  the  judgment  shall  be  necessary.  The  construction  of  this  Act 
has  given  rise  to  much  difficulty,  as  it  makes  no  provision  for  the 
case  of  the  land  not  being  extendible,  as  where  the  debtor  has  only 
the  equity  of  redemption,  or  there  is  a  prior  execution  creditor  in 
the  field  (see  a  note  of  the  reporter  in  4  Giff.  518).  It  has  been 
determined,  however,  that  the  Act  was  not  intended  to  sweep  away 
all  the  remedies  of  a  judgment  creditor  so  situate  against  the  lands  of 
the  debtor,  and  that,  although  he  cannot  obtain  a  summary  remedy 
by  sale  under  the  Act,  he  may,  after  suing  out  an  elegit,  enforce 
his  equitable  rights  by  bill  {Re  Cowhridge  Bailway  Company,  L.  B, 
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5  £q.  415 ;  Thornton  t.  Finch^  4  Giff.  515 ;  and  as  to  the  eqnitabld 
remedy,  see  also  Partridge  t.  Foster ^  34  Beay.  1 ;  Godfrey  t.  Tucker^ 
33  Beay.  280). 

Haying  regard  to  the  recent  Act,  the  registration  of  the  judg- 
ment will  henceforth,  as  it  seems,  be  useless  as  a  means  of  affiocting 
the  land  of  the  debtor,  the  alienation  of  which  at  any  time  before 
its  actual  deliyery  under  an  elegit,  or  (as  to  an  equity  of  redemption 
or  other  interest  not  extendible),  before  bill  filed,  will  defioat  the 
rights  of  the  creditor ;  but  it  must  be  borne  in  mind,  that  registra- 
tion and  re-registration  eyery  fiye  years  are  rendered  necessary  by 
23  &  24  Vict.  c.  3d,  8S.  3,  4,  in  order  to  secure  to  the  judgment  cre- 
ditor his  precedence  oyer  creditors  by  specialty  and  simple  contract 
in  the  administration  of  the  assets  after  the  decease  of  the  debtor: 
as  to  which  see  Williams  on  Executors,  pt.  iii.,  bk.  2,  c  2,  s.  2. 
As  to  the  remedies  of  judgment  creditors,  see  further  Trower  on  the 
Law  of  Debtor  and  Creditor. 

Warrants  of  attorney  haye  long  been  in  use  as  a  means  of 
eyading  the  restrictions  imposed  on  the  power  of  incumbents  to 
charge  their  benefices  by  the  13  Eliz.  c.  20,  which  declares  that 
such  charges  shall  be  absolutely  yoid.   This  enactment  remains  un- 
affected by  the  proyision  of  1  &  2  Yict.  c.  110,  making  a  judgment 
a  charge  on  the  lands  of  the  debtor  {Hawkins  y.  Qaiherooie^  6  De  G. 
liC.  &  G.  1);  a  proyision,  moreoyer,  which,  as  has  been  seen,  is 
now  greatly  modified.    A  demise  of  a  living  by  way  of  secarity 
is  yoid  under  13  Eliz.  c.  20  {Shaw  y.  Pritchard,  10  B.  &C.  241; 
and  see  Walthew  y.  Crofts,  6  Exch.  1).    A  warrant  of  attorney 
giyen  by  an  incumbent,  the  object  of  which  is  expressed  to  be 
to  enable  the  creditor  to  obtain  a  sequestration  of  the  benefice, 
will  also  be  yoid  under  the  Act,  as  an  attempt  to  do  indirectly 
what  the  Act  prohibits  to  be  done  directly  {Flight  y.  SaUer,  1  B.  & 
Ad.  673;  Newland  y.  Watkin,  9  Bing.  113,  more  fully  reported  in 
1  L.  J.,  N.  S.,  C.  P.  177;  Saltinarshe  y.  Hewitt,  1  Ad.  &  EL  812). 
And  it  would  seem  to  be  immaterial  whether  the  unlawful  object 
appears  on  the  face  of  the  warrant  of  attorney  itself,  or  is  stated  in 
a  collateral  instrument :   see  Long  y.  Storie^  3  De  G.  &  Sm.  30S, 
where  a  contemporaneous  agreement  pointing  directly  to  a  pro- 
ceeding by  sequestration  as  being  in  the  contemplation  of  the 
parties,  was  held  to  Lnyalidate  the  warrant.  Howeyer,  in  BriUen  y. 
Wait,  3  B.  &  Ad.  915,  and  Colebrook  y.  Layton,  4  Bam.  &  Ad.  57S,  it 
was  held  that  the  intention  to  sequestrate  the  liying,  unless  it 
appears  on  the  face  of  the  warrant  of  attorney  itself,  or  in  a  col- 
lateral instrument  which  is  in  effect  incorporated  in  it  by  reference, 
will  not  inyalidate  it.    If  the  intention  to  affect  the  benefice  does  not 
appear  upon  the  face  of  any  of  the  securities,  mere  parol  eyidonoe 
of  the  intention  is  not  admissible  to  impeach  them  {CoUhrock  y. 
Layton,  4  Bam.  &  Ad.  583 ;  SoUmarshe  y.  HewiU,  abi  supra) ;  and 
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although  a  deed  containing  a  grant  of  or  covenant  to  pay  an 
annuity,  and  an  express  charge  of  it  upon  the  benefice,  will  be 
void  as  to  the  charge,  it  will  be  good  as  to  the  personal  coyenant, 
and  a  warrant  of  attorney  given  as  a  farther  security,  will  be  like- 
wise valid,  provided  it  does  not  purport  to  be  given  with  a  view  to 
a  sequestration  {Oihbons  v.  Hooper,  2  B.  &  Ad.  734 ;  Fairdoth  v. 
Gumey^  9  Bing.  622 ;  Cdtbrook  v.  Lay  ton,  ubi  sup. ;  Moore  v. 
Ramsden,  7  Ad.  &  El.  898).  A  distinction  has  been  taken  in  some 
of  the  cases  between  a  warrant  for  securing  an  annuity  and  autho« 
rising  a  sequestration  to  issue  for  arrears  only,  and  an  authority  to 
keep  up  the  sequestration  after  the  arrears  are  satisfied  to  raise 
a  fund  for  securing  the  future  payments  (as  in  Flight  v.  SaJier,  ubi 
sup.) ;  the  former  being  held  valid  on  the  ground  apparently  that 
the  grantee  is  not  placed  in  a  better  position  than  any  other 
creditor,  further  than  as  he  is  afiforded  the  means  of  a  more  speedy 
execution  {Moore  v.  Ramaden,  3  B.  &  Ad.  917,  note;  Kirlew  v. 
BuUs,  2  B.  &  Ad.  736,  note ;  Britten  v.  Wait,  ubi  sup.) :  but  these 
casea  have  since  been  overruled  {Newland  v.  Watkin,  ubi  sup. ; 
SaUmarthe  v.  Hevntt,  ubi  sup.). 

The  result  of  the  authorities  seems  to  be,  that  a  warrant  of 
attorney  given  by  a  clergyman  will  be  valid,  although  its  imme- 
diate object  and  consequence  is  a  sequestrating  of  his  benefice ;  but 
the  intention  to  affect  the  living  directly  or  indirectly  must  not 
appear  on  the  face  of  the  warrant,  nor,  as  it  is  conceived,  on  any 
collateral  instrument.  There  appears  to  be  no  objection  to  a  gene- 
ral authority  being  inserted  to  issue  execution,  as  this  does  not 
necessarily  imply  the  particular  proceeding  by  sequestration.  See 
further  on  this  subject,  Coote  on  Mortgages,  3rd  edit.,  202. 

An  attempt  has  sometimes  been  made  to  evade  a  restriction  on 
alienation  contained  in  a  deed  or  will  by  means  of  a  warrant  of 
attorney ;  but  such  an  instrument,  if  given  with  the  express  object 
of  evading  the  restriction,  would,  if  followed  by  judgment  and 
execution  against  the  property,  occasion  a  forfeiture,  although  the 
prohibition  is  confined  to  voluntary  alienation  {Doe  d.  Mitchinson  v. 
CarUVy  8  T.  B.  300 ;  and  see  Doe  d.  Norfolk  v.  Hawke,  2  East,  481 ; 
Croft  v.  Lumley,  6  El.  &  Bl.  682,  6  H.  L.  Ca.  742) ;  though  it 
would  be  otherwise,  if  no  such  intention  be  shown,  unless  the 
restriction  extends  to  alienation  by  act  of  law  (see  the  first  case  of 
Doe  v.  Carter  J  8  T.  B.  57 ;  Croft  v.  Lumley,  ubi  sup. ;  Avieon  v. 
Hohnes,  1  J.  &  U.  530;  Davids.  Conv.,  2nd  od.,  vol.  iii.,  p.  88, 
p.  646,  note). 
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8TO0K  ARD 

DXVIBBKDS. 

1.  Parties. 


MORTGAGE  to  secure  the  Ee-transfer  of  Stock,  and 
the  intermediate  Payment  of  Sums  equal  to  the 
Dividends  (a). 

THIS  INDENTURE,  made,   &c..  Between  A.  B.  of 
&c.  [mortgagor],  of  the  one  part;  andC.  D.  of  &<;.,  E.F. 


Mortgages  to 
secure  re- 
transfer  of 
stock. 


Payment  of 
money  instead 
of  stock  to  fidu* 
ciary  mort- 
gagees. 


(a)  Mortgages  to  secnre  the  re-transfer  of  stock  are  not  very 
tmoominon.  One  case  in  which  they  are  employed  is  that  of 
trustees,  'who  haye  no  power  to  lend  on  mortgage,  bnt  are  desirons 
to  accommodate  a  cestui  qne  trust  with  a  loan  of  money,  and  to 
secure  the  re-purchase  of  the  exact  sum  of  stock  sold,  instead  of 
the  repayment  of  the  sum  of  money  advanced.  Such  a  loan,  how- 
ever,  being  a  transaction  by  which  a  less  perfect  secnrifv  is 
substituted  for  a  more  perfect  one,  is  probably  a  breach  of 
trust  (see  the  remarks  of  Lord  Chancellor  Cranworth^  in  the 
case  of  Pell  v.  De  Winton,  2  De  0.  &  J.  19),  and  is  not  to  be 
recommended.  Where,  as  in  the  Precedent  in  the  text,  the  con- 
tract is  for  re- transfer  of  the  stock,  and  for  intermediate  payments 
equal  to  the  dividends,  the  transaction  must  be  one  purely  of 
accommodation  to  the  borrower,  as  the  lender  cannot  by  any 
possibility  be  bettor  off  than  he  would  have  been  had  he  retained 
the  stock ;  but  where,  as  in  the  next  Precedent,  the  contract  is  for 
ro-transfer  of  the  stock,  and  payment  of  interest  on  the  produce, 
the  lender  may  obtain  the  benefit  of  a  higher  rate  of  interest,  at 
the  same  time  that  he  avoids  selling  out  in  a  disadvantageons 
condition  of  the  market.  It  is  hardly  necessary  to  observe,  that 
trustees  who  have  the  usual  power  to  lend  the  trust  money  on 
real  security,  should  take  a  security  for  the  repayment  of  the 
money  lent,  not  a  security  for  the  re-purchase  of  the  stock  sold  to 
produce  that  money. 

In  the  case-  above  referred  to  of  Pell  v.  Be  Wintorif  2  De  G.  &  J. 
13,  in  which  an  estate  had  been  mortgaged  for  securing  a  sum  of 
stock,  and  the  title  to  a  portion  of  the  stods:  had  become  vested  in 
the  trustees  of  a  settlement,  with  power  to  vary  investments  and 
give  receipts,  and  part  of  the  mortgaged  estate  was  sold,  and  the 
proceeds  were  paid  rat^ably  among  the  parties  entitled  to  the  stock. 
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of  &c.,  and  G.  H.  of  &c.  [mortgagees],  of  the  other  part :      PjiEOHDBrt 
WITNESSETH,  that  in  consideration  of  the  said  C.  D.,        ^^' 
E.  F.,  and  G.  H.  having,   at  the  request  of  the  said    moetoagkfoii 

BTOOK  ABD 

A.  B.,  sold  the  sum  of  £ 8Z.  per  Cent.  Consolidated      ditibbitds. 

Bank  Annuities,  standing  in  the  names  of  the  said  C.  D.,   ^TwitneBseth. 
E.  F.,  and  G.  H.,  and  having  this  day  paid  the  sum  of  3.  Conaidera- 

£ sterling,  the  net  sum  produced  by  such  sale,  to  the  *^<^''- 

said  A.  B.  (the  receipt  of  which  said  sum  of  £ he 


it  Tras  held  by  the  Loi*d  Chancellor  Crantoorth,  that  the  land  sold 
was  not  discharged.  The  proviso  in  the  mortgago  deed,  it  was 
said,  was  for  the  re-transfer  of  stock,  and  the  power  to  give  receipts 
could  only  be  construed  to  extend  to  what  they  were  authorised  to 
receive ;  although,  as  it  was  intimated,  the  trast  might  have  been 
held  to  be  substantially  complied  with  if  it  had  appeared  on  the 
face  of  the  purchase  deed  that  they  had  received  money  instead  of 
stock  with  a  view  to  a  re-investment  on  real  security. 

It^seems  that  if  the  re- transfer  of  the  stock  be  secured  merely  by 
a  bond  or  covenant,  on  the  failure  of  the  borrower  to  replace  the 
stock  by  the  appointed  day,  the  lender  may  recover  at  law,  at  his 
option,  either  the  present  value  of  the  stock,  or  its  value  npon  the  day 
when  it  ought  to  have  been  replaced  {McArthur  v.  Sea/orth,  2  Taunt. 
257  ;  and  see  Shepherd  v.  Johnson,  2  East,  211) ;  but  in  the  cose  of  a 
mortgage  for  securing  the  re- transfer  of  stock  in  the  ordinary  form, 
containing  a  covenant  and  proviso  for  redemption,  with  a  power  of 
sale  and  a  trust  to  apply  the  proceeds  in  replacing  the  stock,  what- 
ever the  rights  of  the  mortgagee  may  be  at  law,  the  mortgagor  is, 
in  equity,  entitled  to  redeem  at  any  time  on  replacing  the  stock 
with  interest,  notwithstanding  a  fall  in  the  price  since  the  day 
named  in  the  covenant  (Blyth  v.  Carpenter,  L.  B.  2  Eq.  501). 
Upon  the  construction  of  bonds  for  the  replacement  of  stock,  see 
also  FotTest  v.  Elwes,  4  Yes.  492  (a  case  of  doubtful  authority) ; 
Ooddard  v.  Lethbridge,  16  Beav.  529. 

For  the  cases  connected  with  the  operation  of  the  usury  laws 
upon  mortgages  for  the  re-transfer  of  stock  (which,  since  the  repeal 
of  those  laws,  are  of  Httle  practical  importance),  and  in  general  as 
to  mortgages  of  this  description,  see  Coote  on  Mortgages,  3rd  edit., 
chap.  18,  pp.  274  et  seq. ;  Powell  on  Mortgages  by  Coventry,  1066 
et  oeq. ;  and  as  to  the  validity  of  such  mortgages  while  the  usury 
laws  were  in  force,  see  also  the  following  recent  cases,  Attorney' 
Gen.  V.  Eoaingworth,  2  H.  &  N.  416;  Baskett  v.  Skeel,  11  W.  E. 
1019.  Afl  to  the  ad  valorem  duty  upon  mortgages  for  the  re- 
transfer  of  stock,  see  supra,  p.  806. 
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the  said  A.  B.  doth  hereby  acknowledge),  He  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  C.  D.,  E,  F.,  and 
G.  H.,  their  executors  and  administrators,  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  will,  at 

his  or  their  o\m  cost,  on  the day  of next,  transfer 

into  the  names  or  name  of  the  said  C.  D.,  £.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  the  sum  o{£ 91.  per  Cent.  Consolidated  Bank 

Annuities,  and  will  in  the  meantime  pay  to  the  said 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administi*ators  of  such  survivor, 
their  or  his  assigns,  such  sums  of  money  as  they  or  he 
woidd  have  been  entitled  to  receive  as  and  for  the  dividends 

of  the   said  sum  of  £ 8L   per  Cent.  Consolidated 

Bank  Annuities  so  sold  by  them  as  aforesaid,  if  the  same 

had  not  been  sold,  at  such  times  and  in  such  manner  as 

c.  Wiineneth :     such  dividends  would  have  been  payable  :  AND  THIS 

INDENTURE  FURTHER  WITNESSETH,  that,  for 
the  consideration  aforesaid,  He  the  said  A.  B.  doth  hereby 
grant  and  confiim  imto  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  heirs  and  assigns.  All  axd  singular  the  messuages 
or  tenements,  farms,  lands,  and  hereditaments  situate  in 

the  parishes  of  and  ,  in  the  county  of- , 

specified  in  the  schedide  hereimder  written ;  Together 
WITH  &c. :  [General  tcords,  svpra,  p.  860] :  To  have  am) 
to  hold  the  said  messuages  or  tenements,  farms,  lands, 
and  hereditaments,  and  all  other  the  premises  herein- 
before expressed  to  be  hereby  granted  unto  the  said  C.  D., 
E.  F.,  and  G.  H.,  their  heirs  and  assigns.  To  the  use  of 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns, 
for  ever.  Subject  to  tlie  proviso  for  redemption  herein- 
after contained :  Provided  always,  and  it  is  hereby 
agreed  and  declaimed,  that,  if  the  said  A.  B.,  his  heiis, 
executors,  administrators,  or  assigns  shall,  on  the  said 

day  of  next,  transfer  into  the  names  or  name 

of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
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such  survivor,  their  or  his  assigns,  the  said  sum  of  £ Trboedbht 

8i.  per  Cent.  Consolidated  Bank  Annuities,  and  shall  in 

the  meantime  pay  to  them  or  him  such  sums  of  money  as  moktoaok  for 

they  or  he  would  have  been  entitled  to  receive  as  and  for  dividends. 


the  dividends  of  the  said  sum  of  £ 3Z.  per  Cent. 

Consolidated  Bank  Annuities  so  sold  by  them  as  afore- 
said, if  the  same  had  not  been  sold,  at  such  times  and  in 
such  manner  as  such  dividends  would  have  been  payable, 
then  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  their 
or  his  assigns,  shall  at  any  time  afterwards,  upon  the 
request  and  at  the  cost  of  the  said  A.  B.,  his  heirs,  execu- 
tors, administrators,  or  assigns,  reconvey  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted.  To  the  use 
of  the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  they 
shall  direct:  And  the  said  A.  B.  doth  hereby,  for  him-  11.  CoTcnantto 
self,  his  heirs,  executors,  and  administrators,  covenant  to  dividend?."* 
with  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  executors 

and  administrators,  that  in  case  the  said  sum  of  £ 

8Z.  per  Cent.  Consolidated  Bank  Annuities,  or  any  part 
thereof,  shall  not  be  transferred  into  the  names  or  name 
of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such    survivor,  their   or  his  assigns,    on   or   before  the 

said day  of next,  he  the  said  A.  B.,  his  heirs, 

executors,  or  administrators  will,  so  long  as  the  same 
sum  or  any  part  thereof  shall  remain  unreplaced,  pay 
to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executoi's  or  administrators  of 
such  survivor,  their  or  his  assigns,  such  sums  of  money 
as  they  or  he  would  have  been  entitled  to  receive  as  and 

for  the  dividends  of  the  said  sum  of  £ 3Z.  per  Cent. 

Consolidated  Bank  Annuities  so  sold  by  them  as  afore- 
said, if  the  same  had  not  been  sold,  or  of  so  much 
thereof  as  shall  not  for  the  time  being  have  been  re- 
placed, at  such  times  and  in  such  manner  as  such  divi- 
dends would  have  been  payable  :  Provided  always,  and  12.  Declaration 
it  is  hereby  agreed  and  declared  between  and  by  the  said  *^»*  ^^^^  and 
C.  D*i  E.  F.,  and  G.  H.,  that  the  said  sum  of  £ SI,  tomortgageea 
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per  Cent.  Consolidated  Bank  Annuities  so  sold  by  them 
as  aforesaid  belonged  to  them  upon  a  joint  account,  in 
equity  as  well  as  at  law;  and,  accordingly,  that  the 
said  C.  D.,  E.  F.,  and  G.  H.,  and  the  survivors  and 
survivor  of  them,  shall  remain  entitled,  in  equity  as  wdl 
as  at  law,  to  the  sum  of  £ 8Z.  per  Cent.  Consoli- 
dated Bank  Annuities,  and  sums  of  money  equivalent  to 
the  dividends  thereof,  intended  to  be  hereby  secured; 
and  that  the  receipt  of  the  survivors  or  survivor  of  them, 
or  of  the  executors  or  administrators  of  such  survivor,  or 
their  or  his  assigns,  shall  be  an  effectual  discharge  for 
the  same  and  eveiy  part  thereof  respectively  :  [Power  of 
sale — Heirs  of  surviving  mortgagee  to  concur  in  conveyance 
— Power  not  to  he  exercised  by  mortgagees^  or  surciron  or 
survivor^  "  unless  and  until  they  or  he  shall  have  become 
entitled  to  require  the  transfer  of  the  said  Bank  Annui- 
ties, the  transfer  of  which  is  expressed  and, intended  to 
be  hereby  secured,  and  they  or  he  shall  have  given  a 
notice  in  writing  to  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  to  transfer  the  Bank  Annui- 
ties, and  to  pay  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  or  left  a  notice  in  writing 
to  that  effect  at  or  upon  some  part  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  and  default 
shall  have  been  made  in  transfer  of  such  Bank  Annuities 
or  some  part  thereof,  or  in  payment  of  such  monies  or 
some  part  thereof,  for  six  calendar  months  from  the  time 
of  giving  or  leaving  such  notice,  or  unless  and  until 
some  sum  of  money  which  shall  become  payable  by 
virtue  of  these  presents  as  an  equivalent  for  the  dividend 

of  the  said  sum  oi  £ 8Z.  per  Cent.  Consolidated  Bank 

Annuities  so  sold  as  aforesaid,  or  a  part  of  some  such 
siun  of  money,  shall  have  become  in  arrear  for  three 
calendar  months  " — Purchaser  not  to  see  whether  such 
events  have  happened,  "  or  whether  any  default  has  been 
made  in  transfer  of  any  Bank  Annuities,  or  in  pay- 
ment of  any  monies  intended  to  be  hereby  secured,  at 
the  time  hereinbefore  appointed  for  the  transfer  or 
pajTnent  thereof,   or  whether   any   Bank  Annuities  or 
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monies  remain  on  the  security  of  these  pre*sents,"  or  (U 
to  the  regularity  of  the  sale  in  other  respects — Receipt  of 
ihe  mortgagees  to  be  a  discharge  for  the  purchase  money — 
Trusts  of  purchase  money :  First  for  payment  of  expenses, 
next  for  application  thereof'^  in  or  towards  satisfaction  of 
the  Bank  Annuities  and  monies  for  the  time  being  owing 
on  the  security  of  these  presents" — Ultimate  trust  for  the 
mortgagor — Power  of  sale  to  he  exercised  by  any  persons 
entitled  to  give  a  receipt  for  "the  said  Bank  Annuities 
and  monies  for  the  time  being  owing  on  the  security  of 
these  presents  " — Mortgagees  not  to  be  liable  for  invo- 
hmtary  Josses,  supra,  pp.  873 — 876,  mutatis  mutandis — 
Covenants  for  right  to  convey — For  quiet  enjoyment  by  the 
mortgagees  '*  if  default  shall  be  made  in  transfer  of  the 

said   sum  of  £ Ql,   per   Cent.  Consolidated  Bank 

Annuities  or  any  part  thereof,  or  in  payment  of  any 
monies  intended  to  be  hereby  secured  contrary  to  the  pro- 
yisions  in  that  behalf  hereinbefore  contained  " — Free 
from  incumbrances — For  further  assurance,  supra,  p,  877]. 
In  witness  &c. 

THE  SCHEDULE  referred  to  in  the  above-written 
indenture. 


Prkcbdivt 
XXXV. 


VORTOAGB  fOft 
STOCK  AHD 
DIVIBBNDS. 


14.  CoYeniuiU 
for  title. 


XXXVI. 


MOETGAGE  to  secure  the  Ee-transfer  of  Stock,  and      Prbokdrmt 

the  Payment  o/ Interest  on  its  Value — The  Stock  ' 

lent  is  standing  in  the  Name  of  the  Accountant- 
General  of  the  Court  of  Chancery  in  Trust  in 
a  Cause,  and  is  lent  with  the  Approbation  of  the 
Court  (a). 

THIS    INDENTURE,  made    &c..    Between    A.    B.  i.  parties. 
of  4&C.    [mortgagor],    of   the  one  part;    and   C.  D.  of 


MORTGAGE   VQR 

8T0CK   AND 

INTKRE8T  ON 

THB   PKODUOB. 


(a)  See  supra,  p.  1168,  note  (a). 
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STOCK  AND 

IHTBRBST  OH 

tHI    PBOOUCB. 

2.  RecitaTi: 

8.  Agreement 
for  loan,  subject 
to  approral  of 
Coart ; 


4.  — order  ap* 
proving  secarity 
and  referring 
title; 


&c.,  E.  F.  or&c,  and  G.  H.  of  &c.  [mortgagees],  of  the 
other  part :  Whereas  the  said  C.  D.,  E.  F.,  and  G.  H., 
in  anticipation  of  their  appointment  as  such  trustees  as 
hereinafter  mentioned,  agreed,  subject  to  the  approyal  of 
the  Court  of  Chancery,  to   transfer  to  the  said  A.  B., 

by  way  of  loan,  £ 8Z.  per  Cent.  Consolidated  Bank 

Annuities,  out  of  certain  funds,  part  of  the  personal 
estate  of  X.  Y.  of  &c.,  deceased,  upon  having  the  re- 
transfer  thereof,  with  interest  on  the  sum  forming  the 

equivalent  of  the  said  stock,  at  the  rate  of per  cent. 

per  annum,  secured  in  manner  hereinafter  appearing: 
And  whereas,  by  an  order  of  the  Court  of  Chancery 

made  on  the day  of by  the  Master  of  the  Rolls, 

in  a  cause  in  which and  others  were  plaintiffs,  and 


5.  — 0  rtiScate 

approving' 

titis; 


and  others  were  defendants  (being  a  suit  for  carrying 

into  execution  the  trusts  of  the  will  of  the  said  X.  Y),  the 
said  C.  D.,  E.  F.,  and  G.  H.  were  appointed  trustees  of 
the  will  and  codicils  of  the  said  X.  Y.,  and  the  Conrt 
being  of  opinion  that  the   estate   therein  referred  to, 

situate  in  the  parish  of ,  in  the  county  of (being 

the  hereditaments  hereinafter  expressed  to  be  hereby 
granted),  were  a  fit  and  proper  security  wherein  to  invest 
on  mortgage  the  sum  of  £ Bank  3Z.  per  Cent  Annui- 
ties, standing  in  the  name  of  the  Accountant-General  of 

the  Court  in  trust  in  the  cause  versus ,  the 

account   of  the  plaintiff and  her  children,  it  was 

ordered  that  an  inquiry  should  be  made  whether  a  good 
title  could  be  made  to  the  said  estate,  and  in  case  a  good 
title  could  be  made,  that  a  proper  conveyance  of  such 
estate  should  be  settled,  and  upon  the  due  execution 
thereof  by  such  parties  thereto  as  should  for  that  purpose 
be  named  in  the  certificate  of  approval  (such  execution 

to  be  verified  by  affidavit),  that  the  said  £ Bank  31. 

per  Cent.  Annuities,  should  be  transferred  to  such  person 
as  should  for  that  purpose  be  named  in  the  said  certificate 
of  approval :  And  whereas  it  appears  by  the  certificate  of 
the  chief  clerk  of  the  Master  of  the  Rolls,  bearing  even 
date  with  these  presents,  that  a  good  title  can  be  made 
to  the  said  hereditaments,  and  the  present  conveyance 
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by  way  of  mortgage  has  been  settled  and  approved  pur-  PRKorourr 

suant  to  the  said  order,  and  the  said  A.  B.  is  named  in  -a^-^^^^*- 

the  said  certificate  as  the  person  entitled  to  receive  the  mortoaor  fob 

said  £ 3Z.  per  Cent.  Consolidated  Bank  Annuities  :  ihtbrest  ow 

And  whereas  the  said  £ 3i.  per  Cent.  Consolidated  thb  pboduok. 

Bank    Annuities    are,  according  to   the    current    price  6.  — valaein 

thereof  this  day,  equivalent  to  the  sum  of  £ sterling :  ^^v*lmc©d" 

NOW  THIS  INDENTURE  WITNESSETH,  that,  in  7.  witneweih. 
pursuance  of  the  said  agreement,  and  in  obedience  to  the 
said  order  of  the  Court  of  Chancery,  and  in  considera-  8.  Considera- 
tion of  the  said  sum  of  £ 8i.  per  Cent.  Consolidated 

Bank  Annuities  intended  to  be  transferred  in  pursuance 
of  the  said  order  into  the  name  of  the  said  A.  B.  imme- 
diately after  the  execution   of  these   presents,  He   the 

said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  ^'  ^Corenant  to 

•^  .  replaoe  stock. 

and  administrators,  covenant  with  the  said  C.  D.,  E.  F., 
and  G.  H.,  their  executors  and  administrators,  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  will, 

at  his  or  their  own  cost,  on  the day  of next, 

transfer  into  the  names  or  name  of  the  said  C.  D.,  E.  F., 
and  G.  H.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  the   sum  of  £ SI.  per  Cent.  Consolidated 

Bank  Annuities ;  and  will,  on  the  said day  of 

next,  pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  interest  for 

the  said  sum  of  £ sterling  (the  equivalent  as  afore* 

said  of  the  said  sum  of  £ 31.  per  Cent.  Consolidated 

Bank  Annuities)  to  be  computed  from  the  date  of  these 

presents,  at  the  rate  of per  cent,  per  annum  ;  AND 

THIS  INDENTURE  ALSO  WITNESSETH,  that,  in  10.  WitnesKth. 
further  pursuance   of  the  said  agreement,  and  in  obe- 
dience to  the  said  order,  and  for  the  consideration  afore- 
said, He  the  said  A.  B.  doth  hereby  grant  unto  the  said  n.  Grant  to 
C.  D.,   E.  F.,  and  G.  H.,  their  heirs  and  assigns,  All  '"°^*^«^- 
AND   SINGULAR   the  mcssuagcs,    &c.    [Parcels — General  12.  Wrcela. 
wordsy  supra,  p.  860] :  To  have  and  to  hold  the  said  18.  Habendum, 
messuages,  &c.,  and  hereditaments,  and  all   other  the 
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14.  Proviso  for 
redemption. 
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pay  interest  on 
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premises  hereinbefore  expressed  to  be  hereby  granted 
unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and 
assigns,  to  the  use  of  the  said  C.  D.,  E.  F.,  and  G.  H., 
their  heirs  and  assigns  for  ever,  Subject  to  the  proTiso 
for  redemption  hereinafter  contained  :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  if  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 

shall,  on  the  day  of  next,  transfer  into  the 

names  or  name  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 

said   sum   of  £ 8Z.    per  Cent.  Consolidated  Bank 

Annuities,  and  shall  on  the  same  day  pay  to  them  or  him 

interest  for  the  said  sum  of  £ to  be  computed  irom. 

the  date  of  these  presents,  at  the  rate  of per  cent. 

per  annum,  then  the  said  C.  T>^  E.  F.,  and  G.  H.,  or  the 
survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor, 
their  or  his  assigns,  shall  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  said  A.  B.,  his  heirs,  execu- 
tors, administrators,  or  assigns,  reconvey  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  to  the  use  of 
the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct :  And  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the 
said  CD.,  E.  F.,  and  G.  H.,  their  executors  and  adminis- 
trators, that  in  case  the  said  sum  of  £ 8Z-  per  Cent 

Consolidated  Bank  Annuities,  or  any  part  thereof,  shall 
not  be  transferred  into  the  names  or  name  of  the  ssdd 
C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  surviyor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 

their  or  his  assigns,  on  or  before  the  said day  of 

next,  he  the  said  A.  B.,  his  heirs,  executors,  or  adminis- 
trators, will,  so  long  as  the  same  sum  or  any  part  thereof 
shall  remain  unreplaced,  pay  to  the  said  C.  D.,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  interest  at  the  rate  of per  cent,  per  amium 

for  the  said  sum  of  £ ,  or  for  so  much  thereof  as  shall 

not  for  the  time  being  have  been  satisfied  by  a  transfer 
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of  a  proportionate  part  of  the  said  sum  of  £ S/.  per      PuarBirT 

Cent.  Consolidated  Bank  Annuities,  by  eqoal  half-yearly  

payments,  on  the day  of ,  and day  of :     ■oii«a«e  rom 

[Power  of  sale — Heirs  of  surviving  morioagee  to  concur  in      mnMst  om 
conveyance — Power  not  to  be  excrcl^d  till  mortgagees  are    *■■  f«oi>uc«. 
entitled  to  require  the   transfer  of  the  Bank  AnnuiticM,  16.  F^werof 
and  shall  hare  given  notice  to  that  effect^  and  six  months  ""^ 
default  shall  have  been  made,  or,  *'  miless  and  imtil  some 
half-yearly  payment  of  interest  which  shall  become  due 
on  the  security  of  these  presents,  or  a  part  of  some  such 
half-yearly  payment,   shall  have  become   in  arrear  for 
thl*ee  calendar  months  " — Purchasers  not  to  see  whether 
such  events  have  happened,  "  or  whether  any  default  has 
been  made  in  transfer  of  any  Bank  Annuities,  or  in  pay- 
ment of  any  monies  "  at  appointed  time,  or  whether  any 
Bank  Annuities  or  monies  remain  on  the  security,  or  as  to 
the  regularity  of  the  sale  in  other  respects — Receipt  of  the 
mortgagees  to  be  a  discharge  for  the  purchase  money — Trusts 
of  purchase  money — Power  of  sale  to  be  exercised  by  any 
persons  entitled  to  "  receive  and  give  a  discharge  at  law  or  in 
equity  "  for  Bank  Annuities  and  monies  secured — Mortga* 
gees  not  to  be  liable  for  involuntary  losses — The  power  of  sale 
and  clauses  connected  therewith   being,  except  so  far  as 
otherwise  specified,  similar  to  those  in  the  last  Precedent, 
see  supra,  pp.  1172,  1173. — Covenants  for  title  as  in  last  17.  Corenanto 
Precedent'].     In  witness  4c.  ^^  *^^** 


INDORSED  MEMORANDUM. 
In  Chancery. 

V, 

This  conveyance  has  been  settled  and  approved 
by  the  Master  of  the  Rolls,  as  appears  by 
my  certificate)  dated  the day  of . 

Chief  Clerk. 
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1.  Parties. 

2.  Recital  of  in- 
tentioD  to  raise 
amoant  of  sue- 
cession  duty 
and  expenses, 
and  agreement 
for  loan  accord- 
ingly. 

Pover  to  raise 
snccession  daty 
by  mortgage. 


xxxvn. 

MOETGAQE  by  Trustees  of  an  Infants  Estate  for 
raising  Succession  Duty  (a). 

THIS  INDENTURE,  made  &c.,  Between  A.  B.  of 
&c.,  and  C.  D.  of  i&c.  [mortgagors],  of  the  one  part;  and 
E.  F.  of  &c.  [mortgagee],  of  the  other  part:  Whereas 
the  said  A.  B.  and  CD.  are  trustees  for  an  infant  under 
the  age  of  twenty-one  years,  of  the  freehold  messuage  or 
tenement  and  hereditaments  hereinafter  expressed  to  be 
hereby  granted,  and  of  other  freehold  hereditaments ;  and 
all  such  hereditaments  have  become  charged  in  respect  of 


(a)  The  44th  section  of  the  Succession  Duty  Act  (16  &  17  Yict 
c.  51),  enacts,  that,  besides  the  successor,  the  following  persons 
shall  be  personally  accountable  for  the  duty,  to  the  extent  of  the 
property  received  by  them — ^namely,  "every  trustee,  gnardian, 
committee,  tutor  or  curator,  or  husband,  in  whom  respectiyely  any 
property  or  the  management  of  any  property  subject  to  such  duty 
shall  be  vested,  and  every  person  in  whom  the  same  shall  be  vested 
by  alienation  or  other  derivative  title  at  the  time  of  the  sacceseion 
becoming  an  interest  in  possession;"   and  all  those  persons  are 
authorised  to  compound,  or  pay  in  advance,  or  commute  the  duty, 
and  retain  the  amount  thereof  out  of  the  property  subject  l^ereto, 
' '  or  to  raise  such  amount  and  the  expenses  incident  thereto  at 
interest  on  the  security  of  such  property,  wi£h  power  to  give 
effectual  discharges  for  the  same ;  **  and  such  security  is  to  have 
priority  over  any  charge  or  incumbrance  created  by  the  successor. 

The  Precedent  in  the  text  is  of  a  mortgage  made  by  virtue  of 
this  statutory  power.  It  is  made  by  trustees,  who  are  protected  by 
a  special  clause  (see  p.  1180)  from  personal  liability  to  the  mort- 
gage debt.  Although  the  property  mortgaged  consists  in  part  of 
buildings,  no  provision  for  insurance  is  inserted,  as  the  Act  does 
not  authorise  a  charge  except  for  raising  the  duty  and  the  expenses 
of  the  mortgage.  Of  course  a  power  of  sale  could  not  be  inserted ; 
and  the  statutory  powers  of  sale  and  of  insuring  contained  in  Lord 
Granworth*s  Act  (23  &  24  Vict,  o,  145),  would  probably  not  be 
applicable  (see  supra,  p.  986,  note). 
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the  succession  thereto  of  the  said  infant  with  the  sum  of      Pukoiedkiit 

£ for  succession  duty  under  the  provisions  of  **  The        XXXvii. 

Succession  Duty  Act,  1853,"  and  the  said  A.  B.  and  C.  D.      mobtoagi  by 
as  such  trustees  as  aforesaid  have  determin€|<d,  in  exercise       buoomsioii 
of  the  power  in  that  behalf  in  the  said  Act  contained,  to  pp^^* 

raise  the  amount  of  such  duty,  and  the  expenses  incident 

thereto,  amounting  together  to  the  sum  of  £ ,  upon 

the  security  of  the  said  messuage  or  tenement  and  here- 
ditaments hereinafter  expressed  to  be  hereby  granted; 
and   the  said  E.  F.  has  agreed  to  advance  to  the  said 

A.  B.  and   CD.,   the   said  smm   of  £ upon   such 

security^  it  being  agreed  upon  the  treaty  for  such  advance 
and  security  that  the  repayment  of  the   said   sum   of 

£ ,  with  interest  at  the  rate  of per  cent,  per 

annum,  should  be  secured  by  these  presents  in  manner 
hereinafter    appearing :     NOW   THIS    INDENTURE   3.  Witne«eUi. 
WITNESSETH,  that,  for  effectuating  the  said  intended 
security,  and  in  pursuance  of  the  said  agreements,  and 
in  consideration  of  the  sum  of  £ upon  the  execution   \'  Con«idera- 

tlOD. 

of  these  presents  paid  to  the  said  A.  B.  and  C.  D.  by  the 
said  E.  F.  (the  receipt  whereof  is  hereby  acknowledged), 
They  the   said  A^  B.    and  CD.  do  and  each  of  them 
doth  hereby  grant  unto  the  said  E.  F.,  his  heirs   and   5-  Grant, 
assigns,  All  that  &c.    [Parcels — General  words,  supra,   6.  Parcels. 
p.  860] :  To  HAVE  and  to  hold  the  said  messuage  or  7.  Habendum.* 
tenement  and  hereditaments,  and  all  other  the  premises 
hereinbefore  expressed  to  be  hereby  granted  unto  the  said 
E.  F.,  his  heirs  and  assigns.  To  the  use  of  the  said  E.  F., 
his  heirs  and  assigns,  for  ever,  Subject  to  the  proviso  for 
redemption    hereinafter  contained :    Provided   always,   8-  Proviso  for 
and  it  is  hereby  agreed  and  declared,  that  if  the  said  A.B.   ^   *™^  °°* 
and  C.  D.,  or  the  survivor  of  them,  or  the  heirs  of  such 

survivor,  their  or  his  assigns,  shall  on  the day  of 

next  pay  to  the  said  E.  F.,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  £ ,  with  interest  for 

the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum,  then  the  said  E.  F.,  his  heirs  or  assigns, 
shall,  at  any  time  thereafter,  upon  the  request  and  at  the 
cost  of  the  said  A.  B.  and  C.  D.,  or  the  survivor  of  thetii, 
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or  the  heirs  of  such  survivor,  their  or  his  assigns,  re- 
convey  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  To  the  use  of  the  said  A.  B.  and  C.  D., 
or  the  survivor  of  them,  or  the  heirs  of  such  survivor, 
their  or  his  assigns,  or  as  they  or  he  shall  direct  [Cove^ 
nant  by  mortgagors  against  incuiribrances,  supra,  p,  982] : 
Provided  always,  and  it  is  hereby  agreed  and  declared, 

that  the  said  sum  of  £ and  interest,  expressed  and 

intended  to  be  hereby  secured,  shall  not  constitute  a  debt 
from,  and  shall  not  be  recoverable  from  the  said  A«  B. 
and  C.  D.,  or  either  of  them,  or  their  or  either  of  their 
heirs,  executors,  or  administrators,  but  is  and  shall  be 
solely  a  charge  upon  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  granted.     In  witness  &c. 
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XXXVllI. 

MORTGAGE  of  Chakity  Lands  with  the  Sanctm  of 
the  Charity  Commissioners  (a).  Provisoes /or  Re- 
adjusting Rate  of  Interest  according  to  Mabket 
Rate* 

THIS   INDENTURE,   made  Ac,  Between  the  Go- 
vernors of  the  possessions,  revenues,  and  goods  of  the 


(a)  The  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  s.  21, 
enacts,  that,  *'  If  in  any  case  it  appears  to  the  trustees  or  penons 
for  the  time  being  acting  in  the  administration  or  management  of 
any  charity,  or  the  estates  or  property  thereof,  that  any  part  of  &s 
charity  lands  or  estates  may  be  beneficially  let  on  building,  repair* 
ing,  improying,  or  other  leases,  or  on  leases  for  working  any  mine, 
or  that  the  digging  for  or  raising  of  stone,  day,  grayel,  or  other 
minerals,  or  the  cutting  of  timber,  would  be  for  the  benefit  of  socli 
charity,  or  that  it  would  be  for  the  benefit  of  such  charity  fhaX  any 
new  road  or  street  should  be  laid  out,  or  any  drains  or  sewers  made 
throng  any  part  of  the  charity  estates,  or  that  any  new  btiildiDg 
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Free  Grammar  School,  of ,  of  the   first  part ;  and 

A.  B.   of  &c.,  C.  D.  of  &c.,  and  E.  F.  of  &c.   [mort- 
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shotild  be  erected,  or  that  any  existing  bnilding  should  he  repaired, 
altered,  rebuilt,  or  wholly  removed,  or  that  any  other  improyements 
or  alterations  in  the  state  or  condition  of  the  lands  or  estates  of 
socE  charity  should  be  made,  it  shall  be  lawful  for  such  tmstees  or 
persons  to  lay  before  the  said  board  (t.  e.,  the  Charity  Commis- 
sioners, any  two  of  whom  may  form  a  board,  sitting  as  a  board  for 
carrying  the  Act  into  execution :  see  s.  6)  a  statement  and  proposal 
in  relation  to  any  of  the  matters  aforesaid ;  and  it  shall  be  lawful 
for  the  said  board,  if  they  think  that  the  leases  or  acts  to  which  the 
statement  and  proposal  relate  (with  or  without  modifications  or 
alterations)  would  be  beneficial  to  the  charity,  to  make  such  order 
wjdfflf  thpiT  awtl  for  and  in  relation  to  the  granfmg  of  "sucCleases, 
or  the  doing  of  any  other  such  acts  as  aforesaid,  and  any  circum- 

inc^  connected  therewith,  as  they  may  think  fit,  although  such 
leases  or  acts  respectiyely  shall  not  be  authorised  or  permitted  by 
the  trust;  and  the  said  board,  by  any  such  order,  may  authorise 
the  apphcationof  amy  monies  or  funds  belonging  ^/^  ^^a  nhfj^rity  fir^r 
any  ok  tne  purposes  or  acts  aforesaid,  and,  if  necessary,  may  autho- 
nse  the  trustees  to  raise  any  sum  of  money  by  mortgage  of  all  or 
any  part  of  the  charity  estates;  provided  tnat  compulsory  pro- 
visions be  reserved  in  every  such  mortgage  for  the  payment  of  the 
principal  money  borrowed  by  annual  instalments,  and  for  the  re- 
demption and  reconveyance  of  the  mortgaged  estates  within  the 
period  of  not  more  than  thirty  years." 

The  Charitable  Trusts  Amendment  Act,  1855  (18  &  19  Yict. 
c.  124),  s.  30,  repeals  so  much  of  the  21st  section  of  the  prior  Act 
as  requires  the  insertion  in  mortgages  of  compulsory  provisions  for 
payment  and  redemption  within  thirty  years,  as  above  mentioned, 
and  enacts,  that  **  the  board  authorising  any  mortgage  to  be  made 
of  any  charity  estate  shall  make  such  provisions,  by  the  same  or 
any  other  /nrder,  as  to  them  may  seem  necessary,  for  directing  the 
trustees  or  persons  administering  the  charity  to  discharge  the  prin- 
cipal debt  or  any  part  thereof,  by  such  yearly  or  other  instalments, 
^thin  thirty  years  from  the  date  of  the  security,  as  to  the  said 
board  may  seem  fit,  or  to  form  an  accumulation  or  sinking  fund 
out  of  the  income  of  the  charity  for  discharging  the  principal  debt 
or  any  portion  thereof  within  the  same  period,  and  shall  give 
directions  as  to  the  investment  and  accumulation  of  such  fiind ; 
and  the  trustees  for  the  time  being,  or  persons  administering  the 
charity,  shall  carry  such  order  into  efiect." 

By  the  Charitable  Trusts  Act,  1860  (23  &  24  Yict.  c.  136),  s.  15, 
the  power  contained  in  the  21st  section  of  the  Act  of  1853,  is 
extended  so  as  to  authorise  the  apphoation  of  monies  raised  on  th9 
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gagees],  of  the  second  part :  Whereas,  by  an  order 
dated  the day  of ,  under  the  seal  of  the  Charity 

aecnrity  of  the  properties  of  the  charity,  to  any  pnipoee  or  object 
which  the  board  shall  consider  to  be  beneficial  to  the  charity  or  the 
estate  or  objects  thereof,  and  which  shall  not  be  inconsistent  vith 
the  trusts  or  intentions  of  the  foundation. 

The  Act  of  18dd  contains  a  clause  (s.  29),  disabling  the  trustees  or 
administrators  of  any  charity  from  selling  or  mortgaging  Uie  charity 
estate  otherwise  than  under  the  authority  of  an  Act  of  Parliament 
passed  or  to  be  passed,  or  of  a  court  of  competent  jurisdictioa,  or 
according  to  a  scheme  legally  estabhshed,  or  with  the  approTsl  of 
the  board.  But  as  to  the  operation  of  that  section  as  to  chanty  pro- 
perty not  being  part  of  the  endowment  of  the  charity  within  the 
62nd  section  of  the  Act  of  1853,  see  Governors  of  Charity  for  Bditf 
of  Widowt  d:c,  of  Clergymen  Yi  Sutton^  27  Bear.  651. 

Reference  may  also  be  made  to  the  16th  section  of  the  Act  of 
1860,  conferring  on  a  minority  of  two-thirds  of  the  trustees  a  legal 
power  of  entering  into  contracts  and  executing  assurances,  &c., 
requisite  for  carrying  any  sale,  mortgage,  or  disposition  into  effect, 
on  behalf  of  themselves  and  their  co-trustees,  and  also  of  the 
official  trustee  of  charity  lands,  where  his  concurrence  would  be 
otherwise  required  (as  to  which,  see  the  Act  of  1853,  ss.  47—50, 
and  the  Act  of  1855,  s.  15). 

The  mortgage  from  which  the  Precedent  in  the  text  is  taken  was 
prepared  previously  to  the  passing  oi  the  Amendment  Act  of  1855, 
and  hence  is  not  precisely  suited  to  the  present  state  of  the  law. 
It  has  been  thought  better,  however,  to  give  it  as  it  was  than  to 
attempt  the  required  adaptation.    With  respect  to  a  mortgage  sab- 
sequent  to  the  last-mentioned  Act,  founded  on  the  order  of  the 
board,  that  or  some  other  order  would  provide  for  the  mode  of  pay- 
ment of  the  principal  (as  to  which  a  larger  discretion  is  given  by  the 
Act  of  1855  than  by  the  original  Act) ;  and  the  terms  of  the  order 
in  this  respect,  so  far  as  bearing  upon  the  terms  of  the  •mortgage, 
would  be  recited  in  the  mortgage  deed  and  must  be  strictly  fol- 
lowed.   If  the  provisions  adopted  were  of  the  nature  of  that  in  the 
text,  directing  payment  by  instalments,  the  frame  of  the  mortgage 
would  differ  little  from  that  in  the  text,  except  by  the  omission  of 
the  clause,  (see  p.  1190,  infra)  connecting  the  provisions  for  pay- 
ment and  for  redemption  and  reconveyance  with  the  enactment 
requiring  the  insertion  of  compulsory  provisions  for  those  purposes. 
If^  on  the  other  hand,  the  provisions  made  for  payment  were  by . 
forming  a  sinking  fund,  the  frame  of  the  instrument  would  ap- 
proach  much'Tirere'^hearly^to  thatof  an  ordinary  mortgage  deed. 
In  connection  with  this  Precedent,  see  also  Precedent  XIX.,  su^a, 
and  notes,  Precedent  XXXIX.,  infra. 
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Commissioners  for  England  and  Wales  appointed  under 
"The  Charitable  Trusts  Act,  1853/*  made  by  such 
Commissioners  sitting  as  a  Board  for  carrying  such  Act 
into  execution,  by  virtue  of  and  pursuant  to  the  powers 
vested  in  them  under  the  same  Act  of  Parliament,  and 
upon  such  statement  or  proposal  of  the  said  Governors  as 
prescribed  by  the  same  Act,  after  reciting  that  the  Go- 
vernors of  the  said  Charity  had  laid  before  the  Board  of 
Charity  Commissioners  for  England  and  Wales  a  state- 
ment to  the  effect  that  certain  land  belonging  thereto 

situate   at ,  and  containing  altogether  acres, 

had  been  partially  and  to  the  estimated  extent  of  about 
two-third  parts  of  the  whole   laid   out  in  streets,  with 
proper  sewers  or  drains  therein,  for  building  purposes,  to 
the  great  profit  of  the  Charity,  and  that  the  residue  of 
the  said  land,  which  was  then  little  productive,  might  be 
made  to  yield  a  large  yearly  income  to  the  Charity  by 
lajing  out  new  streets  thereon,  and  making  proper  sewers 
and  drains  or  proper  culverts  and  communications  there- 
from to  and  with  the  public  sewers  and  drains,  so  as  to 
render  the  same  available  for  building  purposes;    And 
that  the  said  Governors,  having  no  funds  applicable  to 
the  making  of  the  said  works  and  improvements,  pro- 
posed to   raise   such  funds  by  mortgage  of  the  charity 
estates  or  some  part  thereof,  according  to  the  provisions 
of  the  21st  section  of  the  Charitable  Trusts  Act,  1863,  if 
authorised  so  to  do  by  the  order  of  the  said  Board  ;  and 
also  reciting  that   the  costs  and   expenses  of  the  said 
proposed  works  and  improvements,  of  which  the  said 
Governors  had  submitted  plans  and  estimates  to  the  Board, 
and  of  raising  such  funds  as  aforesaid,  and  of  the  creation 
of  the  necessary  security  or  securities  for  the  same,  and 
incidental  or  preparatory"  to  the  several  foregoing  matters, 

were  estimated  to  amount  to  £ ;  The  said   Board, 

being  of  opinion  that  the  said  proposed  works  would  be 
very  beneficial  to  the  Charity,  did  order  that  it  should  be 
lawful  for  the  said  Governors,  at  the  costs  and  on  account 
of  the  said  Charity,  to  lay  out  such  streets  or  roads  upon 
the  land  thereinbefore  referred  to,  and  to  construct  therein 
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such  sewers  or  drains,  or  otherwise  such  culverts  and 
communications  with  th^  public  sewers  and  drains,  as 
they  should  think  beneficial  to  the  Charity,  and  to  raise 
by  mortgage  of  the  charity  estates  or  any  sufficient  part 
or  parts  thereof  any  sum  or  sums  of  money  not  exc^ding 

altogether  £ ,  for  the  purposes  of  the  said  works  and 

improvements,  and  for  the  discharge  of  the  costs  and  ex- 
penses incident  and  preparatory  thereto,  and  to  the  raising 
and  securing  the  same  monies,  subject  to  the  provisions 
of  the  section  thereinbefore  referred  to  of  the  said  Act: 
[Recites  another  order  of  the  Board  of  the  same  date  autho- 
rising a  mortgage  of  the  charity  estates  for  raising  a  sum  not 

exceeding  £ for  the  improvement j  with  a  view  to  its 

being  built  upon,  of  another  portion  of  the  charity  property] : 
And.  whereas,  pursuant  to  the  respective  authorities  in 
that  behalf  contained  in  the  respective  hereinbefore  re- 
cited orders  of  the  said  Board,  dated  respectively  the 

day  of ,  the  Governors  of  the  said  Charity  applied 

to  the  said  parties  hereto  of  the  second   part  for  the 

loan  of  the  sum  of  £ ,  being  the  total  or  aggregate  sum 

by  such  respective  orders  authorised  to  be  raised  br 
mortgage  of  the  charity  estates  or  any  sufficient  part  or 
parts  thereof:  And  whereas,  upon  such  application,  it 
was  arranged  and  agreed  that  the  said  parties  hereto  of 

the  second  part  should  lend  such  sum  of  £ to  the 

said  Governors  by  the  instalments  and  in  manner  follow- 
ing— namely,  the  sum  of  £ on  the  -^—  day  of , 

the  sum  of  £ on  the day  of ,  and  the  re- 
maining sum  of  £ on  the  day  of ;  That 

the  aggregate  principal  sum  of  £ ,  with  interest  for  the 

same  at  the  rate  or  rates,  and  to  be  payable  at  the  times, 
hereinafter  mentioned,  should  be  secured  by  mortgage  of 
the  hereditaments  (forming  part  of  the  charity  estates) 
hereinafter  expressed  to  be  hereby  granted,  with  the 
appurtenances ;  That  compulsory  provisions  (as  required 
by  the  said  Act  of  Parliament)  should  be  reserved  in  such 
mortgage  for  the  payment  of  the  said  principal  sum  of 

£ by  fourteen  annxial  instalments  of  £ each,  the 

first  of  such  instalments  to  be  payable  on  the day  of 
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s  18 — ,  and  a  like  instalment  to  be  payable  on  eyery      p&sofdkkv 

succeeding day  of up  to  and  including  the SlL 

day  of ,  18 — ,  and  by  a  final  instalment  of  £ to     "ortoaoi  of 

be  payable  on  the day  of ,  18 — ,  so  as  to  complete         lahm. 

the  payment  of  such  principal  sum  of  £ ,  and  for  the 

redemption  and  reconveyance  of  the  mortgaged  estates 
upon  or  within  a  reasonable  time  not  exceeding  three 
calendar  months  after  the  payment  of  the  final  instal- 
ment :  And  whebeas  the  sum  of  £ was  duly  paid  by  7.  — payment  of 

the  said  parties  hereto  of  the  second  part  to  the  said  punuant  to 

Governors  on  the day  of ,  and  the  further  smn  *sre«"aen*- 

off was  duly  paid  by  the  said  parties  hereto  of  the 

second  part  to  the  said  Governors  on  the  day  of 

y  and  the  remaining  instalment  of  the  said  total  or 

aggregate  principal  sum  of  £ is  intended  to  be  paid 

by  the  said  parties  hereto  of  the  second  part  to  the  said 
Governors  pursuant  to  such  arrangement  and  agreement 
in  that  behalf  as    aforesaid :    NOW   THIS   INDEN-  8.  Witncsaeth. 
TURE  WITNESSETH,  that,  in  pursuance  of  the  said 
agreement  and  in  consideration  as  well  of  the  sums  of  9.  tJonsidera- 

£ and  £ to  the  said   Governors  already  paid      ^ 

by  the  said  parties  hereto  of  the  second  part,  as  herein- 
before  mentioned  (the  receipt  of  which  sums  of  £ 

and  £ they  the  said  Governors  hereby  acknowledge), 

as  of  the  said  sum  of  £ to  the  said  Governors  in- 
tended and  agreed  to  be  paid  by  the  said  parties  hereto 
of  the  second  part  at  the  time  hereinbefore  in  that  behalf 

mentioned  (and  which  several  sums  of  £ and  £ 

already  paid,  and  £ intended  and  agreed  to  be  paid, 

make  up  together  the  total  or  aggregate  principal  simi  of 

£ )  :  They  the  said  Governors  do  hereby  for  them-  !<>•  Corenant 

selves  and  their  successors  covenant  with  the  said  A.  B.,  mortgage  money 
C.  D.,  and  E.  F.,  their  executors   and  administrators,  i^y  in'«taiuienu 

'   and  interest. 

that  they  the  said  Governors  or  their  successors  will 
pay  to  the  said  A.  B.,  C.  D.,  and  E.  F.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  the  principal  sum 

of  £ ,  with  interest  for  the  same  at  the  rate  or  rates 

hereinafter  mentioned,  by  the  instalments,  and  at  the 
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respective  times  and  in  manner  hereinafter  mentioned 
(that  is  to  say)  the  said  principal  simi  of  £ ,  by  four- 
teen annual  instalments  of  £ each,  the  first  of  snch 

instalments  to  be  paid  on  the day  of ,  18 — ,  and 

a  like  instalment  to  be  paid  on  ever}*^  succeeding daj 

of up  to  and  including  the day  of ,  18—, 

and  by  a  final  instalment  of  £ to  be  paid  on  the 

day  of ,  18 — ,  so  as  to  complete  the  payment  of 

such   principal  simi   of  £ ,   and  the   interest  upon 

such  principal  sum  of  £ ,  or  so  much  thereof  as  shall 

firom  time  to  time  be  or  remain  owing  upon  the  present 

security,  at  the  rate  of per  cent,  per  annum  (the 

interest  on  the  respective  sums  advanced  and  to  be  ad- 
vanced to  the  said  Governors  as  aforesaid  being  com- 
puted as  from  the  respective  times  of  the  advance  thereof 

respectively),   by  half-yearly  payments,  on  the day 

of and  the day  of in  every  year  during 

the  continuance  of  the  present  security,  the  first  half- 
yearly  pa}Tnent  of  interest  to  be  made  on  the day 

of  ,    18 — :f  Provided   always,   and  it  is  hereby 

covenanted,  agreed,  and  declared,  that,   at  any  time  or 

times  after  the day  of  ,  it  ^hall  be  lawful  as 

well  for  the  said  Governors  or  their  successors  as  for  the 
said  parties  hereto  of  the  second  part,  their  executors, 
administrators,  or  assigns,  to  require  a  re-adjustment 
of  the  rate  at  which  interest  shall  for  the  time  being 
accrue  under  the  present  security  (whether  by  virtue  of 
the  covenant  in  that  behalf  hereinbefore  contained,  or  of 
any  re-adjustment  of  the  rate  of  interest  effected  by 
virtue  of  the  present  clause  or  proviso),  so  as  to  make 
the  same  confoim,  as  from  the  last  preceding  half-yearly 
day  for  payment  of  interest  (but  not  as  from  any  earlier 
period),  to  the  current  or  market  rate  of  interest  obtain- 
able for  loans  on  good  mortgage  security  on  such  last 
preceding  half-yearly  day  of  payment :  and  upon  any  such 
requisition  being  made  on  either  side,  the  rate  of  interest 
accruing  under  the  present  security  shall  be  re-adjusted 
accordingly,  either  by  agreement  between  the  parties,  or, 
in  case  of  their  not  agreeing,  by  any  referee  or  referees 
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to  whom  they  may  jointly  agree  to  refer  the  same,  or  by  Fbbobbxny 

two  referees  (one  named  by  each  side)  or  their  umpire,  

and  ia  case  the  party  to  whom  the  requisition  shall  have  mobtoagb  o? 

been  made  shall  not  within  fourteen  days  have  come  to  l^hds. 


an  agreement  with  the  party  making  such  requisition  in 
relation  to  the  premises,  or  (in  default  of  agreement) 
have  concurred  with  that  party  in  the  appointment  of  a 
joint  referee  or  referees,  or  have  nominated  a  referee  of 
their  own  and  communicated  such  nomination  to  the 
party  making  the  requisition,  then  and  in  any  such  case 
the  referee  of  the  party  making  the  requisition  (whether 
nominated  before  or  after  the  default  of  the  other  party) 
shall  be  competent  at  any  time  alone  to  make  such  re- 
adjustment of  the  rate  of  interest  as  he  may  consider 
proper  with  reference  to  the  terms  of  the  present  clause 
or  proviso  ;  And  it  is  hereby  agreed  and  declared  that  12.  Re-ad^iuat- 
every  re-adjustment  of  the  rate,  of  interest,  whether  made  ^^^^  ^  '^^ 
by  agreement  or  otherwise,  under  the  clause  or  prc^viso  last  half-yearly 
last  hereinbefore  contained,  shall  have  a  retrospective  mJnt°of?ntcrest. 
operation,  as  from  the  half-yearly  day  for  payment  of 
interest  preceding  the  same,  or  (as  the  case  may  require) 
preceding  the  requisition  on  which  the  same  shall  have 
been  made,  but  shall  not  have  any  further  retrospective 
operation,  and  the  interest  under  the  present  security 
shall,  as  from  such  half-yearly  day  up  to  the  half-yearly 
day  preceding  the  next  re-adjustment  of  the  rate  of  in- 
terest, or  as  from  which  such  next  re-adjustment  shall 
operate,  or  up  to  the  complete  satisfaction  of  the  present 
security  (as  the  case  may  be  or  require),  accrue  at  the 
rate  settled  by  means  of  such  re-adjustment;  and  the 
covenant  hereinbefore  contained,  so  far  as  relates  to  the 
interest  payable  under  the  present  security,  shall  from 
time   to   time,  after  any  such  re-adjustment  shall  have 
been  eflfected,  operate  as  if  the  rate  of  interest  specified 
in  such  covenant  had  been  the  same  as  that  at  which  in- 
terest shall  for  the  time  being  accrue  by  virtue  of  such 
re-adjustment,  but  without  any  other  alteration  in  the 
terms  and  operation  of  such  covenant ;  and  the  expenses 
incident  to  every  such  re-adjustment  shall  be  borne  by 

TOL.  II.  4  H 


1188 


MORTGAGES. 


Prioiditc 
ZZXYIIL 

XOBTQACII  or 

OHABITT 

LAWDS. 

18.  Aojre- 
adjastment 
made  bj  agree- 
ment to  be 
yalid,  though 
not  oonform* 
ing  to  pre- 
ceding prori- 
sions. 


14.  Witnesseth. 


the  said  Govemors  or  their  saceessors :  Provided  always, 
that  any  re-adjustment  of  interest  made  -with  the  con- 
currence of  both  parties  shall  be  valid,  and  shall,  as  br 
as  not  otherwise  provided,  and  as  circumstances  admit,' 
operate  in  the  manner  hereinbefore  specified,  notwith- 
standing that  the  same  may  not  be  preceded  by  any  formal 
or  actual  requisition  or  agreement,  or  may  not  be  retro- 
spective, or  that  the  rate  of  interest  may  not  thereby  be 
adjusted  to  the  current  or  market  rate  as  aforesaid,  or  that 
such  re-adjustment  may  in  any  other  respect  deviate  from 
the  terms  of  the  proviso  or  clause  for  re-adjustment  here- 
inbefore contained ;  it  being  hereby  expressly  agreed  and 
declared,  that  such  proviso  or  clause  is  not  intended  in 
any  manner  or  in  any  case  to  hinder  or  interfere  with  any 
agreement  or  arrangement  by  mutual  consent  tonching 
the  rate  of  interest  to  be  from  time  to  time  payable  under 
the  present  security,  but  only  to  operate  so  far  as  there 
may  be  no  such  agreement  or  arrangement,  and  to  enable 
either  party  to  insist  upon  the  adjustment  from  time  to 
time  of  the  rate  of  interest  as  aforesaid  (b) :  AND  THIS 
INDENTURE  FURTHER  WITNESSETH,  that  in 
pursuance  of  the  said  agreement  in  this  behalf,  and  for 
the  consideration  aforesaid,  they  the  said  Governors  do 


BegnUtion  of 
nte  of  interest 
Moording  to 
market  rate. 


(5)  The  variation  of  the  rate  of  interest  on  money  lent  on  mort- 
gage ia  ^generally  left,  to  be  j)rovided  for  when  the  aHfyaiJQP  of  the 
market jrate  suggegtatha  propriety  of  8ach  a  chan^ ;  bat  ficane- 
^mes,  especially  when  it  is  contemplated  that  the  loan  shall  be 
continued  for  a  term,  the  variation  according  to  GircomstanoeB  of 
the  rate  of  interest  ia  provided  for  by  previous  stipulation.  Of 
this  kind  are  the  provisions  in  the  text,  having  it  for  their  object 
to  regnlate  the  rate  of  interest  according  to  the  market  rate. 

A  different  mode  of  arriving  at  the  like  object  was  formerly  prac- 
tised by  the  Equitable  Society.  The  money  which  they  invraied  on 
mortgage  securities  was  advanced  nominally  at  five  per  cent,  hot, 
by  agreement  between  the  Society  and  the  borrowers,  the  intenst 
actually  taken  was  regulated  in  conformity  with  certain  reeolutioDfi 
of  the  Society,  by  which  the  rate  of  interest  was  made  to  fiuctoate 
according  to  fixed  roles  with  the  price  of  stock.  The  resolutions  in 
question  are  given  by  Mr.  Bnnyon  in  the  first  edition  of  his  woik 
on  life  Assurance  (p.  437),  from  which  they  are  here  transciibed :— 
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by  these  presents  grant  unto  the  said  A.  B.,  C.  D.,  and 
E.  F.,  their  heirs  and  assigns,  All  those  «fcc. :  [Parceh 
-—General  words,  supra,  p.  860] :  To  have  and  to  hold 
the  said  messuages,  tenements,  or  shops  and  heredita- 
ments, and  all  and  singular  other  the  premises  herein-  15  Grant, 
before  expressed  to  be  hereby  granted  (subject  to  the  16.  Parcel*, 
existing  leases  thereof),  unto  the  said  A.  B.,  C.  D.,  and  17.  Habendum. 


XORTQAGB  OF 

OIIARITT 

LAKDS. 


"  Eesolved— That  the  follo^mig  scale  be  adopted  for  regulating  Resolutiong  of 
tihe  rate  of  interest  to  be  received  in  future  on  money  adyanced  on  Bqnitable  So- 
mortgage  by  the  trustees  of  this  society :—  of^^teJJ^t."'^'^ 


Scale. 

Price  of  OonaolB. 

Interest  if  paid  within 
thirty  days  after  it 
becomes  due. 

Aboye  90  per  cent 

At  or  under  90  and  aboye  86    .        .    . 
At  or  under  86  and  aboye  78 
At  or  under  78  and  aboye  70    .        .    . 
At  or  under  70 

£     s.      d. 
3     10      0 

3  15      0 

4  0      0 
4     10      0 
6      0      0 

"  Besolyed — ^That  the  price  of  the  Three  per  Cent.  Consolidated 
Bank  Annuities  on  the  last  day  of  April,  and  on  the  lost  day  of 
October  in  every  year  (or,  if  the  same  shall  fall  on  Sunday  or  a  holi- 
day, on  the  next  open  day  of  business),  shall  regulate  (in  conformity 
-with  the  aboye  scale)  the  rate  of  interest  on  aU  the  mortgages  of 
this  Society ;  and  that  the  payment  to  be  made  in  the  half-year  from 
AprO.  to  October  shall  depend  on  the  price  of  Three  per  Cent. 
Consols  on  the  last  day  of  October  then  preceding ;  and,  in  the 
half-year  from  October  to  April,  shall  in  the  like  manner  depend 
on  the  price  of  Three  per  Cent.  Consols  on  the  last  day  of  April 
then  preceding. 

*'  Beeolved— That,  nevertheless,  no  variation  take  place  in  the 
rate  of  interest  on  mortgages  until  they  have  respectively  endured 
for  throe  yoars. 

*<If  the  half-yearly  payments  of  interest  remain  unpaid  at  the 
expiration  of  thirty  days  from  the  time  of  their  respectively  be- 
coming due,  the  same  wiU  be  charged  after  the  rate  of  5  per  cent. 

per  annum." 

4  H  2 


1190 


MORTGAGES. 


PEBCDin 

XXXVllL 


KORTOAOB  or 

OQARITT 

LAKDa. 

18.  Proviaofor 
redemption  and 
reooBTeynnoc. 


10.  Proriaofor 
qaiet  enjoy- 
luent  bj  mort- 
gngon  until 
default. 


E*  F.|  their  heirs  and  assigns^  to  the  use  of  the  said 
A.  B.9  C.  D.,  and  E.  F.,  their  heirs  and  assigns,  for  eyer, 
subject  nevertheless  to  the  proviso  or  agreement  for  re- 
demption and  reconveyance  of  the  same  premises  herein- 
after contained  (that  is  to  say) :  Provided  always,  and  it 
is  hereby  agreed  and  declared,  that  if  the  said  Governors 
or  their  successors  shall  pay  unto  the  said  A.  B.,  C.  D., 
and  E.  F.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor  their  or  his 

assigns,  the  principal  sum  of  £ ,  with  interest  for  the 

same  at  the  rate  or  rates  hereinbefore  in   that  behalf 
mentioned  and  provided,  by  the  instalments,  and  at  the 
respective  times,  and  in  manner  hereinbefore  mentioned 
and  provided  concerning  the  same,  then  they  the  said 
A.  B.,  C.  D.,  and  E.  F.,  their  heirs  or  assigns,  will  upon 
or  within  a  reasonable  time,  not  exceeding  three  calendar 
months  (c)  after  the  payment  of  the  final  instahnent  of 
the  said  principal  sum  as  aforesaid,  and  at  the  cost  of 
the  said  Governors  or  their  successors,  reconvey  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 
unto  the  said  Governors  or  their  successors,  or  as  they 
shall  direct :   [Provmons  for  payment  by  instalments  and 
redemption  and  reconveyance  to  be  deemed  camjmlsory 
provisions  under  the  Act  (d)] :  Provided  always,  and  it 
is  hereby  agreed  and  declared,  that  it  shall  be  lawful 
for  the  said  Governors  and  their  successors  to  hold  and 
enjoy  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  and  to  receive  and  take  the  rents  and 
profits  thereof,  imtil  default  shall  be  made  in  payment  of 

the  said  principal  sum  of  £ ,  or  some  interest  for  the 

same,  or  some  part  thereof  respectively,  contrary  to  the 
proviso  for  redemption  and  reconveyance  hereinbefore 


(c)  A  definite  term  for  reconveyance  appears  to  have  been,  named 
in  Older  to  meet  the  statutory  requirement  under  the  Chariiahle 
Trusts  Act  of  1853 ;  and  there  does  not  seem  to  be  now  any  reason 
for  specifying  the  time. 

{d )  This  clause,  being  inapplicable  under  the  existing  state  of 
the  law,  is  not  set  out. 
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contained,  without  any  interruption  or  disturbance  from  or      Prsoidbxt 
by  the  said  A.  B.,  C.  D.,  and  E.  F-,  their  heirs,  execu-      XXXVlll. 
tors,  administrators,  or  assigns,  or  any  person  lawfully  or     HOBiaAOR  o» 
equitably  claiming  through  or  in  trust  for  them  or  any  of        lauds. 
them  (e) :   [Declaration  that  money  belongs  to  mortgagees 
on  a  joint  account^  supray  p.  873] :    And  the  said  Go-  20.  CovcDaiits : 
Temors  do  hereby  for  themselves  and  their  successors 
covenant  with  the  said  A.  B.,  CD.,  and  E.  F.,  their  heirs, 
executors,  administrators,  and  assigns,  that  they  the  said  ^^'-iZ^^^^. 
Governors   and  their  successors   will  during  the   con-  miseB  in  npur ; 
tinuance  of  the  present  security,  keep  the  said  messuages, 
tenements,  or  shops,  hereditaments,  and  premises  here- 
inbefore expressed  to  be  hereby  granted,  and  every  of 
them,  and  every  part  thereof  respectively,  or  cause  the 
same  respectively  to  be  kept  in  good  substantial  repair  : 
And  that  (so  far  as  the  said  Governors  have  power  to  22.  — thatmort- 
grant  a  right  of  entry  into  and  upon  the  said  premises,  f^'J^^ew 
and  as  is  consistent  with  the  rights  of  the  tenants  under  ^^^  ^^  ^v^^ » 
the  said  leases)  it  shall  be  lawful  for  the  said  A.  B., 
C.  D.,  and  E.  F.,  and  the  survivors  and  survivor  of  them, 
and  the    executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  and  their  and  his  respective  agents 
and  surveyors,  at  lawful  and  seasonable  times  to  enter 
into  and  upon  the  said  morl^aged  premises,  and  view 
the   state  of  repair  and  condition  thereof,  and  of  any 
defect  in  the  repairs  or  condition  thereof  to  give  notice 
to  the  said  Governors  or  their  successors,  who  will  or 
shall  thereupon,   with  all  reasonable  speed,   cause  the 
same   to   be  amended:   And  also  that  they  the  said  23.  — foringnr- 
Govemors  and  their  successors  wiU  and  shall,  at  aU  times  J^  * 
during  the  continuance  of  the  present  security,  insure  and 

(e)  This  is  the  only  instance  in  this  collection  of  Precedents  of 
the  insertion,  in  a  mortgage  of  real  estate,  of  a  proviso  for  quiet 
enjoyment  until  defaolt.  The  length  of  time  dming  which  the 
security  is  to  continue,  and  the  absence  of  a  power  of  sale  or  any 
other  power  on  the  part  of  the  mortgagees,  which  could  be  pre- 
judiced by  the  operation  of  this  proviso  as  a  demise,  seem  to  be 
sufficient  reasons  for  this  deviation  from  what  is  generally  the 
better  practiGe:  see  supra,  pp.  588 — 590. 
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keep  insured,  or  cause  to  be  insured  and  kept  insnied, 
the  messuages  and  buildings  in  and  upon  the  said  mort- 
gaged premises  to  the  full  value  thereof  respectivelj; 
and,  in  case  the  same  or  any  of  them  shall  be  destroyed 
or  damaged  by  fire,  will  and  shall,  as  soon  as  practicable, 
cause  the  premises  damaged  or  destroyed  to  be  rebuilt  or 
reinstated,  so  as  to  be  of  at  least  as  much  value  as  before 
the  destruction  thereof  or  injury  thereto :  ICovenanUfor 
title — The  covenant  for  quiet  enjoyment  to  take  effect  "ii 
default  shall  be  made  in  payment  of  the  said  sum  of 

£ ,  or  the  interest  for  the  same  or  any  part  thereof 

respectively,  contrary  to  the  provisions  in  that  behalf 
hereinbefore  contained,''  see  supra,  pp.  866 — 867].    !>' 

WITNESS  &c. 


PRSOBDIVT 

XXXIX. 

XORTOAOB  or 
OOLLSOB 
LANDS. 

1.  Parties. 


2.  \^iloesscth. 


XXXIX. 

MORTGAGE  of  College  Lands  under  the  UmvEBsr- 
TiES  and  College  Estates  Acts  (a). 

THIS  INDENTURE,  made  &c.,  between  The  Warden 

and  Fellows  of College  in  the  University  of of 

the  one  part,  and  A.  B.  of  &c.,  C.  D.  of  &c.,  E.  F.  of 
&c.,  and  G.  H.  of  &c.  [mortgagees]  of  the  other  part, 
WITNESSETH  that  in  consideration  of  tlie  sum  of 
£ upon  the  execution  of  these  presents  paid  to  the 


Unirersities  and 
College  Estates 
Acts. 


(a)  This  Precedent  is  an  example  of  a  mortgage  by  a 
under  the  provisions  of  "  The  Universities  and  College  Estates  Act, 
1858  "  (21  &  22  Vict.  c.  44),  whereby  various  powers  of  dealing 
with  their  estates  are  given  to  the  Universities  and  Oollflges  of 
Oxford,  Cambridge,  and  Dublin,  and  Winchester  and  Eton  Colleges, 
including  (under  ss.  9  and  27)  powers  of  mortgaging  (with  the  con- 
sent of  the  Copyhold  Commissioners,  evidenced  by  an  order  aoooni- 
ing  to  a  form  given  in  the  schedule),  the  mortgage  being  required 
to  be  for  a  term,  and  provision  being  (by  s.  28)  required  to  be  nsde 
for  the  discharge  of  the  borrowed  money,  either  by  the  grant  of  an 
annuity  upon  terms  to  be  approved  of  by  the  Commissioners,  or  by 
annual  instalments  of  the  interest  and  one-thirtieth  part  at  leaat 
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said  Warden  and  Fellows  by  the  said  A.  B.,  €•  D.,  E.  F.,  Fbvcxdirv 

and  6.  H.  (the  receipt  of  which  sum  of  £ is  hereby  ' 

acknowledged),  the  said  Warden  and  Fellows  do  hereby  hobtgaqb  o» 

covenant  with  the  said  A.  B.,  CD.,  E,F.,  and  G.H.,  their  ujidb, 

executors  and  administrators,  that  the  said  Warden  and  ^  ^      ^^ 

Fellows  or  their  successors  will  on  the day  of  —  payment  of 

next,  pay  &c.  [Covenant  for  payment  of  mortgage  Tuoney,  ^^^^^^t^^^ 
see  supra,  p.  871],  and  that  if  the  same  sum  or  any  part 

thereof  shall  remain  unpaid  after  the  said  day  of 

next,  the  said  Warden  and  Fellows  or  their  succes- 
sors will  &c.  [Covenant  for  payment  of  interest,  see  supra, 
p,  872] :  Provided  always,  and  it  is  hereby  agreed  and  4.  Provisions 
declared,  that  if  the  said  Warden  and  Fellows  or  their  ^JtSSSito!  ^^ 


successors   shall  on  every day  of and  

day  of ,  so  long  as  the  said  principal  sum  of  £ , 

or  any  part  thereof  shall  remain  impaid,  or  within 

days  next  after  each  of  the  same  days  respectively  pay 
to  the  said  A,  B.,  C.  D.,  E.  F.,  and  G.  H.,  or  the 
suTYivors  or  survivor  of  them,  or  the  executors  or  admin- 
istrators of  such  survivor,  their  or  his  assigns,  interest 
for  the  said  sum  of  £ ,  or  for  so  much  thereof  as 

of  the  principal;  and  as  regards  the  instabnents  of  principal, 
either  by  direct  payment  to  the  lender,  or  by  the  cxeation  and 
reeerration  of  a  sinking  fond  in  such  manner  as  the  commissionerB 
may  approve ;  and  the  mortgage  must  contain  a  proviso  for  cesser 
on  repayment  of  principal,  interest,  and  costs.  See  also  ss.  2,  29, 
and  30,  and  the  farther  powers  conferred  by  "The  Universities 
and  Ck)Uege  Estates  Act  Extension,  1860"  (23  &  24  Yict.  c.  59), 
88. 1,  2,  6 ;  and  as  to  Winchester  and  Eton  Colleges,  see  31  &  32 
Yict.  c.  118,  ss.  24,  25,  28.  In  the  mortgage  from  which  the 
Pl:ecedent  in  the  text  was  taken,  the  repayments  were  so  cal- 
culated that  the  aggregate  instalments  of  principal  and  interest 
remained  always  the  same,  so  as  to  amount  in  efifect  to  the  grant  of 
an  annuity.  For  other  forms  of  provisions  for  repayment  by  in- 
stalments, see  supra,  Precedent  XIX.  and  note  (e)  thereto,  pp. 
1022  et  seq. ;  Precedent  XXXViil.,  p.  1185.  With  reference  to 
the  Copyhold  Commissioners,  it  may  be  stated  that  although  the 
Copyhold,  Indosure,  and  Tithe  Commissions  were  consolidated  by 
14  &  15  Yict.  c.  53,  it  is  provided  that  the  Board  shall  in  all 
proceedings  adopt  and  use  the  style  and  seal  of  the  Commissioners 
in  whose  place  they  come  (see  s.  2  of  that  Act). 
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5.  'Witnessetii. 

6.  Demise. 


7.  Parcels. 

8.  Habendam 
for  term. 


shall  for  the  time  being  remain  unpaid  at  the  rate  afore- 
said up  to  the  same  half-yearly  days  of  payment  re- 
spectively, and  shall  also  on  every day  of and 

day  of until  the  whole  of  the  said  sum  of 

shall  have  been  paid,  or  within days  next 


£  — 

after  each  of  the  same  days  respectively  pay  to  the  said 
A,  B.,  C.  D,,  E,  F,,  and  G.  H.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  the  sum  specified  in 
that  behalf  in  the  schedule  hereunder  written  towards 
the  discharge  of  the  principal  money  for  the  time  being 
remaining  impaid,  then  and  in  such  case,  and  so  long  as 
such  payments  of  interest  and  principal  shall  be  dnlj 
made  as  aforesaid,  the  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his  as- 
signs, shall  not  call  in  or  require  payment  of  the  said 

sum  of  £ ,  or  of  any  part  thereof,  otherwise  than  by 

the  aforesaid  half-yearly  instalments  on  the  aforesaid 
days  for  payment  thereof  respectively:  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  A.  B., 
C.  D,,  E.  F.,  and  G,  H.,  or  the  survivors  or  siirvivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall  accept  payment  of  the 

said  sum  of  £ by  the  aforesaid  annual  instalments  on 

the  days  and  in  manner  aforesaid,  and  shall  not  be  com- 
pelled to  receive  the  said  sum,  or  any  part  thereof, 
otherwise  than  by  such  annual  instalments  on  the  da}'8 
and  in  manner  aforesaid :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that,  for  the  consideration 
aforesaid,  they  the  said  Warden  and  Fellows  with  the 
consent  of  the  Copyhold  Conmiissioners  (testified  by  an 
order  under  their  hands  and  common  seal  in  the  form  or 
to  the  effect  set  forth  in  the  schedule  to  the  Universities 
and  College  Estates  Act,  1858),  do  hereby  grant  and 
demise  unto  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H., 
their  executors,  administrators,  and  assigns,  all  Ac 
[Parcels — General  words]  :  To  have  and  to  hold  the 
said ,  and  hereditaments  and  all  other  the  premises 
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hereinbefore  expressed  to  be  hereby  granted  and  demised      Fbbcbdbrt 
unto  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  their       X^XDC. 
executors,  administrators,  and  assigns,  for  the  term  of     HORtaioBOf 

years,  to  commence  from  the  day  next  before  the        lasj)3, 

day  of  the  date  of  these  presents,  without  impeachment 

of  waste,  subject  nevertheless  to  the  proviso  hereinafter 
contained  for  the  determination  and  cesser  of  the  same 
term:  Provided  always,  and  it  is  hereby  agreed  and  9.  Proviaofor 
declared -that  if  the  said  Warden  and  Fellows,  or  their  J^'° 
successors,  shaU  pay  to  the  said  A.  B.,  G.  D.,  E.  F.,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  the  said  smn  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  aforesaid,  on  the  days 
and  in  manner  hereinbefore  appointed  for  payment 
thereof :  And  shall  also  pay  to  them  or  him  all  costs  (if 
any)  which  they  or  he  shall  incur  or  be  put  imto  in  or 
about  the  premises,  then  and  in  such  case,  and  when  the 
whole  of  the  said  principal  debt,  interest,  and  costs 
shall  be   discharged  and  satisfied  in  manner  aforesaid, 

the  said  term  of years  shall  absolutely  cease  and 

determine    [Declaration  that  mortgage  money  belongs  to 
mortgagees  on  a  joint  accotmt,  supra,  p.  878 — Covenant  lo.  Corenants 
far  right  to  grant  and  demise  the  premises  "  for  the  term  ^®'  ^^^' 
and  in  manner  hereinbefore  appearing  " — For  quiet  enjoy- 
ment during  tlie  term,  "  If  default  shall  be  made  in  pay- 
ment of  the  said  principal  sum  of  £ ,  or  the  interest 

for  the  same,  or  any  part  thereof  respectively,  at  the  times 
hereinbefore  appointed  for  payment  thereof  respectively  '* 
— Free  from  incumbrances — For  further  assurance  "  at  all 
times  during  the  said  term  for  which  the  said  premises 
are  hereinbefore  expressed  to  be  hereby  demised  "  for 
the  residue  of  the  term].    In  witness  &c. 

THE  SCHEDULE  above  referred  to. 

[Schedvle  shotving  the  schema  of  repayment  within  thirty 
years  by  equal  Jialf-y early  payments,  each  payment  con- 
sisting partly  of  interest  and  partly  of  pniicipal  in  the 
proportions  shown  in  the  schedule.'] 
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XL. 

Prsoideit      mortgage  of  Bates  hy  a  Local  Board  of  Health 
^^  under  the  Local  Government  Acts  (a). 

MORTOAOI  OT 

RATis.         THIS   INDENTUBE    made    &c.  between    the  Local 
1   Parties.  Board  of  Health  for  the  district  of ,  in  the  comity  of 

Local  GoYttn-  {<")  ^®  hody  of  legislation  indaded  under  the  collectiye  tiUe  of 

ment  Acts.  the  Local  QoYemment  Acts,  one  of  the  objects  of  which  has  heea.  to 

establish  an  nniform  system  of  local  government  in  towns  and  other 
populous  districts  in  England  and  Wales,  exdnsive  of  the  Metro- 
polis, consiBts  of  the  PabKc  Health  Act,  1848  (11  &  12  Vict,  c  63], 
and  the  Local  Government  Act,  1858  (21  &  22  Yict.  c  98)  and  the 
Acts  amending  the  same  (12  &  13  Yict.c94;  15  &  16Yict.  c.42; 
20  &  21  "V^ct.  c.  38 ;  24  &  25  Vict.  c.  61 ;  26  Vict.  c.  17 ;  and  29  A 
30  Vict.  c.  90).  By  the  Public  Health  Act,  1848,  s.  41,  a  central 
authority,  the  General  Board  of  Health,  was  oonstitated  for  a 
limited  period,  and  it  was  provided  (ss.  8 — 10)  that  upon  petition 
of  the  ratepayers,  or  under  certain  circumstances  without  any  sadi 
petition,  and  after  a  preliminary  inquiry,  the  Act  might  be  applied 
to  any  such  city,  town,  or  other  place  as  is  mentioned  in  the  Act, 
either  by  an  Order  in  Council,  upon  the  recommendation  of  the 
central  board,  or  by  a  provisional  order  of  such  board,  confirmed  by 
Parliament,  as  the  case  might  be.  The  General  Board  of  Health, 
after  being  reconstituted  by  17  &  18  Vict.  c.  95,  and  continued  for 
a  limited  period  by  that  Act  and  20  &  21  Vict.  c.  38,  has  ceased  to 
exist ;  and  the  proyisions  of  the  Public  Health  Act,  1848,  as  to 
the  mode  of  putting  the  Act  in  force  were  superseded  by  the  Local 
Government  Act,  1858,  which  is  to  be  construed  as  one  Act  with 
the  Public  Health  Act,  1848  (see  s.  4,  and  26  Vict  c  17,  8.  8)  ; 
and  is  to  take  effect  in  places  where  the  Public  Health  Act  ym 
already  in  force  (s.  5).  As  to  other  places,  it  is  enacted  (ss.  12— 
16)  that  the  Act  may  be  adopted  by  a  resolution  of  the  tovn 
council,  improvement  commissioners,  or  owners  and  ratepayers,  as 
the  case  may  be,  and  power  is  given  (by  s.  15 ;  24  &  25  Vici  c  61, 
s.  2 ;  and  ^6  Vict.  c.  17,  s.  7)  in  cases  where  there  is  a  local  Act  in 
force  relating  to  similar  matters,  to  adopt  the  Act  partially,  but 
with  a  proviso  that  any  adoption  of  the  borrowing  powers  shoold 
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,  of  the  one  part,  and  A.  B.  of  &c,  [mortgagee] ,  of     Pbeoemh* 

the  other  part :  Whereas,  under  the  provisions  of  **  The  ^^ 


HOBTQAOX  or 
SITBS. 


bo  subject  to  the  provisions  of  the  general  Act  with  respect  to 
boiTowing.  The  adoption  of  the  Act  is  subject  to  a  right  of  appeal 
^thin  six  weeka  to  a  Secretary  of  State  (ss.  17  and  18,  amended  by 
26  Yiet.  c.  17,  s.  8),  and  is  to  be  published  in  the  Gkkzette  (s.|19) ; 
and  the  Act  is  to  come  into  force  at  the  expiration  of  two  months 
from  the  date  of  the  lesolution,  or,  in  the  event  of  an  appeal,  or  of 
a  diTision  of  the  district  into  wards,  as  provided  by  the  Act,  at  the 
time  mentioned  in  the  order  made  on  the  appeal  or  setting  out 
wards  (to  be  called  the  date  of  the  constitution  of  the  district),  but 
with  a  qualification  as  to  existing  local  acts  (s.  20).  No  objection  to 
the  Tahdity  of  the  adoption  of  the  Act  is  to  be  admissible  after  six 
months  from  the  date  of  the  constitution  (s.  21),  and  the  advertise- 
ment of  the  adoption  in  the  manner  specified  by  the  Act  (s.  22)  is 
to  be  conclusive  eyidence  of  the  adoption ;  but  by  26  Yict.  c.  17, 
S8.  2,  4,  5,  restrictions  are  placed  upon  the  adoption  of  the  Act  in 
places  with  a  population  of  less  than  3000.  By  24  &  25  Yict.  c.  61, 
8.  29,  the  Local  Government  Acts  are,  with  certain  qualifications, 
to  apply  to  local  boards  of  health  constituted  under  local  acts. 

The  execution  of  the  Acts  is  by  the  Public  Health  Act,  1848,  ss.  As  to  Local 
12  et  seq.,  and  the  Local  Government  Act,  1858,  ss.  24  et  seq..  Boards, 
vested  in  a  local  board  for  each  district,  such  board,  where  the 
district  is  a  corporate  borough,  being  the  corporation  acting  by 
the  town  council,  and  being  the  board  of  improvement  commis- 
sbners  when  the  town  is  xmder  the  government  of  commissioners, 
and  in  other  cases  consisting  of  a  number  of  elective  members  as 
prescribed  by  the  Act ;  (and  as  to  the  powers  of  the  local  boards, 
see  the  Act  of  1858,  s,  6). 

By  the  Act  of  1848,  s.  87,  power  is  given  to  the  local  board  to  Rating  povers. 
leyy  a  '*  general  district  rate."  Other  rating  powers  are  contained 
in  8.  93,  and  in  the  Act  of  1858,  s.  37.  Power  was  also,  by  s.  86  of 
the  Act  of  1848,  given  to  raise  a  ^'  special  district  rate  **  for  certain 
purposes ;  but  this  was  repealed  by  the  Act  of  1858,  s.  54  (see  how- 
ever as  to  mortgages  thereon,  24  &  25  Yict.  c.  61,  ss.  12,  13). 

By  the  57th  section  of  the  Local  Government  Act,  1858  (after  Towen  of 
repealing  certain  provisions  as  to  the  mortgage  of  rates  in  the  borrowing  on 
Public  Health  Act,  1848,  ss.  107,  113,  and  119),  it  is  enacted,  that  J^j^'Jlc^™^ 
the   local  board,  or  any  board  of  improvement  commissioners  GoTemment 
exercising  the  borrowing  powers  of  the  Public  Health  Act,  1848,  Acts, 
may,  for  the  purpose  of  defraying  any  expenses  incurred  in  the 
execution  of  the  Local  Government  Act,  or  any  Act  incorporated 
therewith,  or  of  any  Act  incorporating  the  powers  of  the  PubHo 
Health  Act,  1848,  borrow  at  interest  on  the  credit  of  the  charges 
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3.  Adoption  of 
Local  GoTera- 
iDcnt  Act  in 
diftiriet. 


Frame,  &e.,  of 
mortgage. 


Local  Goyemment  Act,  1858/'  and  the  Acts  amending 
the  same,  the  ratepayers  of  the  district  of aforesaid 


and  rates  aathoiised  fo  be  made  under  the  said  Acts  respectively, 
any  sum  of  money  necessary  for  defraying  snch  expenses,  and  that 
for  securing  the  repayment  thereof  with  the  interest,  the  local 
board  may  mortgage  to  the  persons  by  whom  such  sams  are 
adyanoed,  the  said  charges  and  rates,  or  any  of  them ;  but  tho 
power  is  to  be  subject  to  the  following  regolations: — 1.  The 
money  is  not  to  be  borrowed  except  for  permanent  works,  nor 
without  the  sanction  of  one  of  the  principal  Secretaries  of  State. 
2.  The  money  borrowed  is  not,  except  as  after  provided,  at  any 
time  to  exceed  in  the  whole  the  assessable  yalue  for  one  year  of  the 
premises  assessable  Within  the  district.  3.  The  money  may  be 
borrowed  for  such  time,  not  exceeding  thirty  years,  as  the  local 
board,  with  the  sanction  of  one  of  the  principal  Secretaxies  of  State, 
determine  in  each  case ;  and  subject  as  aforesaid,  the  board  may 
either  pay  off  the  monies  borrowed  by  equal  axmual  instahnentB,  or 
they  may,  in  every  year,  set  apart  as  a  sinking  fond,  and  accnmn- 
late,  sudi  a  sum  as  will  be  sufficient  to  payoff  the  monies  boirowed 
at  such  times  as  the  board  may  determine  (see  also  the  same  section, 
and  ss.  68  and  69,  as  to  monies  borrowed  to  defray  private  improve- 
ment expenses).  By  the  Pnbhc  Health  Act,  1848,  ss.  109,  UO, 
provision  ia  made  for  the  borrowing  of  money  on  mortgage  of  the 
rates  for  the  purpose  of  paying  off  prior  mortgages ;  and  by  the  Act 
of  1868,  s.  78  (extended  by  24  &  25  Vict.  c.  61,  s.  19),  thebonow- 
ing  powers  may,  in  oertain  cases,  be  enlarged  by  order  of  a  prin- 
cipal Secretary  of  State  confirmed  by  Parliament. 

By  the  Act  of  1848,  s.  Ill,  every  mortgage  is  to  be  by  deed, 
tmly  stating  the  date,  consideration,  and  the  time  and  place  of 
payment,  and  may  be  made  according  to  the  form  in  the  schedole 
I  to  the  Act,  or  to  the  like  effect;  and  a  register  is  req[aired  to 
'  be  kept,  in  which  an  entry  of  every  mortgage  is  to  be  made 
within  fourteen  days  of  its  date.  Tho  same  section  provides  that 
the  mortgage  shall  (in  the  case  of  a  non-oorporate  district)  be 
sealed  with  the  seal  of  the  local  board  (as  to  which,  see  s.  35),  and 
signed  by  five  or  more  members  thereof,  or  (in  the  case  of  a  corpo- 
rate district)  be  sealed  with  their  common  seaL  Local  boards  are 
now  in  all  cases  to  be  bodies  corporate,  designated  by  such  namei 
as  they  may  usually  bear  and  adopt  (29  &  30  Yict  c.  90,  s.  46); 
but  having  regard  to  the  definition  of  '*  corporate  district"  in  the 
Act  of  1848,  s.  2,  (and  see  the  Act  of  1858,  s.  2),  and  to  the  pro- 
bable reason  for  requiring  the  signature  of  five  members  (that  the 
active  participation  in  the  duties  of  the  board  may  not  £all  into  the 
hands  of  an  unduly  small  number  of  persons),  it  appears  prudent, 
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adopted  the  said  Local  Govemment  Act,  1858,  on  the      PaioKDux 
—-*—  day  of :    An4  the  same  adoption  was  con-  ; 


icoRTOAoi  or 

BATltS. 


where  tKe  board  is  not  the  mtmicig^corporation^gf  a  borough,  that  — 
the  mortgage  deed.  Bhould  stiQ  be  signed  by  fiye  members  of  the 
board,  as  well  as  sealed  with  the  common  seal.  The  deed  is 
exempt  from  stamp  duty  (s.  151). 

The  mortgage  may  be  transferred  by  deed  dnly  stamped,  and  Ti-ansferof 
truly  stating  the  date   and  consideration,  and  the  transfer  may  mortgage 
be  according  to  the  form  in  the  schedule,  and  is  to  be  registered, 
whereapon  the  transferee  is  to  be  entitled  to  the  fall  benefit  of  the 
original  mortgage,  and  is  to  be  alone  entitled  to  release  the  same 
(s.  112). 

The  remedy  of  the  mortgagee,  in  case  of  default  in  payment  of  Bomedy  of 
the  principal  or  interest,  is  to  obtain,  on  application  to  two  justices,  "^or^W** 
the  appointment  of  a  receiyer  of  the  rates,  by  whom  they  are  to 
be  apportioned  rateably  among  all  the  mortgagees;  but  such  an 
application  is  not  to  be  entertained  xmless  the  amount  due  to  the 
applicant  or  applicants  is  10002.  (s.  114).  A  receiyer  may  be 
appointed  in  the  eyent  of  the  failure  to  elect,  or  lapse,  of  the  local 
board,  in  which  case  he  may  make  as  well  as  collect  the  rates  (Act 
of  1858,  ss.  10,  11).  See  also  as  to  mortgages  of  rates,  the  8th 
Bection  of  the  Act  of  1858,  and  24  &  25  Yict.  c.  61,  s.  14. 

A  local  board,  constituted  under  the  Local  Goyemment  Acts,  other  powers 
may  become  the  authority  for  the  execution  of  yarious  other  Acts  of  Local  Boards, 
relating  to  the  municipal  goyemment  of  the  district.  See  the  Act 
of  1858, 8.  47,  and  29  &  30  Yict.  c.  90,  s.  43,  under  which  the  board 
may  become  the  authority  for  the  execution  of  9  &  10  Vict.  c.  74 
("An  Act  to  Encourage  the  Establishment  of  Public  Baths  and 
Washhouses"),  which  contains  borrowing  powers  on  the  security 
of  rates  (s.  21),  and  incorporates  the  proyisions  of  the  Companies 
Glauses  Act,  1845,  as  to  borrowing  on  mortgage  (s.  23).  The  local 
board  may  also  be  constituted  the  burial  board  within  its  district 
(see  20  &  21  Yict.  c.  81,  s.  4,  the  49th  section  of  the  Local  Goyem- 
ment Act,  1858,  and  29  &  30  Vict.  c.  90,  s.  44),  and  may  thereby 
become  inyested  with  the  powers  of  borrowing  on  security  of  rates 
conferred  by  the  Burial  Acts  (15  &  16  Vict.  c.  85,  s.  20 ;  17  &  18  Vict, 
c.  87,  ss.  4,  5 ;  20  &  21  Vict.  c.  81,  ss.  1&— 21),  which  incorporate 
(see  20  &  21  Vict.  c.  81,  s.  19,)  the  proyisions  with  respect  to  mort- 
gages in  the  Commissioners  Clauses  Act,  1847  (10  Vict.  c.  16).  See 
the  enactments  in  ss.  75 — 88  of  that  Act,  as  to  mortgages  of  rates 
and  other  property  by  the  ''commissioners"  xmder  (i.e.,  the  cor- 
porate or  noncorporate  body  charged  with  the  execution  of)  the 
incorporating  Act. 

The  Form  of  Mortgage  giyen  in  the  schedule  to  the  Public  Stataiory  form 

of  mortgage. 
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PuoKDm      firmed  by  one  of  her  Majesty's  principal  Secretaries  of 

State  on  the day  of ,  and  came  into  operation 

MOBNAOBOP     on  the   day  of  :     [Recitdl  of  an   order  ly 

*^*'*'         one  of  the  principal  Secretaries  of  State  sanctioning  tke 

^^^2jJ^  **  f         borrowing  of  £ by  the  said  Local  Board  on  the  cre^t 

State  sanetioniog  of  the  general  district  rates,  to  defray  the  expense  of  cm- 

"^^'"^'  structing  certain  permanent  works  of  drainage,  the  said 

sum,  with  all  hiterest  thereon,  to  be  repaid  within  a  period 

of  30  years  from  the  time  of  borrowing  the  same  ] :  Axd 

5.  Agreement       WHEREAS,  the  said  A.  B.  hath  agreed  to  advance  to  the 

for  loao.  said  Local   Board   of  Health  for  the  district  of 

aforesaid,   as  part  of  the  monies  so  authorised  to  be 

borrowed  by  them  as  aforesaid,  the  sum  of  £ ,  on 

having  the  repajment  thereof,  together  with  interest  for 


Health  Act  (which  is  similar  to  the  form,  in  the  schedule  to  the 
Crommifisioners  Clauses  Act,  1847),  is  here  subjoii^ed.  In  preparing 
the  mortgage  in  the  text,  it  was  thought  desirable  that  it  should 
include  recitals  of  the  adoption  of  the  Act,  and  the  Secretary  of 
State's  order,  as  forming  the  foundation  of  the  right  to  mortgage; 
but  in  practice  such  recitals  are  frequently  dispensed  with,  and  the 
statutory  form  more  or  less  closely  followed. 

*'  By  virtue  of  the  Public  Health  Act,  1848,  the  Local 

Board  of  Health  for  the  district  of ,  in  consideration 

of  the  sum  of  £ paid  to  the  treasurer  of  the  said  dis- 
trict by  A.  B.  of  &€.,  for  the  purposes  of  the  said  Act, 
do  grant  and  assign  unto  the  said  A.  B.,  his  execntors, 
administrators,  and  assigns,  such  proportion  of  the  rates 
arising  or  accruing  by  virtue  of  the  said  Act  from  [the 

rates  mortgaged]  as  the  said  sum  of  £ doth  or  shall 

bear  to  the  whole  sum  which  is  or  shall  be  borrowed  upon 
the  credit  of  the  said  rates,  to  hold  to  the  said  A.  B.,  his 
execntors,  administrators,  and  assigns,  from  the  day  of 

the  date  hereof,  until  tlie  said  sum  of  £ ,  with  interest 

at  the  rate  of per  cent,  per  annum  for  the  same, 

shall  be  fully  paid  and  satisfied ;  and  it  is  hereby  declared 
that  the  said  principal  sum  shall  be  repaid  on  the  — ■ 

day  of at  [place  of  payment] .    Dated  this daj 

of ,  18—." 
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the  same  at  the  rate  hereinafter  mentioned,  secured  in      Faboedsnt 
maimer  hereinafter  appearing:  NOW  THIS  INDEN-  ^ 

TUBE  WITNESSETH,   that  by  virtue  of  the  pro-     mobtgace  o» 

yisions  of  the  Public  Health  Act,  1848,  and  of  the  said ! 

Local  Government  Act,  1858,  and  of  the  Acts  amending  6-  Witnesseih. 
the  same,   or  incorporated  therewith,  and  in  exercise  of 
all  powers  enabling  them  in  this  behalf.  The  said  Local 

Board  of  Health  for  the  district  of  aforesaid,  in 

consideration  of  the  sum  of  £ paid  to  th^  Treasurer  7.  Considera- 

oi  the  said  district  upon  or  before  the  execution  of  these  **^*^ 

presents  by  the- said  A.  B.,  for  the  purposes  of  the  said 

Acts,  and  under  the  authority  of  the  hereinbefore  recited 

order  as  aforesaid,  doth  hereby  grant  and  assign  unto  8.  Assignment 

the  said  A.  B.,  his  executors,  administrators,  and  assigns,  ^  ^^^^ 

The  General  District  Bates,   arising   or   accruing  by 

virtue  of  the  said  Acts,  from  the  said  district  of  

aforesaid :    To  hold  to  the  said  A.  B.,  his  executors,  o.  nabcndum. 
administrators,  and  assigns,  from  the   day  of  the  date 

hereof,  until   the  said  sum  of  £ with   interest  at 

the  rate  of  £ per  cent,  per  annum  for  the   same, 

shall  be  fully  paid  and  satisfied:   And  it  is  hereby  lo.  Declaration 
DECLARED,  that  the  said  interest  for  the  said  sum  of  ",  *®  ^^^^ .   , 

'  ,  when  principal 

£ shall  be  paid  by  equal  half-yearly  payments  on  and  interest 

the day  of ,  and  the day  of ,  and  the  aWe!°^^'^* 

said  principal  sum  of  £ shall  be  repaid  on  the 

day  of at  :    Proyided  always,  that  if  any  li.  Pi-oyiso  for 

half-yearly  payment  of  interest  shall  be  in  arrear  for  Jymcnt'of 
twenty-eight  days  after  the  day  hereinbefore  appointed  interest, 
for  payment  thereof,   then  the  said  principal  sum   of 

£ shall  become  payable  on  the  day  next  after  the 

expiration  of  such  twenty-eight  days,  at  the  place  afore- 
said.   In  witness  &c. 
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1.  Partiei. 
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bonds  and 
debeDtora  of 
oompaiiies. 


XLI. 

MORTGAGE  of  Shabes  a^nd  Bonds  of  Companies  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  ic. 
[mortgagor],  of  the  one  part ;  and  C.  D.,  of  &c.  [mart- 


(a)  TVhere  bonds  or  mortgage  debentures  of  a  company  tre 
mortgaged,  they  should  be  either  transferred,  or  (as  in  the  case  of 
some  of  the  bonds  comprised  in  the  mortgage  in  the  text)  issaed 
direct  to  the  mortgagee,  so  as  to  be  under  his  control,  and  to  be 
realizable  without  any  further  act  on  the  part  of  the  mortgagor. 
The  mode  of  transfer  will  of  course  depend  upon  the  natnre  of  the 
instrument,  and  the  constitution  and  regulations  of  the  oompany, 
but  must  usually  be  effected  by  a  separate  deed,  in  a  shoit  &m, 
endorsed  or  not,  as  may  be  conyenient  (but  see  16  &  17  Tict  c.  d9, 
8.  14),  and  registered  in  the  books  of  the  oompany ;  and  this  is 
the  mode  prescribed  in  the  case  of  railway  and  otiier  companies 
goyemed  by  the  Companies  Glauses  Act,  1845  (8  &  9  Tiet  c  16), 
by  sections  46,  47,  and  49  of  that  Act,  and  it  is  provided  by  aection 
47,  that,  until  registration  of  the  transfer,  the  ccnnpany  ahalL  not 
be  in  any  manner  responsible  to  the  transferee.    The  transfer  of 
a  debenture  under  this  Act  has  a  legal  operation,  so  that  the 
transferee  may  and  must  sue  at  law  in  his  own  name  (rer^tie 
T.  Ucut  Anglian  BaUway  Company,  5  Ezch.  280).    As  to  the  stamp 
on  the  transfer  in  the  case  of  bonds,  see  30  &  31  Yiot.  c  90,  a.  32, 
supra,  p.  826 ;   in  the  case  of  mortgage  debentures  the  transfer 
would  seem  to  be  chargeable  with  the  same  duty  as  an  ordinary 
transfer  of  mortgage,  as  to  which,  see  p.  826,  supra.    See,  howeter, 
the  exemption  in  16  &  17  Yict.  c.  59,  s.  14.    As  to  the  mode  of 
transferring  debenture  stock  of  companies  goremed  by  the  Oom- 
panies  Clauses  Acts,  see  26  &  27  Yict.  c.  118,  s.  23 ;  and  as  to  the 
stamp  on  the  transfer  of  debenture  stock,  seo  31  &  32  Yict.  c  124, 
s.  12.    If  the  mortgage  is  effected  by  mere  deposit  of  the  bonds,  or 
by  any  means  short  of  a  transfer  registered  in  the  Company's  books 
(whether  in  order  to  saye  expense,  or  so  as  not  to  interfere  with 
the  receipt  by  the  mortgagor  of  the  interest,  which  latter  object, 
howeyer,  might  be  attained  by  a  power  of  attorney  from  the  mort- 
gagee), formal  notice  must  be  giyen  to  the  company,  ooupled  with 
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gagee],  of  the  other  part :  Whereas  &c.  [RecitaJs  shoioing      PawjiDiHt 
that  A.  B.  was  the  contractor  for  the  construction  of  the  ; 

VOBTOAQS  or 
: BHAB18  An> 

a  request  not  to  make  any  payment  to  the  mortgagor.    Upon  the  ' 

assignment  of  a  debt  due  from  a  company  winding  up,  notice  2.  Bedtalfl 
to  the  official  liquidator  was  held  sufficient  {Be  Breechloading  3.  AdTanoe 
Armoury  Company ^  L.  B.  5  Eq.  284).  Ab  to  the  rights  of  a  trans- 
feree of  debentures  of  a  company,  where  the  issue  of  the  debentures 
was  tdtra  Tires  or  irregular,  or  where  there  are  cross  claims  or 
equities  subsisting  on  the  part  of  the  cAnpany  against  the  trans- 
feror, and  as  to  debentures  to  bearer,  see  the  note  to  Precedent 
XLin.,  infra.  As  to  mortgages  of  debts  and  choses  in  action 
generally,  see  pp.  691,  692,  supra. 

If  the  subject-matter  of  the  mortgage  consists  of  shares  folly  Mortgage  of 
paid  up,  and  to  which  no  liability  attaches,  or  stock,  a  transfer  (as  ■!>*'««• 
in  the  case  of  bonds)  should  be  executed  to  the  mortgagee,  and 
registered.  If  the  shares  are  not  fxdly  paid  up,  the  mortgagee,  if 
he  wishes  to  ayoid  incurring  the  liabilities  of  a  shareholder,  must 
not  take  a  complete  registered  transfer  to  himself  (see  Price  and 
BmmCs  case,  3  De  G.  &  Sm.  146) ;  but  the  certificates  (if  any), 
together  with  a  transfer  executed  by  the  mortgagor,  should  be 
deliyered  to  the  mortgagee  (as  is  the  case  of  some  of  the  shares  in 
the  text),  so  as  to  enable  the  latter  at  any  time  to  complete  his 
title,  by  executing  and  registering  the  transfer ;  and  formal  notice 
of  the  transaction  must  be  giyen  to  the  company,  as  a  protection 
against  the  bankruptcy  of  the  mortgagor  (Lindley  on  Partnership, 
2nd  ed.,  1130  et  seq.),  as  well  as  against  possible  mesne  incum- 
brances. Such  a  security  will  create  a  good  title  in  the  mort- 
gagee as  against  any  prior  equitable  interest  of  which  he  has 
no  notice,  and  k  fortiori  against  equitable  interests  subsequently 
created  (see  Dodds  v.  HiUs,  2  Hem.  &  M.  424,  where  a  transfer  of 
shares  by  a  trustee  in  breach  of  his  trust,  accompanied  by  a  deposit 
of  the  certificates,  was  held  to  prevail  over  the  title  of  the  cestuis 
que  trust,  although  the  transfer  was  not  registered  until  after  the 
mortgagee  had  notice  of  the  breach  of  trust ;  and  see  Martin  y. 
Sedgwick,  9  Beay.  333).  A  security  not  perfected  by  registration 
is  of  a  less  satisfactory  nature  where  the  company  does  not  issue 
certificates,  which,  howeyer,  all  companies  under  the  Companies 
Glauses  Act,  1845,  are  bound  by  section  11,  and  most  limited 
companies  are  bound  by  their  regulations,  to  do. 

The  transfer  of  the  shares,  or  stock,  must  be  in  ihe  form  pre-  Mode  of 
scribed  by  the  statute,  or  regulations,  affecting  the  company;  and  tranaferring 
the  company  wiU  not  be  bound  to  register  a  transfer  in  any  other 
form  (B,  V.  General  Cemetery  Company,  6  S.  &  B.  415;  and  see 
you  II.  4  J 
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uovtfUQM  or 
sHimia  AMi> 

■OVM. 


Ai  to  the  inaer- 
tionofapower 
of  attoniey  in  a 
Bortgagie  of 
BhaioL 


AitolUbiHtiw 
of  mortgagee  of 


Ai  togiTing 
notice  of  mort- 
gage of  shares  to 
company. 


Pier,  and  had  received  advances  from  C.  D.  to  tke 

amoimt  of  JE5000] :  And  whebeas,  the  said  C.  D.,  at  the 

Ccpdand  t.  North'Ecutem  Bailway  Company,  6  £.  &  B.  277).  As 
to  the  mode  of  transfer  in  the  case  of  companies  goyemed  by  the 
Companies  Clauses  Act,  1845,  see  ss.  14  and  15  of  the  Act  No 
particular  form  Of  transfer  is  preecribed  by  the  Companies  Act,  18^2 
(25  &  26  Yici  c.  89).  As  to  shares  to  bearer,  see  30  &  31  Vict.  c.  131, 
ss.  27  et  seq.  As  to  the  stamp  upon  a  transfer  of  shares,  or  stock, 
see  55  Geo.  3,  c.  184,  schedule,  tit.  "  Transfer." 

If  there  is  a  liability  u{>on  the  shares,  and  they  are  cQnBeqiientlj 
not  registered  in  the  name  of  the  mortgagee,  he  should  be  axmei 
with  a  power  of  attorney  (as  in  the  text),  enabling  him  to  Ixaiuafer 
the  shares  direct  from  the  mortgagor  to  a  purchaser  or  otherwise, 
and  in  the  meantime  to  receiye  the  dividends.  A  purchaser  d 
shares  from  an  equitable  mortgagee  with  power  of  sale  may,  in 
case  of  the  refusal  or  inability  of  the  mortgagor  to  transfer  them, 
obtain  an  order  for  the  transfer  under  the  Trustee  Acts  {BeAngdo, 
5  De  G.  &  Sm.  278). 

Although  a  mere  mortgagee  of  shares  cannot,  unless  they  aro 
actually  standing  in  his  name,  be  made  liable  to  calls,  or  as  a  oon- 
tributory  upon  the  winding-up  of  the  company  (see  Neimyt  ix, 
Bailway  Company  y.  Jfcw,  14  Beay.  64);  yet,  inasmuch  as  in  many 
companies,  the  pajrment  of  all  calls  due  upon  any  oi  the  shares 
standing  in  the  same  name,  may  be  insisted  on  by  the  company 
before  registering  a  transfer,  the  security  may  not  be  lealizalde 
while  any  calls  are  due,  either  upon  the  shares  mortgaged,  or  any 
other  shares  held  by  the  mortgagor ;  but  as  to  companies  governed 
by  the  Companies  Clauses  Act,  1846,  see  Huhbertty  y.  MfXRcMer, 
&c,y  Bailroay  Company y  L.  B.  2  Q.  B.  471.  As  to  the  positian  of  a 
company  which  is  not  authorised  to  take  shares  in  another  com- 
pany, but  which  takes  a  transfer  by  way  of  security  of  shares  in 
respect  of  which  there  is  a  liability,  see  Be  Asiatic  Banking  Corpora- 
turn,  Weekly  N.  1868,  304.  As  to  the  liabilities  of  mortgagees  of 
shares^  see  also  Questy,  Worcester,  dbc ,  Bailway  Company,  L.  E.  4  C.P.  9. 

Notice  to  the  company  of  an  equitable  mortgage  of  shares  will 
be  effectual  as  against  a  subsequent  equitable  mortgagee  or  the 
assignees  in  bankruptcy  of  the  mortgagor,  although  the  shares 
remain  registered  in  the  name  of  the  mortgagor,  and  although,  as 
is  almost  always  the  case  (see  the  Companies  Clauses  Act,  1S45, 
8.  20,  and  the  Companies  Act,  1862,  s.  30),  the  company  does  not 
recognise  trusts  or  equities  affecting  the  shares,  or  attend  to  notices 
(see  Lindley  on  Partnership,  1131).  As  to  what  is  a  sufficient 
notice,  see  id.  1132  et  seq.,  Exparie  Agra  Bank,  Be  Worcuter,  L.  B. 
3  Ch.  Ap.  555.  In  Bohinson  y.  NeshiU,  L.  E.  3  C.  P.  264,  it  was 
held  that  an  equitable  assignment  of  shares  in  the  hands  of  a 
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reqaest  of  the  isaid  A.  B.,  has  this  day  advanced  to  him  FBEoiDurt 
the  farther  sum  <rf  dS5000,  under  an  agreement  that  the 

aggregate  sum  of  ^610,000,  with  interest  on  that  sum  at  momqaot  o» 

the  rate  of  £5  per  cent,  per  annum  (to  be  computed  from  Boma. 


the  date  of  these  presents),  shall  be  secured  in  manner 

hereinafter  appearing :  And  whereas,  the  several  shares  4.  SbAres  held 

in  the Pier  Company,  specified  in  the  first  part  of  ^7  mortgagor. 

the  Schedule  hereto,  are  standing  in  the  name  of  the  said 
A.B.,  who  has  executed  transfers  thereof  to  the  said  CD., 
but  such  transfers  have  not  been  executed  by  the  said 
C.  D.,  and  have  not  been  registered :  And  whereas,  the  5.  Bonds  inaed 

several  bonds  of  the  said Pier  Company,  also  speci-  *°  "^ort«*«w. 

fied  in  the  first  part  of  the  Schedule  hereto,  were  issued- 
to  the  said  C.  D.  by  the  direction  of  the  said  A.  B  ;  And 

the  several  bonds  of  the Railway  Company  (Limited), 

and  the  several  shares  in  the  last  mentioned  company,  6.  Depodt  of 
specified  in  the  second  part  of  the  Schedule  hereto,  have  "^ 
been  deposited  with  and  are  held  by  the  said  C.  D.,  but 
have  not  been  formally  transferred  to  him;  And  the 
promissory  notes  and  biQs  of  exchange  described  in  the 
third  part  of  the  Schedule  hereto,  have  been  mada  or 
accepted  by  the  said  A.  B.,  and  delivered  to  the  said 
C.  D.,  in  connection  with  the  transactions  hereinbefore 


garnishee  was  good  without  notice  to  him,  as  against  a  subsequent 
attachment  in  tiie  Lord  Mayor's  Ck)urt. 

The  deposit,  or  transfer,  of  the  shares  should  of  course  be  accom- 
panied by  a  pTox>er  deed  or  memorandum  evidencing  the  terms  of 
the  contract :  see  Cumming  v.  PreacoU,  2  Y.  &  C.  Exch.  488,  where, 
the  transaction  being  ambiguous,  the  Court  refused,  after  the 
death  of  the  mortgagor,  to  infer  a  contract  to  create  a  charge  upon 
the  shares  as  against  his  creditors.  It  seems  that  a  memorandum 
not  under  seal  accompanying  a  deposit  of  shares  by  way  of  pledge, 
does  not  require  any  stamp  except  an  agreement  stamp  {In  re 
Attenhorough,  11  Exch.  461 ;  supra,  p.  810).  An  agreement  that, 
upou  a  part  repayment  of  the  loan,  a  proportionate  part  of  the 
shares  should  be  returned,  does  not  render  the  return  of  the  shares 
a  condition  precedent  to  the  right  to  sue  for  the  debt  {Scott  v. 
Parker,  1  Q.  B.  809).  It  seems  that  the  share  qualification  of 
director  will  not  be  lost  by  an  equitable  mortgage  of  his 
[Cumming  YiPreacott^  abisup.). 

4  I  2 
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PmioEDivf  mentioned,  and  are  now  in  the  possession  of  the  said 

^  CD.:   NOW  THIS  INDENTURE  WITNESSETH, 

voETaAoioF  that,  in  pursuance  of  the  said  agreement,  and  in  con- 

BovM.  sideration  of  the  sum  of  £6000  so  forhome  and  owing, 

^  --.^  and  of  the  further  sum  of  dC5000  so  advanced  as  afore- 

7.   fVitndB- 

•etlu  said  (making  together  the  sum  of  £10,000),  the  said 

8.  CoDiiden-  A.   B.   doth  hereby  for  himself,   his  heirs,  execntors, 

*^®^  and  administrators,  covenant   &c.     [Covenant  for  pay- 

for^JS^t  of  ^^^^  ^f  ^r^rtga^e  numey,  p.  857,  mpra]  ;  And  farther, 

mortage  money  that  &c.    [Covenant  for  payment  of  interest  quarterly, 

10  Decknti       *^^  ^'  ^^^*  supra] .      And    IT   IS   HEREBY  agreed  and 
oftroBtiAs  declared,    that    the     said    bonds,    shares,    promissoiy 

Ibo.,  ittdadSnT*^   notes,  and  bills  of  exchange,  described  in  the  schedule 
power  of  sale.       hereto,  shall  be  held  subject  to  redemption  on  payment 

of  the  said  sum  of  £10,000,  and  interest  pursuant  to  the 
covenants  hereinbefore  in  that  behalf  contained,  and 
upon  and  for  such  trusts  or  purposes,  and  with  snch 
powers  as  will  render  the  same  a  good  and  sufficient 
security  for  the  said  sum  of  £10,000  and  interest  in- 
tended to  be  hereby  secured :  And  that  for  that  purpose 
it  shall  be  lawful  for  the  said  C.  D.,  his  execntors,  ad- 
ministrators, or  assigns,  at  any  time  or  times  (as  well 

before  as  after  the  said day  of ),  to  receive  the 

interest  and  dividends,  and  also  any  bonuses  arising  from 
or  receivable  in  respect  of  the  said  bonds  and  shares  or 
any  of  them,  and  also  all  or  any  sums  payable  in  satis- 
faction of  the  said  bonds  or  any  of  them :  And  also  at 

any  time  or  times  after  the  said day  of next 

to  sue  upon  or  negotiate  or  otherwise  deal  with  any  of 

the  said  promissory  notes  and  bills  of  exchange ;  And  to 

t  sell  in  any  manner  and  upon  any  terms  he  or  they  shall 

think  fit,  all  or  any  of  the  said  bonds  and  shares,  and  to 
execute  and  do  all  such  transfers  and  things  as  shall  he 
necessary  or  proper  for  giving  effect  to  any  such  sale  or 
otherwise  effectuating  any  of  the  purposes  aforesaid: 
11.  TnitUof  And  it  is  hereby  agreed  and  declared  that  the  said 
nonieB  reoeived.    Q^  j),^  hig  executors,  administrators,  or  assigns,  shall  hj 

and  out  of  the  monies  which  shall  be  received  by  any  of 
the  means  aforesaid,  in  the  first  t>lace  reimburse  himself 


MORTGAGES.  1207 

or  themselves,  or  pay  or  discharge  all  the  costs  and  ex-  Fbiorbbnv 

penses  incurred  in  or  about  such  sale,  or  otherwise  in  ^^^ 

respect  of  the  premises ;  and  in  the  next  place  apply  such  xobtoaoi  of 

monies  in  or  towards  satisfaction  of  the  monies  for  the  botm."^ 

time  being  owing  on  the  security  of  these  presents,  and  " 
then  pay  the  surplus  (if  any)  of  the  said  monies  unto 
the  said  A.  B.,  his  executors,  administrators,  or  assigns : 

And  the  said  A.  B.  doth  hereby  for  himseK,  his  heirs,  12.  CoTeumU 

executors,   and  administrators,  covenant  with  the  said  tyn>«rtpgwto 

,  .    .  exeeote  trans- 

C.  D.,  his  executors  and  admmistrators,  that  he  the  fen,  &c. 
said  A.  B.,  his  executors,  administrators,  and  assigns, 
will  at  his  and  their  own  expense,  if  and  when  required  by 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
execute  and  do  aU  assurances  and  things  necessary  or 
proper  for  legally  and  effectually  vesting  in  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  the  said 
bonds  and  shares  comprised  in  the  second  part  of  the  sche- 
dule hereto,  or  any  of  them,  or  for  otherwise  enabling  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  either 
before  or  after  any  such  transfer,  to  receive  the  interest  or 
dividends  receivable  in  respect  of  such  bonds  and  shares 
or  any  of  them,  or  for  otherwise  enabling  the  said  CD., 
his  executors,  administrators,  or  assigns,  to  have  the  full 
benefit  and  advantage  of  this  security :  And  farther  that  he 
the  said  A.  B.,  his  executors  or  administrators,  will  at  the 
like  request  and  expense,  execute  and  do  (so  far  as  sh^ 
depend  on  him  or  them)  all  assurances  and  things  neces- 
sary or  proper  for  legally  and  effectually  vesting  in  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  as  the 
complete  registered  owner  or  owners  thereof,  all  or  any  of 

the  said  shares  in  the  Pier  Company  specified  in 

the  first  part  of  the  said  schedule  hereto,  or  for  enabling 
him  or  them  either  before  or  after  the  registration  in  his 
or  their  name  or  names  of  the  said  shares  or  any  of*  them, 
to  take  and  receive  any  dividends  which  may  be  receivable 
thereon :  But  that  the  said  A.  B.,  his  executors  or  ad- 
ministrators, will  (if  required  by  the  said  C.  D.,  his  exe- 
cntors  or  administrators)  at  any  time  before  the  said 
shares  shall  have  been  so  registered  in  the  name  of  the 
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14.  Power  of 
•ttomoj. 


said  C.  D.y  his  executors  or  administrators,  by  takmg 
a  retransfer  or  by  cancellation  of  the  said  incomplete 
transfers,  or  by  any  other  ways  or  means  take  back  or 
revest  the  said  shares  or  permit  the  same  to  be  rerested 
in  him  or  them  the  said  A.  B.,  his  executors  or  adminis- 
trators :  And  will  indemnify  the  said  C.  D.,  his  heirs, 
executors,  and  administrators,  estate  and  effects  against 
all  calls  and  liabilities  incurred  or  sustained  in  respect  of 
the  same  shares  or  any  of  them,  at  any  time  or  times 
previously  to  the  same  being  vested  in  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  as  the  registered 
owner  or  owners  thereof :   Anb  lastly,  the  said  A.  B. 
doth  hereby  appoint  the  said  C.  D.,  his  executors,  admi- 
nistrators, and  assigns,  to  be  the  attorney  and  attorneys 
of  the  said  A.  B.,  for  him  and  in  his  name  to  receive  all 
or  any  interest,  dividends,  or  bonuses,  in  respect  of  the 
said  bonds  and  shares  or  any  of  them,  and  all  or  anj 
sums  payable  in  satisfaction  of  the  said  bonds  or  any  of 
them,  and  to  compel  payment  of  any  such  monies,  and  to 
give  receipts  and  discharges  for  the  same,  and  to  execute 
and  do  all  such  transfers  and  things  as  are  hereby  cove- 
nanted to  be  executed  and  done  by  the  said  A.  B.,  his 
executors  or  administrators,  the  said  A.  B.  covenanting 
that  he,  his  executors  or  administrators,  will  confirm 
whatever  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  shall  do  by  virtue  of  the  powers  so  given  to 
him  and  them.    In  witness  &c. 


THE   SCHEDULE  above  referred  to. 
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XLII. 


MORTGAGE  by  a  Railway  Contractor  of  a  Con-  pbkbdiw 

TRACT  for  Making  a  Railway^  and  of  Money  Bonds  ^i*^ 

and  Shares  payable  to  him  under  the  controjcty  for  xoualiiB  o? 

securing  present  and  fiitare  Advances  made  by  a  a«>«»*ao»»oe 


Limited  Company  (a).  kailwat. 


THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c., 
Railway  Contractor,  of  the  one  part ;  and  the Com- 


(a)  The  somewhat  precarious  nature  of  a  security  sach  as  that 
in  the  text,  renders  it  necessary  to  invest  the  mortgagees  with  hurge 
powers ;  but  the  powers  contained  in  this  precedent  of  taking  pos- 
session  and  executing  the  works,  and  transferring  and  subletting 
the  contract,  must  of  course  be  subservient  to  the  provisions  of  the 
oontraot,  under  which  the  railway  company  itself  would  usually 
poeseBs  similar  powers  in  case  of  the  default  or  bankruptcy,  &c., 
of  the  contractor;  and  a  clause  restraining  the  contractor  froin 
assigning  the  contract  without  the  consent  of  the  company  is  also 
oonunon  (see  the  two  forms  of  siich  contracts,  ante,  vol.  ii.,  pp.  149, 
158).  A  restriction  of  the  latter  kind  might  render  it  desirable  to 
obtain  the  consent  of  the  railway  company  to  the  mortgage. 
Under  a  contract  such  as  that  in  question,  a  proportionate  part  of 
each  payment  due  to  the  contractor  would,  in  the  ordinary  course, 
be  made  in  bonds  and  paid-up  shares,  the  latter  being  in  the 
meantime  kept  in  reserve  by  the  company  and  not  allotted ;  so 
that  both  the  bonds  and  shares  may  be  issued  or  allotted  when 
due  direct  to  the  mortgagees.  As  to  mortgages  of  debts  gene- 
rally, see  supra,  p.  691,  and  as  to  mortgages  of  bonds  and 
shares  of  companies,  p.  1202,  note  (a).  The  mortgage  in  the  text 
purports  to  comprise  the  contractor's  plant,  &c. ;  but,  as  to  this,  it 
nmst  be  subject  to  the  rights  of  the  railway  company  under  the 
clause  usually  contained  in  contracts  of  this  description,  vesting  in 
the  company  a  right  of  property  of  a  more  or  less  qualified  cha- 
racter in  aU  materials,  &c.,  brought  upon  the  land  (see  the  forms 
in  YoL  ii.,  pp.  152,  161,  ante).  As  to  the  nature  of  the  interest  of 
the  company  and  contractor  respectively  under  such  a  clause,  see 


1.   PtftlM. 
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pany^  Limited,  of  the  other  part :  Whereas,  by  an  in- 
denture dated  the day  of         ,  and  expressed  to  be 

made  between  the  said  A.  B.,  of  the  one  part,  and  the 

Railway  Company,  of  the  other  part,  the  said  A.  B. 

has  contracted  to  make  and  execute  the  works  therein 

mentioned  for  the  sum  of  £ ,  to  be  paid  or  credited 

to  the  said  A.  B.  by  the  said  Bailway  CJompanr, 

partly  in  cash  and  partly  in  bonds  and  shares  of  snch 
company,  upon  the  production  of  monthly  certificates  of 
the  engineer  of  the  said  company  of  the  value  of  the  work 
executed  or  otherwise  as  therein  mentioned,  and  subject 
to  the  provisions  and  stipulations  in  the  said  indenture 
contained :  And  whereas,  the  said  A.  B.  has  commenced 
the  construction  of  the  said  railway,  and  the  works  thereof 
are  now  in  progress :  And  whereas,  the  said Com- 
pany, Limited,  have  lately  advanced  to  the  said  A.  B.  the 

sums  of  £ and  £ for  the  purposes  of  the  said 

works  (as  he  doth  hereby  acknowledge),  and  may  also 
make  him  further  advances  for  the  same  purposes :  Axd 

WHEREAS,  the  said  A.  B.  is  also  indebted  to  the  said 

Company,  Limited,  in  the  simi  of  £ in  respect  of 

other  transactions  not  connected  with  the  said  contract 
and  works  (as  he  doth  hereby  acknowledge);  And  whebeas, 

the  said  advances  of  £ and  £ were  made  upon 

condition  that  the  said  A.  B.  should  secure  the  repay- 
ment to  the  said  Company,  Limited,  of  the  said 

advances,  and  the  other  monies  owing  and  to  become 
owing  to  them,  as  aforesaid,  in  manner  hereinafter  ap- 
pearing :  NOW  THIS  INDENTURE  WITNESSETH, 
that,  in  pursuance  of  such  agreement  as  aforesaid,  and  in 
consideration  of  the  advances  made  and  to  be  made  by 

Oarrett  v.  Salisbury,  &c:  Bailway  Company y  L.  B.  2  Eq.  368; 
BeuUm  v.  Marriatty  4  Giff.  436;  Brown  v.  Bateman,  L.  B.  2  C.  P. 
272;  Blake  v.  Izard,  Weekly  N.,  1867,  220.  The  two  latter  cases 
have  decided  that  the  contractor's  plant,  &c.,  cannot  under  sach 
ciromnstanoes  be  taken  in  execution  by  his  creditors.  The  legia- 
tration  of  the  security  as  a  bill  of  sale  would  seem,  therefore,  to  be 
of  small  importance.  See  as  to  biUs  of  sale,  supra,  p.  1133,  note  (a). 
Pormal  notice  of  the  deed  must  be  ^ven  to  the  railway  company. 
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the  said Company,  Limitedy  to  the  said  A.  B.,  and      Pbicideiit 

of  the  other  monies  owing  by  ^^th  to  them  as  aforesaid,  ,' 

he  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  exe-     mortgaqi  of 

cators,  and  administrators,  covenant  with  the  said uakxmq  a 

Company,  Limited,  &c.  [Covenant  for  payment  of  mart-       railway. 
g<ige  monies  and  further  advances,  supra,  p.  1076,  mutatis  9.  OoTeDAnt  for 
mutandis]:  AND  THIS  INDENTURE  ALSO  WIT-  SSS^ money 
NESSETH,  that,  in  pursuance  of  the  said  agreement  andfatare 
and  for  the  consideration  aforesaid,  the  said  A.  B.  doth        wtneaBeth 

hereby  assign  unto  the  said Company,  Limited,  and  j^^  Aamgnment 

their  assigns.  All  that  the  said  hereinbefore  recited  con-  of  contact^  &c 
tract  with  the  said  Railway  Company,  dated  the 

day  of ,  and  the  full  and  exclusive  benefit 

thereof:  And  also  all  principal  monies  and  interest, 
shares,  bonds,  and  debentures  whatsoever,  and  all  divi- 
dends and  interest  upon  any  such  shares,  bonds,  or  de- 
bentures which  the  said  A.  B.  is  now,  or  which  he,  his 
executors  or  administrators  may  hereafter  at  any  time 
become    entitled    to   receive    or  have  from    the    said 

Railway  Company  or  otherwise  howsoever  under 

the  said  recited  contract:  And  all  certificates  of  the 
engineer  or  engineers  from  time  to  time  of  the  said 
railway  company  which  the  said  A.  B.,  his  exe- 
cutors or  administrators,  is,  or  may  be  at  any  time 
entitled  to  receive  or  have  under  the  said  contract 
in  respect  of  work  done  and  materials  supplied  there- 
under or  otherwise,  and  all  other  documents  and 
papers  whatsoever,  which  are  or  may  at  any  time  be 
in  the  possession  or  under  the  control  of  or  obtain- 
able by  the  said  A.  B.,  his  executors  or  administra- 
tors, in  relation  to  the  said  contract  works  and  pre- 
mises, or  any  of  them :  And  also  all  the  materials, 
stock,  horses,  waggons,  trucks,  engines,  machinery,  tools, 
implements,  scaffolding,  huts,  sheds,  erections,  plant, 
and  effects  whatsoever  belonging  or  to  belong  to  the  said 
A.  B.,  his  executors  or  administrators,  which  now  are  or 
hereafter  at  any  time  may  be  in,  upon,  or  about  the  said 
railway,  or  the  works,  buildings,  approaches,  or  appur- 
tenances thereof,  or  purchased  or  otherwise  acquired  for 
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the  purposes  thereof ,  And  all  Ihe  estate  and'  interest  of 
the  said  A.  B.  in  the  said  premises  respectively:  To 
HOLD  JEdi  the  said  respective  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  tmto  flie  said  "— -*-  Com- 
pany^  Limited,  and  their  assigns,  subject  to  the  proviso 
for  redemption   hereinafter  contained  :    And  the   ^d 

A.  B.  doth  hereby  irrevocably  empower  tlie  feaid  

Company,  Limited,  and  theii'  assigns',  officers,  or  agents, 
in  the  name  or  names  of  him'tiie  said  A.'B.,  his  exe- 
cutors or  administrators,  or  otherwise  to  demand,  sue 
for,  recover,  and  receive  and  give  eifectnal  disehai^s  to 
the  said  railway  company,  or  their  assigns,  engineer,  or 
engineers,  or  other  the  person  or  persons  who  may  pay, 
transfer,  or  deliver  &e  same  for  all  principal  monies 
and  interest,  shares,  bonds^  and  debentures,  dividends, 
certificates,  and  documents  hereinbefore  assigned,  or 
intended  so  to  be,  and  every  part  thereof  respectively: 
[Proviso  for  redemption,  supra,  p.  1078 — Cocena'Kt  for 
payment  of  interest,  supra,  p.  1080,  mutaiis  mutoH'^ 
dis]:  Akd  the  said  A.  B.  doth  hereby  for  hinlself,  liis 
heirs,  executors,  and  administrators,  covenant  with  the 

said Con\pany,  Limited,  that  he  the  said  A.  B.,  his 

executors  or  administrators,  will  duly  and  with  proper 
dispatch,  and  at  his  or  their  own  expense,  make,  carry 
on,  and  complete  the  said  railway  and  works,  and  supply 
all  materials  and  things  requisite  or  proper  for  the  same: 
And  will  duly  apply  and  employ  all  monies  which  have 

been  or  may  be  advanced  by  the  said Company, 

Limited,  or  their  assigns  to  him  the  said  A.  B.,  his  exe- 
cutors or  administrators,  as  hereinbefore  or  hereinafter 
mentioned,  for  the  purposes  of  the  said  respective  works 
or  other  the  purposes  for  which  the  same  may  have  been 
so  advanced :  And  will  pay  and  discharge  all  expenses, 
compensations,  penalties^  and  damages  whatsoever,  which 
may  in  anywise  be  or  become  payable  under  the  said 
contract  or  in  relation  to  the  said  works  :  And  will  duly 
observe  and  perform  all  the  agreements  on  the  part  of 
him  the  said  A.  B.,  and  provisions  in  the  said  contract 
contained :  Provided  always,  and  it  is  hereby  declared 


MORTGAGES.  1213 

that  in  case  at  any  time  de&ult  shall  be  made  by  the      PuoiDiirr 

said  A.  B.,  his  heirs,  executors,  or  administrators,  in         

the  performance  of  any  of  the  covenants  or  agreements  on     kobtoabb  of 
bis  part  herembefore  or  heremafter  contained,  or  m  case       maejmq  ▲ 
the  said  A.  B.  shall  become  bankrapt,  or  make  or  enter       '^^^^^- 
into  any  composition,  assignment,  or  arrangement  with  case  of  the 
or  for  the  benefit  of  his  creditors,  or  in  case  the  said  bankroptej 
A.  B.,  or  his  estate  or  effects,  or  any  part  thereof  shall  of  mortigagpr; 
be  taken  in  execution  at  the  suit  of  any  creditor  or 
creditors,  then  and  in  any  such  case  it  shall  be  lawful 
for  the  said  ■         Company,  Limited,  or  their  assigns 
thereupon  or  at  any  time  thereafter  (and  so  that  any 
subsequent  dealings  with  or  advances  to  the  said  A.  B. 
by  the  said  —  Company,  Limited,  or  their  assigns  shall 
not  prejudice  or  be  considered  a  waiver  of  their  right  to 
exercise  any  of  the  powers  hereinafter  contained)  to  take  20.  To  take 
possession  of  and  seize  all  or  any  or  any  part  of  the  said  poBseBsion, 
works,  and  the  materials,  plant,  and  other  things  herein- 
before expressed  to  be  hereby  assigned :  And  to  carry  on  21.  —and  carry 
and  complete  the  said  works  at  the  cost  and  expense  of  ^^  ▼orki,  ko. 
the  said  A.  B.,  his  executors  or  administrators,  and  for 
that  purpose  to  use  or  employ  any  such  materials,  plant, 
or  other  things  as  aforesaid,  and  from  time  to  time  to 
purchase  or  obtain  such  materials,  plant,  or  other  things 
as   may  be  requisite   or  proper :   And   to   engage   and  22.  To  employ 
employ  such  contractors,  agents,  workmen,   and  other  ^"       ^ 
persons,  *  and  upon  such  terms  as  the  said  —  Com- 
pany, Limited,  or  their  assigns  may  think  fit,  and   to 
remove  any  such  persons  at  pleasure :  With  full  power  28.  To  diaooii- 
at  any  time  to  discontinue  the  said  works  and  again  to  *^^  iroTkB. 
resume  the  same,  and  for  all  or  any  of  the  purposes 
aforesaid  to  expend  such  sums  of  money  as  they  may 
think  proper :  And  it  shall  further  be  lawful  fo»  the  said  24.  Totnnsfer 


Company,  Limited,  or  their  assigns  at  any  time  in  ^  "J^^*  ^^' 


Ueu  of  themselves  carrying  on  the  said  works  or  any  of 
them,  or  exercising  any  of  the  powers  aforesaid  (and 
whether  they  shall  or  shall  not  have  previously  carried 
on  or  exercised  the  same)  to  transfer  or  sublet  the  said 
contract  with  the  said  Railway  Company  or  any  part 
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thereof  to  any  person  or  persons,  or  public  company  ot 
companies,  upon  such  terms  and  in  such  manner  in  all 
respects  as  they  may  think  proper:   And  also  that  it 

shall  be  lawful  for  the  said Company,  Limited,  or 

their  assigns  (in  any  such  event  as  aforesaid)  to  sell, 
transfer,  or  dispose  of,  all  or  any  of  the  said  plant, 
materials,  and  effects  hereinbefore  expressed  to  be  hereby 
assigned,  at  such  time  or  times,  upon  such  terms,  and  in 

such  manner  in  all  respects  as  the  said Company, 

Limited,  or  their  assigns,  may  think  fit,  and  so  that  any 
such  sale,  transfer,  or  disposition  as  last  aforesaid  may 
be  made  to  any  person,  persons,  or  company  to  whom 
the  said  contract  or  any  part  thereof  may  be  transferred 
or  sublet  as  aforesaid,  or  separately  from  or  indepen- 
dently of  or  without  any  such  transfer  or  subletting: 

And  it  shall  further  b6  lawful  for  the  said Company, 

Limited,  or  their  assigns  (in  any  such  event  as  aforesaid) 
at  any  time  and  from  time  to  time  to  enter  into  any  new 
contract  or  arrangement  with  the  said  Bailway  Company 
in  relation  to  the  time,  and  mode,  and  amount  of  the  pay- 
ments, whether  in  money,  bonds,  debentures,  or  shares 
to  be  made  for  the  said  works  or  any  part  thereof  by 
way  of  modification  of  the  said  contract,  or  any  other 
then  existing  contract  or  otherwise  :  And  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  admi- 
nistratbrs,  covenant  with  the  said  ■  Company,  Limited, 
that  he  the  said  A.  B.,  his  heirs,  executors,  or  adminis- 
trators, will,  on  demand  in  writing  made  by  the  said 

Company,  Limited,  or  their  assigns,  or  authorised  officer 
or  officers,  agent  or  agents,  pay  to  the  said Com- 
pany, Limited,  or  their  assigns,  all  monies  which  may  at 

anytime  be  paid  or  expended  by  the  said Company, 

Limited,  jot  their  assigns,  in  or  about  the  said  works  or 
otherwise  under  the  said  contract  or  in  the  exercise  of 
or  in  relation  to  any  of  the  powers  or  provisions  herein 
contained,  or  in  any  other  manner  whatsoever  in  respect 
of  the  premises,  together  with  interest  on  all  such  monies 
at  the  rate  of  —  per  cent,  per  annum  from  the  time  of 
the  same  having  been  so  j>aid  or  expended  as  aforesaid : 
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[Monies  in  the  meantime  to  he  a  charge  on  the  mortgaged      Pbsoidemt 

7LTI 

premises,  supra,  p.  1082] :  And  it  is  hereby  agreed  and  ; 

declared,  that  the  said Company,  Limited,  or  their      mompgaqi  of 

assigns  shall  by  and  oat  of  any  monies  which  shall  be       makihg  ▲ 
received  by  them  from   the  said  Railway  Company,  or  ^^baowat^^ 
which  shall  arise  from  the  sale  of  any  of  the  said  bonds,   28.  Troste  of 

shares,  or  debentures,  (all  or  any  of  which  the  said S^TrtMcea!^ 

Company,  Limited,  are  hereby  authorised  and  empowered 
to  sell  and  dispose  of  at  such  time  or  times  and  in  such 
manner  as  they  shall  think  fit),  or  which  shall  arise  from 
the  sale  as  hereinbefore  authorised  of  any  other  of  the 
premises  hereinbefore  expressed  to  be  hereby  assigned,  of 
which  shall  otherwise  be  received  by  them  under  or  by 
virtue  of  this  security,  in  the  first  place  pay  and  discharge 
aU  costs  and  expenses  incurred  by  them  in  or  about 
the  premises,  and  in  the  next  place  apply  the  same 
monies  in  or  towards  satisfaction  of  the  principal  monies 
and  interest  for  the  time  being  owing  on  this  security, 
and  then  pay  the  surplus  of  the  monies  so  received  as 
aforesaid  to  the  said  A.  B.,  his  executors,  administrators, 
or  assigns :  Provided  always,  and  it  is  hereby  declared  29.  Beoeipt 

that  the  receipt  of  the  said Company,  Limited,  or  ^"■•• 

their  assigns,  or  authorised  officer  or  officers,  agent  or 
agents,  for  any  monies,  shares,  bonds,  or  debentures 
paid,  transferred,  or  delivered  to  them  or  him  under  any 
of  the  provisions  herein  contained,  shall  effectually  dis- 
charge the  Railway  Company,  purchaser  or  purchasers,  or 
other  person  or  persons  or  company  paying,  transferring, 
or  delivering  the  same  therefrom,  and  from  being  con- 
cemed  to  see  to  the  application  thereof,  or  being  liable 
for  any  loss  or  misapplication  thereof,  and  from  being 
concerned  to  inquire   whether  the  same  were  properly 

receivable  by  the  said Company,  Limited,  or  their 

assigns:  And  no  company,  person,  or  persons  dealing  30.  Protection 

with  the  said Company,  Limited,  or  their  assigns,  ^  i»™>m 

officers,  or  agents  shall  be  in  any  way  or  under  any  cir-  mortgagees, 
cumstances  whatsoever  concerned    to   inquire  whether 
any  event  has  happened  upon  which  any  of  the  powers 
herein   contained   is,   or  may  be  exerciseable    by  the 
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Pimpin      said Company i  Limited,  or  their  assigns,  officers,  oi 

agents,  or  otherwise  as  to  the  propriety  or  regnlarity  of 
any  exercise  thereof,  or  of  any  act  purporting  or  intended 
to  be  an  exercise  thereof :  And  it  is  hereby  farther  agreed 

and  declared,  that  it  shall  be  lawful  for  the  said 

81.  Power  for      Company,  Limited,  or  their  assigns  to  cause  any  such 
Si«^Ls.,^o"  shares,  bonds,  or  debentures  as  aforesaid,  to  be  issued 

to  or  transferred  into  the  name  or  names  of  any  person 

or  persons  as  a  trustee  or  trustees  for  the  said 

Company,  Limited,  or  their  assigns,  And  to  renew  any  such 
bonds  or  debentures  as  aforesaid  upon  any  terms  or  for 
Hny  period,  or  to   give  time  for  the  payment  of  any 
monies  receivable  by  them  by  virtue  of  these  presents ; 
And  to  settle,,  arrange,  compromise,  and  submit  to  arbi« 
tration    any    accounts,   claims,    questions,   or   disputes 
whatsoever  which  may  arise  with  or  in  connection  with 
the  said  Bailway  Company,  or  any  person  or  persons, 
company  or  companies  whatsoever  in  relation  to  the 
premises,  and  to  execute  releases  and  other  dischai^es 
in  relation  thereto  :  And  to  commence,  .prosecute,  defend, 
compromise,   submit  to   arbitration,   and   abandon  any 
actions,   suits,   or    proceedings  whatsoever  in  anywise 
relating  thereto :  And  for  or  in  relation  to  any  of  the 
purposes  aforesaid  to  execute  and  do  all  such  assurances, 
contracts,  instruments,  and  things  as  may  be  or  appear 
86.  To  vae         necessary  or  proper :  With  full  power  to  use  the  name  or 
tbe  name  of  the    names  of  the  said  A.  B.,  his  executors  or  administrators, 
.  *  for  the  purpose  of  exercising  any  of  the  powers  aforesaid, 


be  UBQed  or 
tnuuferred 
to  tmstoea. 

82.  To  renew 
bondB  or  giro 
time. 


88.  ToMttle 
Aooonnts. 


84.  To  bring 
aetionB,&c. 


S5.  To  ezeeate 
deedi,  9m, 


87.  Mortgagor! 
not  to  be  liable 
for  inrolontarj 


ioises. 


or  otherwise  in  relation  to  the  premises:  Pboyided 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  the 
said  —  Company,  Limited,  and  their  assigns  shall  not  be 
in  anywise  answerable  for  any  involuntary  losses  which 
may  arise  in  the  exercise  or  execution  of  any  of  the 
powers  and  trusts  herein  contained :  [Covenants  by  A.  B. 
for  right  to  assign  and  for  further  assurance,  see  p.  1048, 
supra] .    In  witness,  &c. 
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XLin. 

MORTGAGE  DEBENTURE  of  a  Limited  Company,      pmoedimt 

XLin. 

The Company,  Limited.  

MOBTOAOB 

Offices ; DIBIHTTE. 

OF  A  OOMPAHT. 


Bankers 


Issue  of  & in  debentures  ranking  equally. 

No.  — :^ —  Debenture  for  &- — • 


The  ■     '  '  Company,  Limited,  in  consideration  of  the  i.  OoTenant  for 
sum  of  £ paid  to  them  by ,  of ,  hereby  cove-  i*p»."»*  ©^  ^ 

.,,.,  ,.  -i-i**  principal  and 

nant  with  the  said ,  his  executors  and  admmistrators,  interwu 

to  pay  to  the  said ,  his  executors,  administrators,  or 

assigns,  or  to  the  bearer  hereof,  on  the day  of ^, 

at  the  registered  or  principal  office,  or  the  bankers  of  the 

company,  the  sum  of  & [tfee  principal] ;  and  also  to 

pay  by  way  of  interest  to  the  bearer  of  every  coupon 
hereto  annexed,  at  the  time  and  place  in  such  coupon 
mentioned,  such  sum  of  money  as  in  such  coupon  is 
mentioned  [And  the  said  company  do  hereby  charge  with  2.  Charge  of 
such  payments  the    undertaking,   lands,   works,   plant,  P'^p*^^ 
property,   and  effects  (both  present  and  future)  of  the 
said  company,  to  the  intent  that  this  security,  and  the 
other  securities  forming  part  of  the  above-mentioned  issue 
of  £ — — ,  may  rank  equally  as  a  first   charge  upon  the 
said  undertaking,  lands,  and  other  property  and  effects,  8.  Debenture  to 
But  so  that  the  same  may  be  a  floating  security,  not  flStingaeonrity. 
hindering  any  sale,  exchange  or  lease  of  the  said  lands 
or  any  part  thereof,  or  the  receipt  or  payment  of  any 
monies,  or  any  other  dealings  in  the  course  of  the  busi- 
ness of  the  said  company,  but  attaching  to  the  premises 
leased,  and  the  proceeds  of  any  sale  or  exchange,  and 
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J*^J^"      the  lands  or  other  property  purchased  therewith,  or.  with 

'         any  monies  of  the  company  (a)] :  Peovided  always,  that 

the  bearer  of  these  presents,  or  of  any  of  the  coupons 
hereto  annexed,  shall  be  entitled  to  the  payment  of  the 
4.  Pnmio  A8  io   Dioney  intended  to  be  secured  by  such  respectiTc  instni- 
paymeat  to         ment  without  being  affected  by  any  right  of  set-orf  or  other 

right  or  equity  of  the  said  company  against  the  original 
or  any  intermediate  holder  of  such  respective  instru- 
ment; and  that  the  receipt  of  the  bearer  shall  be  an 
effectual  discharge  for  such  money,  and  the  company,  or 
persons  paying  such  money,  shall  not  be  bound  to  in- 
quire into  the  title  of  the  bearer,  or  to  take  notice  of  any 
trust  affecting  such  money  or  be  affected  by  express 
notice  of  any  equity  which  may  then  be  subsisting  in 
relation  to  the  title  of  the  bearer,  or  to  the  instrument 
presented  for  payment,  or  the  money  intended  to  be 
thereby  secured  (ft).  Given  under  the  common  seal  of 
the  said  company  the day  of . 

Form  of  Coupon. 

The Company,  Limited, 

Offices ^___ 


Bankers 


Interest  warrant  for  obligation  No. 
shillings. 


pounds 


Payable  at  the  principal  or  registered  office,  or  bankers 
of  the  company,  on  the day  of (c). 


Mortgages  by 
pablie  com 
pantes. 


Secretary. 


(a)  As  to  the  clause  making  the  debenture  a  floating  security, 
see  infra,  p.  1225.  If  the  debentures  are  secured  by  a  aepar&te 
trust  deed  (as  in  the  casa  of  the  next  Precedent),  the  clauM  in 
brackets  will  be  omitted.  As  to  the  advantages  of  the  latter 
plan,  see  in&a,  p.  1224. 

(6)  As  to  debentures  to  bearer,  see  p.  1226,  infra. 

(c)  The  power  of  a  public  company  to  raise  money  on  the  secnrity 
of  mortgages  or  otherwise,  as  well  as  the  frame  and  operation  of 
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such  securities,  must,  to  a  great  extent,  depend  on  the  constitution       pRsoxoEm 
and  regulations  of  the  particular  company.    The  observations  in  XLIII. 

this  note  will  therefore  be  mainly  confined  to  the  two  most  im-        HonTOAiii 
portant  classes  of  companies,  namely,   those  goyemed   by  the     dkbehtubi  or 
Companies  Clauses  Acts,  1845  and  1863,  and  the  Companies  Act,      ^  oohpaht. 
1862,  respectively. 

The  borrowing  powers  of  railway  and  other  companies  consti-  Borrowing 
tuted  under  special  Acts  incorporating  the  Companies  Clauses  Acts,  powers  under 
are  regulated  for  the  most  part  (subject  in  each  case  to  the  special  ciaiwMActs. 
Act)  by  the  Act  of  1845  (8  Yict.  c.  16),  ss.  38—55,  and  91.  By 
section  38  (and  see  s.  91)  the  company  is  empowered,  if  authorised 
by,  and  subject  to  the  restrictions  in,  the  special  Act,  to  borrow 
such  sums  as  shall  be  determined  by  a  general  meeting,  not 
exceeding  the  sum  prescribed  by  the  special  Act,  on  mortgage  of 
the  undertaking  and  future  calls,  or  on  bond.  Power  is  also  given 
to  reborrow  to  the  extent  of  the  amount  paid  off;  but  for  this  pur- 
pose also  the  sanction  of  a  general  meeting  is  required,  unless  the 
money  is  being  raised  for  the  purpose  of  paying  off  an  existing 
mortgage  or  bond  (s.  39).  The  requirement  of  the  special  Act 
almost  invariably  is,  that  the  whole  capital  shall  be  bon&  fide 
subscribed  and  one-half  paid  up  before  the  borrowing  powers  are 
to  arise.  As  to  the  mode  in  which  the  existence  of  the  authority  to 
borrow  is  to  be  proved,  see  clause  40  of  the  general  Act.  A  register 
of  mortgagee  and  bonds  is  required  to  be  kept  (s.  45).  By  the 
Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  s.  22,  power  is 
given  (with  the  sanction  of  a  general  meeting)  to  raise  part  of  the 
authorised  loan  capital  by  issuing  debenture  stock  (and  see  as  to 
railway  companies,  30  &  31  Yict.  c.  127,  ss.  24,  25),  and  to  the 
extent  of  the  stock  so  issued  the  borrowing  powers  are  to  be 
extinguished  (s.  34).  By  7  &  8  Vict.  c.  85,  s.  19,  the  issuing  by 
companies  formed  under  special  Acts  of  loan-notes  or  other 
securities  otherwise  than  for  money  borrowed  by  virtue  of  their 
statutory  powers  is  prohibited  under  penalties.  With  respect  to 
the  borrowing  powers  of  railway  companies,  by  far  the  most  im- 
portant class  of  companies  governed  by  the  Companies  Clauses 
Acts,  further  provisions  are  contained  in  several  recent  Acts.  See 
29  &  30  Vict.  c.  108  (the  Eailway  Companies  Securities  Act,  1866), 
containing  provisions  for  preventing  the  over-issue  of  securities, 
for  which  purpose  (by  s.  14)  every  mortgage  deed,  bond,  and 
certificate  for  debenture  stock,  is  required  to  contain  a  declaration 
on  the  part  of  the  company,  in  the  form  given  in  a  schedule,  that 
the  loan  is  not  in  excess  of  their  powers,  but  with  a  proviso  (s.  18) 
that  nothing  in  the  Act  is  to  affect  the  liability  of  the  company  to 
third  parties ;  30  &  31  Vict.  c.  127  (the  Bailway  Companies  Act, 
1867),  s.  26,  whereby  money  borrowed  and  applied  for  paying  off 
prior  bonds  and  mortgages  given  or  made  under  the  statutory 
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powers,  is  to  be  'deemed  within  the  statutory  powers ;  27  &  2S 
Tict,  cc.  120  and  121  (the  Bailway  Companies  Powers  Act,  1864, 
and  the  Bailways  Constniction  Facilities  Act,  1864). 

The  Companies  Act,  1862,  contains  no  proyision  with  reference 
to  the  power  of  limited  companies  to  borrow  on  mortgage  or  other- 
wise, with  the  exception  of  a  clause  (s.  43)  requiring  a  register  of 
mortgages  to  be  kept.  The  question,  therefore,  whether  sodi  & 
company  possesses  the  power  must  depend  upon  the  memorandum, 
and  the  mode  of  exerdsing  it  upon  the  articles,  of  association. 
Such  a  power,  although,  not  specially  conferred  by  the  memoran- 
dum, would  usually  exist  as  being  necessarily  incident  to  ^ 
business  of  the  company,  or  as  being  included  under  the  geneitl 
powers  contained  in  the  memorandum  ( see  Peruvian  BaUwatfi 
Company  y.  Thames  &  Mersey y  Ac,  Company ^  L.  B.  2  Ch.  Ap.  617), 
and  the  want  of  a  provision  in  the  articles  as  to  the  mode  of 
exercising  the  power  may  be  supplied  by  a  special  reBolntkm 
under  sections  50  and  51  of  the  Companies  Act,  1862  (Bryoi 
T.  Metropolitan  Saloon  Omnibus  Company,  3  De  Q.  &  J.  123).  As 
to  what  general  powers  will  authorise  directors  to  borrow  <hl  mort- 
gage or  debentures  without  the  authority  of  a  general  meeting, 
see  The  Australian  Auxiliary  Steam  Clipper  Company  y.  Ifowiaqf, 
4  E.  &  J.  733 ;  Eoyal  British  Bank  y.  Turquand,  5  El.  &  BL  248, 
in  error,  6  El.  &  Bl.  327.  In  the  absence  of  any  restzictiTe 
provisions,  the  borrowing  powers  of  a  limited  company  may  be 
exercised  at  any  time  after  the  commencement  of  buflinesB,  with- 
out reference  to  the  amount  of  capital  which  may  have  been  sub- 
scribed {MacDougaU  y.  Jersey  Imperial  Hatd  Company^  Xtmded,  2 
Hem.  &  Mil.  528).  Beference  may  here  be  made  to  the  Mcfrtgage 
Debenture  Act,  1865  (28  &  29  Vict.  c.  78),  containing  provisiona 
for  enabling  certain  finance  companies  to  issue  debentures  undsr 
the  authority  of  the  Land  Eegistry  Office,  founded  on  seeaiitiea 
deposited  and  registered  in  that  office. 

binder  a  general  power  of  raising  money  on  debentures,  a  de- 
benture may  be  validly  given  to  a  creditor  for  a  pre-existing  debt 
{Re  Inns  of  Court  Hotel  C<mpany,  Limited,  L.  B.  6  Eq.  82; 
Shears  v.  Jacob,  L.  R.  1  C.  P.  513 ;  and  see  i2e  South  Essex  (hu 
Light  and  Coke  Company,  2  Johns.  &  H.  306,  311).  Under  the 
Companies  Clauses  Act  it  has  been  determined  that  a  debentore 
issued  as  security  for  the  due  performance  by  \h»  company  of  an 
agreement,  will  be  good  only  to  the  extent  of  the  money  actually 
due  under  the  agreement  {Fountains  v.  Carmarthen  Bailway  Onn* 
pany,  L.  B.  5  Eq.  316,  325).  As  to  the  power  of  directors  of  a 
Iknited  company  to  mortgage  the  property  of  the  company  for 
money  advanced  by  themselves  or  the  secretary,  see  The  ScM* 
ampton,  <£;c..  Boat  Company  v.  Pinnock,  Muntz,  <&  BawUns,  12 
W.  B.  330,  331 ;  Lindley  on  Partnership,  2nd  ed.  276. 
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A  debentare  iasaed  by  a  company  in  excess  pf  iheir  statutory  Prbosdsrt 

borrowing  powers,   eyen  to  a  bon&  fide  holder  without  notice,  XLIIL 
will  be  absolutely  yoid,  although  borrowing  powers  may  after- 

wards  arise  during  its  currency  {Fountaine  y.  Carmarthen  Bailway  dibbhtobb  or 

Comjpantf,  ubi  sup. ;    Chamhera  y.  Manche$ier  d:  MU/ord  Bailway  a  oom paht. 


Company,  6  Best  &  Sm.   5SS);    but  a  bond  (of  the  description   Astoyalidity 

commonly  known  as  Lloyd's  bonds),  giyen  for  money  due  to  a  of  debeniores 

contractor  for  work  done,  or  otherwise,  amounting  to  an  acknow-  "/?!^  "*  excess 

ledgment  under  seal  of  the  debt  with  a  coyenant  to  pay,  will  be  powers. 

yalid,  although  the  borrowing  powers  haye  not  arisen,  or  are 

exhausted  {Chambers  y.  Manchester  &  MUfcfrd  Railway  Company ^ 

ubi  sup. ;  White  y.  Carmarthen  Bailway  Company^  1  Hem.  &  Mil. 

786;  FounJtaine  y.  Carmarthen  BaUway  Company,  L.  R.  5  Eq.  316, 

325) ;  and  an  assignment  by  a  company  so  circumstanced  of  a  call 

accruing  due  from  a  shareholder  by  way  of  security  for  a  debt  due 

to  a  contractor,  with  a  power  of  sale,  has  been  held  yalid,  the  power 

of  sale  (if  unauthorised)  being  rejected  or  restrained  {Pickering  y. 

Ilfraoomhe  Bailway  Company y  L.  R.  3  0.  P.  235).    The  surrender  of 

an  inyaHd  Lloyd's  bond  has  been  held  not  to  form  a  good  con- 

mderation  for  a  debenture  purporting  to  be  issued  under  the 

statutory  powers  {Fountaine  y.  Carmarthen  Bailway  Compay,  ubi 

sap.).    See  farther  as  to  Lloyd's  bonds.  Chambers  y.  Manchester  & 

MU/ord  Bailway  Company ,  ubi  sup. ;  White  y.  Carmarthen  Bailway 

Company  t  ubi  sup. ;  Dickson  y.  Swansea  Vale,  &c,  Bailway  Company, 

L.  £.  4  Q.  B.  44.    As  to  the  personal  liability  of  directors  to 

the  holder  of  a  yoid  security  issued  by  them,  see  BashdaU  y.  Ford, 

L.  £.  2  Eq.  750. 

There  is  a  broad  distinction  between  a  borrowing  which  is  illegal,   As  to  the  effect 
as  being  ultra  yires  of  the  company,  and  a  raising  of  money  which  °J  °^®^  *^^ 
is  unauthorised  or  irregular  for  want  of  compliance  by  the  directors,  directors,  &c. 
or  other  agents  of  the  company,  with  the  regulations.    A  case  of 
the  latter  description  comes  within  the  principle  that  third  parties 
dealing  with  the  company  are  not  bound  to  do  more  than  acquaint 
themselyes  with  the  statute  and  regulations  affecting  the  company, 
and  are  entitled  to  assume  that  the  directors  or  agents  of  the  com- 
pany are  not  acting  in  excess  of  the  authority  thereby  conferred 
upon  them;    so  that  a  debenture,  being  under  the  seal  of  the 
company,  and,  therefore,  prim&  j&usie  yalid,  will  not  in  general  be 
inyalidated  by  such  excess  of  authority  or  iregularity  (see  the 
statement  of  the  principles  goyeming  cases  of  this  description  in 
The  Prince  of  Wales  Assurance  Society  y.   Athenaeum  Assurance 
Society,  1  El..  Bl.  &  El.  183).    On  these  grounds,  where  the  autho- 
rity of  a  general  meeting  is  required  by  the  rules  of  the  company 
to  the  raising  of  money,  the  want  of  such  authority  will  not  affect 
the  yaHdity  of  a  debenture  in  the  hands  of  a  honk  fide  holder 
{Boyai  BrUUh  Bank  y.  Turquand,  5  El.  &  Bl.  248,  affirmed  6  El.  & 
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Bl.  327 ;  Agar  t.  AthentHtm  Life  Aswranee  Society,  3  C.  B.  N.  8. 
725) ;    and  the  principle  of  these  cases  hajs  been  held  to  apply 
where  the  provisions  of  the  Companies  Claiises  Act,  184o,  as  to 
the  obtaining  the  sanction  of  a  general  meeting,  were  not  complied 
with  (Fountaine  y.  Carmarthen  Railway  Company ,  ubi  sup.).   But  a 
debenture  improperly  issued  will  not  be  enforceable  by  a  holder 
who  advances  his  money  with  notice  of  the  irregularity  {Be  Mag- 
dalena  Steam  Navigation  Company ,  Johns.  690) ;   although,  if  &e 
money  has  been  applied  for  the  benefit  of  the  company,  and  there  luis 
been  acquiescence  on  the  part  of  the  shareholders,  they  cannot  dis- 
pute their  liability  to  repay  the  advance  (ib. ;  and  see  also,  as  to  what 
will  amount  to  such  acquiescence,  Athenoeum  Life  Aamranee  Soddif 
V.  Pooley,  1  Qiff.  102,  3  De  Q.  &  J.  294 ;   lie  South  Essex  Gas  Light 
&  Coke  Company,  2  J.  &  H.  306).    As  to  the  right  of  directors  and 
others  to  be  repaid  money  advanced  by  them  for  the  neoeesaiy 
purposes  of  the  company,  where  there  ia  no  power  to  boziov 
money,  and  as  to  the  distinction  between  borrowing  and  dealing  on 
credit,  see  Be  German  Mining  Company,  4  De  G-.  M.  &  G.  19; 
Troupes  case.  Be  Electric  Tdegraph  Company  of  Ireland,  29  Bear. 
353 ;  Hoards  case.  Be  the  same  Company,  30  Beav.  225 ;  Lwmdes  t. 
Garnett,  &c.   Geld  Mining  Company,  33  L.  J.  Ch.  418;   BeCe/n 
Cilcen  Mining  Company,  Weekly  N.  1868,  295 ;  Chambers  t.  Man- 
chester &  Milford  Railway  Company,  5  Best  and  Sm.  588,  609; 
While  V.  Carmarthen  Railway  Company,  1  Hem.  &  Mil  786,  792. 
In  Sc(M  V.  Cclhum,  26  Beav.  276,  a  mortgage  to  secure  a  debt  for 
which  bills  of  exchange  were  also  given,  was  held  not  to  be 
affected  by  the  invalidity  of  the  bills.     As  to  the  circnmsbanoes 
under  which  debentures  issued  by  a  company  in  difficulties  irill  he 
void,  as  amounting  to  a  fraudulent  preference  under  the  164tli 
section  of  the  Companies  Act,  1862,  see  Re  Inns  of  Coiai  Hotd 
Company,  L.  B.  6  Eq.  82 ;    and  as  to  what  is  a  fraudulent  pie- 
ference  by  a  company,  see  also  Re  Mason^s  Hall  Tavern  Compan^t 
L.  B.  5  £q.  286. 

A  debenture  of  a  public  company  is  within  the  rule  (for  vhich 
Mangles  v.  Dixon,  3  H.  L.  Ca.  702,  is  a  leading  authority),  ^t  the 
assignee  of  a  chose  in  action  takes  it  subject  to  the  equities  which 
existed  against  the  assignor ;  and  hence,  if  the  debenture  be  issued 
in  fraud  of  the  company,  or  be  otherwise  invalid  in  the  hands  of 
the  original  holder,  it  will  be  equally  so  in  the  hands  of  a  trans- 
feree from  him,  although  for  value  and  without  notioe  (AtheMtum 
Life  Assurance  Society  v.  Podey,  ubi  sup. ;  Re  Magdalena  Steam 
Navigation  Company,  ubi  sup.). 

The  Companies  Clauses  Act,  1845,  provides  (s.  41)  that  mortgages 
and  bonds  under  that  Act  shall  be  by  deed  duly  stamped,  and  in 
which  the  consideration  is  truly  stated,  and  that  they  maybe  ia  the 
forms  given  in  the  schedule.    A  mortgage  may  comprise  fators 
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calls,  but,  unless  expressly  so  piorided,  is  not  to  preclude  their 
being  received  by,  and  applied  for  the  purposes  of,  the  company 
(s.  43).  The  interest  is  to  be  paid  half-yearly  if  no  other  time  be 
named  (s.  46).  A  time  may  be  fixed  for  the  repayment  of  the  prin- 
cipal, which  is  to  be  thereupon  paid  on  demand  (s.  50) ;  if  no  time  be 
named,  it  is  to  be  repayable  after  twelve  months  on  six  months' 
notice  (s.  51).  Both  mortgagees  and  bondholders  are  to  be  entitled 
pari  passu  (ss.  42,  44).  Mortgagees,  if  authorised  by  the  special 
Act,  may,  in  case  of  default  in  payment  of  interest  or  principal, 
apply  to  two  justices  for  a  receiver,  without  prejudice  to  their  right 
of  action  or  suit  (ss.  53,  54).  By  the  Companies  Clauses  Act,  1863, 
ss.  24,  26,  and  30,  the  interest  on  the  debenture  stock  of  a  com- 
pany is  to  Tank  next  after  the  interest  on  the  mortgages  and  bonds 
previously  issued,  which  are  not  to  be  affected.  Interest  continues 
to  run  on  a  debenture  after  it  falls  due,  although  not  expressly 
provided  for  {Price  v.  Oreai  Western  Railway  Company,  16  M.  &  W. 
244). 

The  operation  of  a  mortgage  debenture  of  a  railway  company  in 
the  form  given  in  the  Schedule  to  the  Companies  Clauses  Act, 
1845,  which  assigns  the  '*  undertaking  and  all  tolls  and  sums  of 
money  arising  by  virtue  of"  the  special  Act,  vras  fully  considered 
in  the  recent  case  of  Oardnerv,  London  Chatham  and  Dover  Railway 
Company  (L.  B.  2  Ch.  Ap.  201),  in  which  it  was  determined  that 
such  a  security  does  not  pass  the  lands  forming  the  site  of  the 
railway,  or  the  surplus  lands,  or  the  proceeds  of  sale  thereof,  or  the 
rolling  stock,  but  comprises  the  undertaking  as  a  going  concern, 
and  the  tolls  and  earnings  arising  therefrom,  and  so  as  not  to 
authorise  the  mortgagee  to  break  up  or  interfere  with  the  under- 
taking (and  see  Doe  v.  St,  Helen's,  &c.  Railway  Company,  2  Q.  B. 
364) ;  and  although  the  use  of  the  statutory  form  of  moi'tgage  is 
not  compulsory,  it  may  be  inferred  that  it  is  not  competent  for  a 
company  to  create  a  specific  charge  upon  their  lands,  stock,  or 
other  property,  the  use  of  which  is  essential  for  carrying  on  the 
undertaking.  But  a  valid  charge  may  be  given  upon  the  sale 
monies  of  the  surplus  lands  for  a  debt  due  to  the  contractor 
(Gardner  v.  London,  &c.  Railway  Company,  ubi  sup.,  see  p.  222). 
Although  a  debenture  holder  has  no  specific  lien  upon  the  lands  or 
stock  of  the  company,  he  has  an  equity  to  restrain  a  judgment 
creditor  from  taking  in  execution  the  lands  and  stock  necessary  for 
working  the  undertaking  {Legg  v.  Mathieson,  2  Qiff.  71),  although 
the  debenture  be  not  due  {Wildy  v.  Mid  Hants  Railway  Company, 
"Weekly  N.  1868,  61) ;  and  where  a  railway  was  sold  by  authority 
of  Parliament,  the  debenture  holders  were  held  entitled  to  priority 
over  judgment  creditors  as  against  the  purchase  monies  (Fumess 
T.  Caterham  Railway  Company,  27  Beav.  358).  The  appropriate 
remedy  of  a  mortgagee,  or  bond  creditor,  of  a  company  for  the 
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x60OT€Bry  of  his  principal  as  well  as  interest,  is  ix>  obtain  flie 
appointment  of  a  reoeiyer  of  the  rates  and  tolls  under  the  Act 
(where  the  jurisdiction  exists),  or  from  a  court  of  equity ;  bnt  not- 
withstanding the  enactment  excluding  any  preference  or  pnontjr 
among  the  debenture  holders,  any  one  of  them  may  maintain  in 
action  at  law  against  the  company,  and,  unless  restrained,  obtain 
satisfiaotion  of  his  debt  by  execution  in  the  same  manner  as  any 
other  creditor  {Hart  y.  Eatiem  Union  Ratkoay  Company,  7  ExcL 
246,  affirmed  8  Exch.  116;  Boidoow  y.  Heme  Bay  Pier  (hmpcmy,  I 
£1.  &  Bl.  74) ;  and  if  he  succeeds  in  reooyering  his  debt  by  soeh 
means,  or  by  yoluntary  payment  on  the  part  of  the  company,  he 
cannot  be  compelled  to  refund  at  the  suit  of  the  other  debenture 
holders  entitled  pari  passu  {Fountaine  y.  Carmarthen  RcCUway  Com" 
pany,  L.  B.  5  Eq.  324).  But  he  may  be  restrained  from  issning 
execution  except  as  a  trustee  for  himself  and  the  other  debenton 
holders  {Bowen  Y.  Brecon  RaUway  Company,  L.  B.  8  £q.  Ml). 
See  further,  as  to  the  remedies  of  debenture  holders  of  companies 
under  special  Acts,  RuaseU  y.  East  Anglian  RaUway  Company,  8 
Mac.  &  G.  125;  Ames  y.  Trustees  of  Birkenhead  Docks,  20  Bear. 
332;  Hopkins  Y,  Worcester,  &c.  Canal  Proprietors,  L.  B.  6  Eq.  487; 
Trevillian  y.  Mayor,  &c.  of  Exeter,  5  De  G.  M.  &  G.  828.  See 
also  the  proyisions  as  to  railway  companies  unable  to  meet  theff 
engagements  in  the  Bail  way  Companies  Act,  1867,  s.  4  (extended 
by  31  &  32  Vict.  c.  79)  and  ss.  6—23;  and  the  Begolation  of 
Bailways  Act,  1868  (81  &  32  Yict.  c.  119). 

The  enactments  in  the  Companies  Clauses  Acts  respecting  ^e 
firame  and  operation  of  debentures  haye  nothing  corresponding  to 
them  in  the  case  of  limited  companies,  whose  securities  are  there- 
fore dependent  as  to  their  efiPect  upon  the  nature  of  the  company 
and  the  form  of  ihe  instrument  in  each  particular  case ;  and  the 
principles  which  determine  the  operation  of  debentures  and  the 
rights  of  the  holders,  in  the  case  of  companies  incorporated  under 
special  Acts,  haye  only  a  partial  application  to  limited  companies ; 
the  most  important  points  of  difference  in  the  case  of  the  latter 
class  of  companies  being  that  their  borrowing  powers  are  not 
subject  to  any  statutory  limit,  and,  in  the  absence  of  expieas 
stipulation,  there  is  no  equality  among  the  mortgagees  as 
regards  priority  of  charge,  which  will  usually,  therefore,  unless 
otherwise  proyided,  be  according  to  their  order  of  date.  The 
extent  to  which  the  mortgaging  powers  of  a  company  ha?e 
been  exercised  will  appear  from  the  register  kept  by  the  com- 
pany under  section  43  of  the  Act  of  1862.  The  object  of  securing 
the  debentures  pari  passu  may  be  attained  by  a  proyision  in  each 
debenture  (as  in  the  Precedent  in  the  text);  but  where  a  con- 
siderable sum  is  raised  at  one  time,  and  the  debenture  holders  are 
numerous,  the  more  effectual  course  is  to  secure  the  entire  set 
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by  a  trust  deed  (see  the  two  next  Preoedents).    The  nature  of  the       Pbscidikt 
security  which  a  limited  company  can  give  must  of  comae  be         XLIII. 
infetved  firom  the  articles  of  association  aided  by  any  spedal 
resolutions  bearing  on  the  point.  debirtvu  of 

The 'debentoie  of  a  limited  company  shonld,  if  sach  be  the  aooxpaitt. 
intention,  expressly  comprise  the  fhtoie  as  well  as  present  pro- 
perty  of  the  company;  see  Be  New  d^dach,  <&c.  Company, 
LimUedf  L.  S.  6  Eq.  515,  where  a  debenture  assigning  the  nnder- 
taldng  and  all  the  real  and  personal  estate  of  the  company  was 
hdd  not  to  extend  to  personal  estate  subsequently  acquired  by 
the  company.  As  to  the  construction  put  upon  the  word  **  under- 
taking," as  used  in  debentores,  see  King  v.  Marshall^  33  Beay^ 
565,  Wickham  y.  The  New  Brunstoick,  &c*  BaHway  Company,  L.  B. 
1  Pk-.  C.  Ap.  64.  Jn  Be  the  Strand  Music  Hall  Cmnpany,  3  De  G. 
J.  ft  S.  147,  an  agreement  signed  by  the  directors  to  deposit  mort- 
gage bonds  of  the  company  as  collateral  security  for  a  loan,  was 
held  to  create  a  valid  charge,  although  the  bonds  deposited  were 
invalid.  In  Be  ExhaU  Mining  Company,  14  W.  R.  599,  the  trustees 
of  leases  for  the  company  were  held  entitled  to  be  recouped  their 
expenses  in  priority  to  the  claims  of  the  debenture  holders. 

Although  the  objects  of  the  company  comprise  the  buying  and  Ab  to  the 
soling  of  land,  it  is  not  necessarily  ultra  vires,  or  a  breach  of  inacrtion  of  a 
trust,  on  the  part  of  the  directors  to  issue  debentures,  charging  fhl''dlk^*«^ 
all  the  property  of  the  company,  although  their  effect  may  be  to  a  floating 
hamper  the  operations  of  the  company,  by  rendering  the  concur-  Becuritj. 
rence  of  the  debenture  holders  necessary  in  all  dealings  with  the 
land  {Be  Marine  Maneions  Company,  L.  R.  4  Eq.  601).     Where, 
however,  the  operations  of  the  company  comprise  dealings  in  land, 
it  may  be  desirable,  in  order  to  obviate  the  inconvenience  just 
referred  to,  that  the  debentures  should  (as  in  the  Precedent  in 
the  text)  contain   a  clause,  making   them   operate  as  floating 
securities  only.    But  some  care  is  requisite  in  framing  a  deben- 
ture in  this  form,  in  order  to  avoid  letting  in  the  claims  of  sub- 
sequent mortgagees  or  general  creditors;    see  Wickham  v.    The 
New  Brunswick,  Ac,  Railway  Company,  ubi  sup.,  where  debentures 
of  a  Colonial  railway  and  land  company  assigning  the  \mder- 
taking,  &c.,  and  aH  monies  to  arise  from  the  sale  of  the  lands  of 
the  company,  but  not  in  terms  extending  to  the  lands  themselves, 
and  providing  that  nothing  therein  contained  should  limit  the 
power  of  sale,  &c.,  by  the  company  of  any  of  their  lands,  nor  con- 
stitute a  charge  upon  the  same,  was  held  not  to  give  the  debenture 
holders  any  right  to  restrain  the  sale  of  the  lands  by  judgment 
creditors  of  the  company,  or  any  right  to  the  sale  monies,  the 
words  of  the  debentures  applying  to  sales  by  the  company  only, 
and  not  to  sales  by  the  law. 

In  the  absence  of  a  clear  authority  for  the  purpose  in  the  regula-  j^  to  compriBmg 
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tioiLB  of  the  company,  the  directon  are  not  entitled  to  mortgage 
the  unpaid  capital  so  as  to  paralyse  the  company  by  depriTiog 
themselTes  of  their  discretionaiy  powers  as  to  making  calls,  and  as 
to  receiving  and  applying  them  when  made;  Be  BrUuh  Pro- 
vident Life,  itc  Sociely,  10  Jur.  N.  8.  713,  33  L.  J.  Ch.  535, 
where  a  mortgage  of  fiitore  calls  was  held  not  to  be  anthoiised 
nnder  a  power  to  mortgage  the  *'  fimds  and  property  "  of  the  com- 
pany ;  and  a  debenture  will  not  be  construed  as  extending  to  the 
capital  not  paid  up,  unless  the  intention  to  that  effect  is  deaily 
expressed  {King  v.  Marshall^  33  Beay.  565 ;  Re  Marine  ManaioM 
Company,  ubi  sup.).  As  to  the  appropriation  of  payments  made 
by  a  shareholder,  as  between  the  mortgagee  of  tbe  arreais  of  a 
call,  and  subsequent  calls,  see  lU  Humher  Iron  Works  Companift 
Weekly  N.  1868,  62. 

The  debenture  in  the  text  is  firuned  with  the  object  of  rendeiing 
it,  as  far  as  the  law  will  permit,  transferable  by  mere  deliTery,  and 
without  the  expense  and  trouble  of  a  deed,  and  also  of  excluding 
the  doctrine  (already  adverted  to),  that  the  assignee  of  a  chose  in 
action  takes  subject  to  the  equities  which,  prevail  against  the 
assignor.  The  difficulty  with  regard  to  the  former  point  arises 
from  the  circumstance  that  an  instrument  under  seal  (whether  in 
the  form  of  an  indenture,  deed-poll,  or  bond)  cannot  at  lav  be 
made  negotiable  like  a  bill  of  exchange  or  promissory  note,  and  it 
would  seem  that  a  bond  or  covenant  for  payment  to  bearer  is 
at  law  absolutely  void  {Re  Blakdy  Ordnance  Company^  L  B.  3 
Ch.  Ap.  154;  see  pp.  158,  159);  but  a  contract  in  this  form, 
although  by  deed,  is  clearly  valid  in  equity,  and  the  asagnee  of 
such  a  debenture,  whether  by  writing  or  mere  delivery,  may  proTe, 
upon  the  winding  up  of  the  company,  in  his  own  name  {Re  Blakebf 
Ordnance  Company,  ubi  sup. ;  Re  Natal  Investment  Company,  L.  B. 
3  Oh.  Ap.  355).  Moreover,  if  the  company  have  power  to  ii»ae 
negotiable  instruments,  which  most  trading  companies  have  by 
necessary  implication  from  the  nature  of  their  business,  if  not  by 
virtue  of  an  express  provision  on  the  subject  in  the  memorandum 
and  articles  of  association,  and  which,  if  not  specially  provided  for, 
would  arise  under  the  general  powers  usually  contained  in  the 
memorandum  {Peruvian  Baitwaya  Company  v.  Thamee  and  Mertty, 
&c.  Company,  L.  E.  2  Gh.  Ap.  617),  an  instrument  payable  to 
bearer  or  order,  though 'under  tbe  common  seal,  and  in  other 
respects  in  the  ordinary  form  of  a  debenture,  may  be  construed  as 
a  promissory  note,  so  as  to  be  negotiable  even  at  law  {Re  Qenerol 
Estates  Company,  L.  B..3  Gh.  Ap.  758). 

With  regard  to  the  second  object  sought  to  be  attained  by  a 
debenture  payable  to  bearer,  that  of  rendering  the  assignee  inde- 
pendent of  the  equities  affecting  the  assignor,  it  is  doubtful  (see 
per  hori  Justice  Rolt  in  Be  Blakely  Ordnance  Company,  L.  B.  3 
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Ch.  Ap.  158),  whether  the  mere  power  of  iflBoing  debentures  would 
aathorise  the  directors  to  bind  the  company  by  a  contract  of  this 
kind ;  but  assuming  the  power  to  exist,  such  a  contract  will  be 
effectual,  whether  the  debenture  has  the  operation  of  a  promissory 
note  or  not :  see  Re  Oeneral  Edaie$  Company y  ubi  sup.,  where  a 
debenture  in  the  form  of  an  undertaking  to  pay  **  to  tbe  order"  of 
the  creditor  was  held  to  preclude  the  company  from  setting  up 
equities  against  the  holder;  and  debentures  payable  to  the  cre- 
ditor *'  or  bearer,"  which  were  expressly  recognised  in  the  articles 
of  association,  were  held  to  be  sufficient  fortius  purpose  {Re  Blakeiy 
Ordnance  Company,  L.  B.  3  Gi.  Ap.  159) ;  but  where  the  efTect  of 
the  contract  was  to  be  inferred  from  the  debenture  alone,  an  agree- 
ment to  pay  to  the  creditor  "or  the  holder  for  the  time  being" 
was  held  not  to  exclude  equities  {Re  Natal  Investment  Company, 
ubi  sup. ;  Re  Novogong  Tea  Company,  Weekly  N.  1868,  56 ;  and  see 
AslaU  Y.  Farquhareon,  10  W.  B.  458). 

Debentures  of  railway  and  other  companies  goTemed  by  the 
Companies  Glauses  Act  cannot  be  made  payable  to  bearer,  since 
that  Act  (s.  46)  requires  the  transfer  to  be  by  deed ;  but  although 
the  interest  is  likewise  transferable  by  deed  only  (s.  49),  there 
seems  to  be  no  practical  objection  to  annexing  coupons  for  the 
interest  in  this  as  well  as  in  other  cases  (see  a  form  of  such  a 
debenture  in  Bowen  y.  Brecon  Railway  Company,  L.  B.  3  Eq.  541). 

A  debenture  which  comprises  the  chattels  of  the  company  must 
be  registered  under  the  BiUs  of  Sale  Acts  as  against  execution  cre- 
ditors; but  registration  is  not  necessary  as  against  the  liquidator 
under  a  winding-up  {Re  Marine  Manaione  Company,  L.  B.  4  Eq. 
601).  As  to  the  particulars  to  be  inserted  in  the  affidavit,  see 
Bhear$  v.  Jacob,  L.  B.  1  C.  P.  513 ;  Deffell  v.  White,  L.  B.  2  0.  P. 
144 ;  and  see  also  as  to  the  Bills  of  Sale  Acts,  supra,  pp.  700  et  seq. 

A  debenture  is  chargeable  with  the  ordinary  ad  valorem  stamp 
duty  as  a  bond  or  mortgage,  as  to  which,  see  pp.  805  et  seq., 
supra;  but  see  16  &  17  Yict.  c.  59,  s.  14,  rendering  a  debenture 
stamped  with  quadruple  duty  assignable  without  any  further 
stamp  duty.  The  coupons  for  the  interest,  being  mere  tokens, 
require  no  stamp  {Enthoven  y.  Hoyle,  13  0.  B.  373). 

As  to  the  transfer  of  debentures,  see  p.  1202,  note  (a),  supra. 
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XLIV. 

PBMnm      DEBENTURE  of  a  Limited  Company  forming  part  of 

■  a  Debentttbe  Debt  secured  by  a  Trust  Deed  (a). 

Duimnu 

8ioumn>  BT  The Hotel  Company,  Limited. 

No.  Debenture  for  £ ,   bearing  interest  at 

jg per  cent,  per  annum,  payable  on  the  day 

of  and  the  day  of ,  according  to  the 

coupons  annexed. 

Part  of  a  charge  of  £ ,  bearing   interest  at  the 

like  rate,  created  by  the  above-mentioned  company,  and 

secured  by  Indenture  dated  the  day  of ^  and 

made  between  &c.  [parties]^  by  which  the  property  of  the 
company  is  vested  in  trustees  upon  trusts  for  securing 
the  said  sum  of  £, and  interest.  The  above-men- 
tioned principal  sum  of  £ [the  sum  secured  by  the  de- 
benture], to  be  payable  on  the  day  of at  the 

Bank,  Limited. 

The  said  Hotel   Company,  in  consideration  of 

£ advanced  to  them  by of ,  acknowledge 

that  the  said is  entitled  to  the  sum  of  £ ,  part 

of  the  said  charge  of  £ :    And  the   said  company 

covenant  to  pay  to  the  said  ,  his  executors,  admi- 
nistrators, or  assigns,  dE-— *--  and  interest  at  the  above- 
mentioned  rate  thereon  at  the  times  above-mentioned 
respectively.  Given  under  the  conunon  seal  of  the  said 
company  this day  of ,  18 — . 


(a)  See  the  last  Precedent  and  the  note  thereto,  and  the  next 
Precedent  of  a  trust  deed  for  securing  the  debenture  debt  of  whidi 
this  debenture  forms  part. 
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TRUST-DEED  f<yr  Securing  th.e  Debeotuhe  Debt  of     Frkwdiot 
a  Limited  Company  (a),  — .' 

TRUST  DBSD  FOR 

THIS  INDENTURE,  made  &c.,  Between  the  biouriiio 

Hotel  Company  (Limited),  (neremaiter  called  the  com- 


pany), of  the  one  part ;  and  A.  B.,  of  &c.,  C.  D.,  of  &c., 
and  E.  F.,  of  ifec.  \trmtee%\y  of  the  other  part :  \ReciUiU  2.  Beoitals 
showing  the  title  of  the  company  to  the  hotel,  and  furniture 
and  effects  therein — Recital  of  the  powers  vested  in  the 
board  of  directors  by  the  articles  of  associationy  and  a 
special  resolution,  for  borrowing  money  on  mortgage  and 
otherwise] :  And  whereas,  in  pursuance  of  the  said  8.  IntenUon 
powers,  the  directors  of  the  company  have  determined  debentorefc 

to  raise  the  sum  of  £ hy  the  issue  of  debentures  for 

that  amount  bearing  interest  at  the  rate  of per  cent. 

per  annum,  and  to  further  secure  the  payment  of  the 
principal  and  interest  for  the  time  being  payable  on  such 
debentures,  and  on  any  debentures  which  may  be  issued 
to  replace  such  of  the  said  debentures  as  may  hereafter 
fall  due  in  manner  hereinafter  appearing :  NOW  THIS  4.  Witneawth. 
INDENTURE  WITNESSETH,  that,  for  effectuating 
the  said  intention,  and  in  consideration  of  the  premises, 
the  company  do  hereby  grant  and  assign  unto  the  said 
A.  B.,  C.  D.,  and  E.  F.,  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively :  All  those  parcels  of  5.  ParoelB. 
land,  &c.  [ParceWl,  and  also  the  said  hotel,  offices,  and 
other  buildings  connected  therewith,  erected  on  the  said 

(a)  As  to  the  znortgaging  powers  of  limited  companies,  and  the 
frame  and  operation  of  debentures  issued  by  them,  see  the  note  to 
Precedent  XLin. ;  and  as  to  trust  deeds,  such  as  that  in  the 
text,  see  p.  1224.  The  deed,  as  it  comprises  chattels,  should  be 
registered  as  a  bill  of  sale. 


1230 


MORTGAGES. 


Tmcnamn 
XLV. 

nun  DiKB  roB 

sacimno 

DSBurruius. 

6.  Habendam  to 
tnit(ee% 


7.  Upon  tnuts. 


8.  Topennit 
eomiMUiy  to 


parcels  of  land  [GeTieral  words] :  And  also  all  and  sin- 
gular the  furniture,  plate,  linen,  china,  and  effects  which 
now  are  or  hereafter  may  be  brought  in  or  upon  the  said 
hotel  and  premises    [AU  the  Estate  Clause] :  To  have 
AND  TO  HOLD  the  Said  parcels  of  land,  hotel,  heredita- 
ments, furniture,  and  effects,  and  all  other  the  premises 
hereinbefore  expressed  to  be  hereby  granted  and  assigned 
respectively  unto  and  to  the  use  of  the  said  A.  B.,  C.  D., 
and  E.  F.,  their  heirs,  executors,  administrators,  and 
assigns  respectively,  but  upon  and  for  the  trusts  and 
purposes  hereinafter  expressed  of  and  concerning  the 
same  :  And  it  is  hereby  declared,  that  the  said  A.  B., 
CD.,  and  E.  F.,  their  heirs,  executors,  administrators, 
and  assigns,  shall  stand  seised  and  possessed  of  the  said 
parcels  of  land,  hotel,  hereditaments,  furniture,  effects, 
and  premises  hereinbefore  expressed  to  be  hereby  granted 
and  assigned  respectively,  upon  and  for  the  trusts  and 
purposes  following,  that  is  to  say :  Upon  trust  that  they 

retain  posses-        ^^  ^^^  ^*  ^'^  ^'  ^'^  ^^^  ^'  ^''  ^^^  ^^®  survivors  and 
sion  until  default  gurvivor  of  them,  and  the  heirs,  executors,  or  adminis- 

prinoi^  or         trators  of  such  survivor,  their  or  his  assigns  (hereinafter 
iTbTf^^  called  the  trustees  or  trustee),  shall  permit  the  company 

and  their  assigns  to  hold  and  enjoy  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  and  assigned 
respectively,  and  to  carry  on  the  business  of  an  hotel 
and  tavern  therein  and  therewith,  until  some  default  shall 
be  made  in  payment  of  some  principal  monies  secured  by 
the  debentures  of  the  company  or  in  the  payment  of 
some  interest  on  the  debentures  of  the  company  for  the 
period  of  three  calendar  months  after  such  principal 
monies  or  interest  respectively  shall  become  due  accord- 
ing to  the  terms  of  the  debentures :  And  from  and  after 
such  default  as  aforesaid  upon  trust  subject  to  the  pro- 
viso hereinafter  contained,  that  the  trustees  or  trustee 
shall,  upon  the  request  in  writing  of  any  holder  of  a 
debenture  or  debentures  of  the  company,  whose  principal 
or  interest  money  shall  be  so  in  arrear,  but  without  any 
further  consent  on  the  part  of  the  company  or  their 
assigns^  enter  upon  and  take  possession  of  the  said  hotel, 


9.  — and  in 
case  of  default 
upon  request  of 
anj  debentaie 
holder  to  take 
possession. 
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furniture,  eflfects,  and  premises  hereinbefore  expressed  to      Prkoidsnt 

be  hereby  granted  and  assigned  respectively :  And  shall,  [ 

upon  the  like   request,  sell  and   dispose  of  the   same    tbustditoior 
premises,   or    any  part   or    parts  thereof   respectively,     siBsmuBir. 
either  together  or  in  parcels,  and  either  by  public  auction  lo.  Andnpon 
or  private  contract,  with  full  power  upon  any  such  sale  the  like  request 
to  make  any  stipulations  as  to  title,  or  evidence  of  title, 
or  otherwise,  which  the  trustees  or  trustee  shall  deem 
proper,  and  also  with  full  power  to  buy  in,  or  rescind,  or 
vary  any  contract  for  sale  of  the  said  premises  or  any 
part  thereof,  and  to  resell  the  same  without  being  respon- 
sible for  any  loss  which  may  be  occasioned  thereby,  and 
for   the  purposes   aforesaid  or  any  of  them,  to  make, 
execute,  and   do   all  such  agreements,  assurances,  and 
things,  as  they  or  he  shall  think  fit :  Provided  always,  ^1-  Pro^wo  tbat 
and  it  is  hereby  declared,  that  on  receiving  any  such  not  enter  or 
request  as  aforesaid  to  make  entry  or  sale  the  trustees  ff^^  ^*^ntha' 
or  trustee  shall  give  written  notice  thereof  to  the  directors  notice  to 
of  the  company  through  their  secretary,  and  shall  not    ^      "" 
enter  or  sell  in  pursuance  of  such  request  if  the  directors 
shall  prove  to  the  trustees  or  trustee  payment  of  the 
principal  and  interest  so  in  arrear  within  three  calendar 
months  next  after  such  notice  shall  have  been  given  to 
them  :  Provided  also,  and  it  is  hereby  further  declared,  11a.  Clanse  for 
that  upon  any  sale  purporting  to  be  made  in  pursuance  p^haiwra? 
of  the  aforesaid  power  or  tnist  in  that  behalf,  the  pur- 
chaser or  purchasers  shall  not  be  bound  to  see  or  inquire 
whether  any  such  notice  as  last  aforesaid  has  been  given,  or 
whether  any  such  request  as  aforesaid  to  make  entry  and 
sale   has  been  made  by  any  of  the  debenture  holders, 
or  whether  any  default  has  been  made  by  the  company 
in  payment  of  any  principal  monies  or  interest  secured  by 
any  of  the  debentures  of  the  company,  &c.     [Remainder  of 
clause  for  protection  of  purchasers,  supra,  p.  863.]  And  it  is  12.  TrnatB  of 
HEREBY  FURTHER  DECLARED,  that  the  trustecs  or  trustcc  J^<>"»««  Jo  "'^e 

from  sale. 

shall  hold  the  monies  which  shall  arise  from  any  sale  made 
in  pursuance  of  the  aforesaid  trust  in  that  behalf :  Upon  js.  To  pay 
TRUST  that  they  or  he  shall  in  the  first  place,  by  or  out  c^"*** 
of  the  same,  reimburse  themselves  or  himself,  or  pay  or 
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14.  To  pay  off 
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faUea  doe, 

15.  — ud 
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to  keep  down 
intereii  of  out* 
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17.  —And  to 
paj  them  off  as 
thej  &I1  doe. 

18.  Borplosto 
be  held  in 
trostfortbe 
company. 

19.  Borploa 
iiMome  to  be 
iiiTetted. 


20.  Ineaaeof 
insoffioienoy 
proceeds  of  sale 
to  be  apportioned 
rateably  among 
all  debeniore 
holders. 


discharge  all  the  costs  and  expenses  incurred  in  or  about 
such  sale  or  otherwise  in  respect  of  the  premises :  Ajid 
in  the  next  place  shall,  by  and  out  of  the  same,  pay  the 
monies  for  the  time  being  due  and  owing  for  principal 
and  interest  on  the  debentures  of  the  company:  And  shall 
invest  the  residue  of  such  proceeds  of  sale  in  their  or  hi& 
names  or  name  in  any  of  the  pubUc  stocks  or  fiinds  of 
Great  Britain,  or  upon  Government  or  real  securities  in 
England  or  Wales,  with  power  to  vary  or  transpose  sach 
stocks,  funds,  or  securities,  into   or  for  others  of  the 
same  or  like  nature :  And  shall  stand  possessed  of  the 
stocks,  funds,  or  securities,  in  or  upon  whidi  the  surplus 
proceeds  shall  be  invested  as  aforesaid  upon  trust  by  and 
out  of  the  interest,  dividends,  and  income,  or  if  necessaiy 
by  and  out  of  the  capital  thereof,  or  a  competent  part 
thereof,  to  raise  such  sum  or  sums  of  money  as  shall 
from  time  to  time  be  required  to  keep  down  the  interest 
of  the  outstanding  debentures  of  the  company :  Axd  to 
pay  off  the  debentures  of  the  company  as  and  when  the. 
same  shall  fall  due  :  And  to  hold  the  residue  of  the  said 
stocks,  funds,  and  securities  after  all  the  debentures  of 
the  company  shall  have  been  paid  off  and  satisfied  in 
trust  for  the   company  and  their   assigns :  And  rr  is 
HEREBY  DECLARED,  that  the  trustccs  and  trustee  shall 
accumulate  the  unapplied  interest,  dividends,  and  income 
of  any  stocks,  funds,  and  securities  standing  in  their  or 
his  names  or  name  by  investing  the  same  and  the  result- 
ing income  thereof  in  or  upon  any  of  the  stocks,  funds, 
and  securities  hereinbefore  mentioned,  and  shall  stand 
possessed  thereof  upon  the  same  trusts  as  are  hereby 
declared  concerning  the  stocks,   funds,   and  secorities 
from  which  the  said  accumulations  shall  have  arisen: 
Provided  jllways,  and  it  is  hereby  declared,  that  if  the 
monies  to  arise  from  any  sale  or  sales  of  the  premises 
hereinbefore  expressed  to  be  hereby  granted  and  assigned 
respectively  shall  be  insufficient  after  payment  of  the 
costs  and  expenses  incurred  in  or  about  such  sale  or  sales 
or  otherwise  in  respect  of  the  premises,  to  pay  in  full  the 
principal  monies  secured  by  the  debentures  of  the  com- 
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pany  which  ^hall  be  due  at  the  date  of  snoh  sale  or  sales, 

and  to  provide  a  fund  for  the  payment  of  interest  on 

Buch  of  the  said  debeiitures  of  the  company  as   shall 

not' then  be  due,  the. residue  of  the  monies  to  arise  from 

such  sale  or  sales  after  payment  of  the  costs  aforesaid 

shall  be  apportioned,  rateably  and  without  any  preference 

or  priority  among  all  the  holders  of  the  debentures  of 

the  company  according  to  the  amount  of  their  debentures, 

and  be  paid  to  them  accordingly  without  having  regard 

to  the  time  at  which  the  principal  monies  secured  by  the 

debentures  become  or  will  become  due :  PKOvmED  ajlso,  21.  In  caie  of 

and  it  is  hereby  declared,  that  if  the  monies  to  arise  from  f^^joSnt^ 

any  such  sale  or  sales  as  aforesaid  shall  be  sufficient  not  due  may  be 

after  payment  of  the  costs  and  expenses  thereof  to  pay  ^oipation. 

in  full  the  principal  monies  secured  by  the  debentures  of 

the  company  which  shall  be  due  at  the  date  of  such  sale 

or  sales,  and  the  interest  due  thereon,  and  to  pro\^de  a 

fund    for    the  payment  of   the  principal  and  interest 

secured  by  such  of  the  said  debentures  as  shall  not  be 

then  due,  it  shall  be  lawful  for  the  trustees  or  trustee  at 

any  time  after  such  sale  or  sales  to  pay  to  any  debenture 

holder  of  the  company  who  shall  be  willing  to  accept  the 

same   the   amount   payable   to  him  for  principal    and 

interest  at  the  date  of  such  payment,  without  waiting  for 

the  time  at  which  the  principal  money  secured  by  the 

debenture  or  debentures  held  by  him  will  become  due 

according  to  the  terms  thereof:  And  the  company  do  22.  Coyenant 

hereby,  for  themselves   and  their  successors,  covenant  ^y«>ap«iyt^* 

with  the  said  A.  B.,  G.  D.,  and  £.  F.,  their  executors,  be  a  first 

administrators,  and  assigns,  that  the  said  sum  of  £ ,  ®^"^®- 

to  be  secured  by  the  debentures  of  the  company,  shall  be 
a  first  charge  on  the  premises  hereinbefore  expressed  to 
be  hereby  granted  and  assigned  respectively,  and  that 

the    debentures  for  the   said  sum  of  £ ,  and  any 

debentures  to  be  issued  by  way  of  renewal  thereof  shall 

take  precedence  over  all  monies  which  may  hereafter  be 

raised  by  the  company  by  any  means  whatsoever :  And  23.  —and  shall 

that   as  between  the  several  holders  thereof  the  said  JJ^^^*" 

debentures  shall  rank  pari  passu  without  any  preference 
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or  priority  by  reason  of  date  or  otherwise :  And  fartlicr, 
that  the  company  and  th^ir  successors  will  at  all  times 
keep  a  correct  register  of  all  the  debentures  of  the  com- 
pany for  the  time  being  outstanding,  showing  the  date 
when  and  the  amount  and  term  for  which  each  debentmre 
is  issued,  and  the  number  thereof,  and  that  the  said 
register  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  trustees  and  trustee  and  the  debenture 
holders :  And  the  company  do  hereby  grant  to  the 
trustees  and  trustee  that  as  often  as  it  shall  happen  that 

interest  to  the  amount  of  £ on  the  debentuies  of 

the  company  shall  be  in  arrear  for  thirty  days  after  anj 
of  the  days  by  the  said  debentures  appointed  for  payment 
thereof,  and  before  the  trustees  or  trustee  shall  ha?e 
entered  upon  and  taken  possession  of  the  said  hotel, 
furniture,  effects,  and  premises,  it  shall  be  lawful  for  the 
trustees  and  trustee  into  and  upon  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  or  any  part 
thereof,  to  enter,  and  for  the  interest  and  the  arrears 
thereof  due  on  the  debentures  of  the  company,  and  the 
costs  and  expenses  of  the  trustees  and  trustee  incurred 
by  the  non-payment  thereof  to  distrain,  and  the  distress 
and  distresses  then  and  there  found  to  dispose  of  in  due 
course  of  law  as  landlords  may  do  in  respect  of  distress 
for  rent  reserved  upon  leases,  to  the  intent  that  the  said 
arrears  of  interest  and  all  costs  and  expenses  of  the 
trustees  and  trustee  incurred  by  the  nonpayment  thereof 
and  by  distraining  may  be  satisfied :  And  it  is  hereby 
FURTHER  DECLARED,  that  after  the  trustees  or  trustee 
shall  have  entered  upon  and  taken  possession  of  the  said 
premises,  and  until  the  same  shall  be  sold  under  the 
trust  in  that  behalf  hereinbefore  contained,  it  shall  be 
lawful  for  the  trustees  and  trustee  to  cany  on  the 
business  of  the  said  hotel  in  the  said  premises,  and 
manage  and  conduct  the  same  as  they  or  he  shall  in 
their  or  his  discretion  think  fit,  and  for  the  purposes  there- 
of to  employ  such  agents,  managers,  accountants,  and 
others  upon  such  terms  and  with  such  salaries  as  they  or 
he  shall  think  proper :  And  to  repair  and  keep  the  said 
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premises  in  repair,  and  renew  such  of  the  said  furniture      F&xoidiit 

and  effects  as  shall  be  worn  out,  and  to  insure  the  said  .' 

hotel,  furniture,  effects,  and  premises,  against  loss   or   truot  dxid  fou 

damage  by  fire  in  such  sums  as  they  or  he  shall  think     dsbshtubxs. 

fit :  And  generally  to  do  or  cause  to  be  done  all  such  28  —and  act 

acts  and  things  respecting  the  premises  as  they  or  he  genenJlj. 

could  do  if  they  or  he  had  the  absolute  ownership  thereof, 

without  being  answerable  for  any  loss  or  damage  which 

may  happen  thereby :  And  that  it  shall  be  lawful  for  the  29.  Power  to 

trustees  or  trustee,  at  their  or  his  discretion,  to  demise 

or  let  the  same  respective  premises  or  any  part  or  parts 

thereof,  and  as  to  the  said  hotel,  either  with  or  without 

the   said    furniture   and   effects   hereinbefore   expressed 

to  be  hereby  assigned,  for  any  term  not  exceeding 

years  at  a  rent  not  being  less  than  the  yearly  interest  of 
the  debentures  outstanding  at  the  date  of  such  lease,  and 
upon   such  terms  and   stipulations   as  the  trustees   or 
trustee  shall  think  fit:  And  it  is  hereby  declared,  that  so.  TrneUof 
the  trustees  and  trustee  shall  by  and  out  of  the  rents  and  ^^^j^" 
profits  of  the  same  premises,  and  the  monies  to  be  made 
*by  them  or  him  in  carr3dng  on  the  said  business,  pay  and 
discharge   the   expenses   incurred    in   and    about    such 
management,  or  in  the  exercise  of  any  of  the  powers 
aforesaid,  or  otherwise  in  respect  of  the  premises,  and  all 
outgoings  which  they  or  he  shall  think  fit  to  pay,  and 
shall  pay  and  apply  the  residue  of  the  said  rents,  profits, 
and  monies,  in  or  towards  satisfaction  of  the  interest  on 
the  debentures  of  the  company  for  the  time  being  pari 
passu  and  without  any  preference  or  priority,  and  shall 
apply  the  residue  (if  any)  of  the  said  rents,  profits,  and 
monies  in  the  same  manner  as  is  hereinbefore  provided 
with  respect  to   the   unapplied  interest   and   dividends 
of  any  stocks,  funds,  or  securities  standing  in  the  names 
or  name  of  the  trustees  or  trustee :  And  the  company  •'^1.  Coyenant 
do  hereby,  for  themselves  and  their  successors,  covenant  kLp'pf^Ues 
with  the  said  A.  B.,  C.  D.,  and  E.  F.,  their  executors,  *»  "p»^'  *?d 
administrators,  and  assigns,  that  they  the  said  company  ico., 
wUl  keep  the  said  hotel,  and  the  offices  and  buildings 
connected  therewith,  in  good  and  substantial  repair,  and 
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Pbbcder      from  time  to  time  reinstate  and  renew  snch  of  the  fami- 

^^^-         ture,  plate,  linen,  chiiia,  and  other  effects  therein  as  may 

nvR  Dw  FOR   be  worn  out,  or  lost,  or  otherwise  become  unserviceable : 

Du^T^uL     A'ND  will  keep  the  said  hotel,  and  buildings,  fomiture, 

»2  —and  ixmm  V^^*  linen,  china,  and  effects  insured  against  loss  or 

damage  hy  fire  for  a  sum  or  sums  not  less  in  the  whole 

than  £ ,  and  will  duly  and  punctually  pay  the  amiual 

preiniums,  duty,  and  other  sums  of  money  necessary  for 
keeping  on  foot  the  said  policy  or  policies  (b)  [CovenanU 
by  the  company  for  title].    In  witness,  &c. 


XLVI. 


MORTGAGE  of  Fbeeholds  to  a  Beneftt  Building 
Society,  to  secure  Subscriptions  on  advanced 
Shabes,  with  Powers  of  Leasing  and  Sale,  and 
other  Powers.  Variation  for  Mortgage  of  Copy- 
holds (a). 

THIS  INDENTURE,  made  the day  of ,  18-, 

1.  FkrtiM.         Between  A.  B.  of  &c.,  a  member  of  "  The Benefit 


PftlCBDlR 

ZLVL 

XOBMAdS  OF 

FBSIHOLDS  TO 

A  BVILDno 


Aeto  xeUtiog  to 
boiefit  building 
sonotioB. 


{h)  The  ordinary  trofltee  clauses  are  omitted,  as  the  stitntory 
pToyisions  on  the  subject  contained  in  22  &  23  Yict.  c.  35,  bb.  23, 
31,  and  23  &  24  Yict.  c.  146,  ss.  27,  29,  lender  their  inssrtioii 
unnecessary. 

(a)  Benefit  Building  Societies  are  regulated  by  6  &  7  W.  4,  c.  32, 
which  incorporates  (s.  4)  the  provisions  of  the  Primidly  SooieiieB 
Acts,  10  Geo.  4,  c.  56,  and  4  &  o  Will.  4,  c.  40,  so  far  as  applicable, 
and  the  latter  Acts,  although  they  have  since  been  repealed,  are 
consequently  still  in  force  with  respect  to  building  societies.  The 
first-mentioned  Act  recites  the  formation  of  building  societies  "for 
the  purpose  of  raising  by  small  periodical  subseriptionB  a  fond  to 
assist  the  members  in  obtaining  a  small  freehold  or  leasehold  pro- 
perty, and  that  it  is  expedient  to  afford  encouragement  and  protection 
to  such  societies,  and  enacts  (s.  1)^  that  it  shall  be  lawful  for  any 
number  of  persons  to  form  themselves  into  societies  for*the  purpose 
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Bnilding   Society,'-   the  rules  whereof  have  been  duly 
certified   and  enrolled   (hereinafter  referred  to  as    the 


of  raising,  by  monthly  or  other  subscriptions  of  the  members, 
shares  not  exceeding  the  value  of  1507.  each,  such  subscriptions 
not  to  exceed  20^.  per  month  for  each  share,  a  fund  for  enabling 
each  member  to  receive  out  of  the  funds  the  amount  or  value  of 
his  share  or  shares,  to  erect  or  purchase  one  or  more  dwelling- 
houso  or  dwelling-houses,  or  other  real  or  leasehold  estate,  to  be 
secured  by  way  of  mortgage  to  such  society  until  the  amount  or 
value  of  his  or  her  shares  shall  [have  been  fully  repaid  to  the 
Bocdety  with  the  interest  thereon,  and  all  fines  and  other  payments 
incurred  in  respect  thereof.  The  members  are  empowered  to  make 
rules  (which,  by  the  incorporated  Acts,  must  be  certified,  in  Eng- 
land or  Wales,  by  the  barrister  appointed  to  certify  the  rules  of 
friendly  societies,  and  enrolled  by  the  clerk  of  the  peace  for  the 
oouniy) ;  and  to  impose  reasonable  fines,  penalties,  and  forfeitures 
upon  members  offending  against  the  rules.  But  no  member  is  to 
receive  any  interest  or  dividend  by  way  of  profit  upon  his  shares, 
nntU  the  amount  of  the  shares  has  been  realised,  except  upon  his 
withdrawal  from  the  society.  Although  the  Act  imposes  a  limit 
upon  the  amount  of  each  share,  there  is  no  restriction  as  to  the 
number  of  shares  which  any  one  member  may  hold  {Morrison  v. 
Glover,  4  Exch.  430). 

Mortgages  to  building  societies  stand  on  a  peculiar  footing, 
differing  in  an  important  respect  from  ordinary  mortgages,  as 
regards  the  payments  which  they  are  intended  to  secure,  and  the 
mode  in  which  they  are  redeemable.    The  object  of  such  a  society 
is  to  enable  the  members,  by  monthly  or  other  contributions,  to 
accumulate  a  fund  which,  at  the  expiration  of  the  estimated  period, 
will  produce  the  amount  of  the  shares  for  which  they  have  sub- 
scribed, and  out  of  which,  as  often  as  a  sufficient  sum  is  realised, 
payments,  enabling  them  to  acquire  house  property,  may  be  made 
to  the  members  who  are  desirous  of  advances,  by  way  of  anticipa- 
tion of  the  shares  which  would  be  payable  to  them  upon  the 
terminatiou  of  the  subscriptions;  the  sum  advanced  in  each  case 
beings  the  amount  of  the  share  or  shares  of  the  member,  with  a 
deduction  in  the  nature  of  discount  for  the  anticipatory  payment. 
Hence  it  follows  that  a  mortgage  to  a  building  society  by  an 
advanced  member  is  intended  to  secure,  not  the  repayment  of  the 
sum  advanced  with  interest,  but  the  due  payment  by  him  of  his 
Bubscriptions  and  other  contributions  to  the  funds  of  the  society 
until  the  full  amount  of  the  shares  of  the  unadvanoed  (or  investing) 
members  is  realised,  according  to  the  rules.    Accordingly,  in  5ea- 
grave  v.  P(^  (1  De  G.  M.  &  Q-.  783),  it  was  determined  (reversing 
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"  mortgagor  "),  of  the  one  part,  and  C.  D.  of  &c.,  E.  T. 
of  &c.,  G.  H,  of  &c.,  and  J.  K.  of  &c.,  the  present 


< 


Terms  on  irhich 
Mch  mortgages 
are  redeemftble. 


the  decree  of  Knight  Bruce,  Y.  C,  14  Jut.  342),  that,  notwithstand- 
ing some  obscurity  in  the  rules,  the  mortgage  was  not  redeemable 
on  the  terms  of  repayment  of  the  advance,  minus  the  amount  of 
subscriptions  already  paid  by  the  mortgagor,  and  the  proportion  of 
profits  to  which  he  was  entitled  in  respect  of  his  shares,  but  only 
on  payment  of  the  arrears  of  past  subscriptions,  and  all  fdtoe 
accruing  subscriptions  and  other  sums  payable  under  the  rules,  to 
be  treated  as  a  present  debt.  And  to  the  same  effect,  see  Modey  t. 
Baker,  6  Hare,  87 ;  3  De  G.  M.  &  G.  1032.  But,  althongh  the 
primary  and  ftmdamental  object  of  a  building  society  (as  indicated 
by  the  statute]  is  to  enable  the  members,  by  obtaining  adTanoes  of 
their  shares,  to  purchase  or  acquire  real  or  leasehold  property, 
which  is  to  form  the  subject  matter  of  the  mortgage  to  the  society, 
such  societies  are  not,  as  it  seems,  precluded  by  law  from  making 
advances  (whether  to  their  own  members  or  to  strangers)  on  the 
footing  of  an  ordinary  mortgage  as  to  the  terms  of  redemption ; 
and  in  Dobinaon  v.  Hawks,  16  Sim.  407,  where  the  mortgagors  were 
a  joint  stock  company,  it  was  held  that,  as  a  oompany  cannot  hold 
shares  in  a  building  society,  they  were  entitled  to  redeem  on  the 
footing  of  an  ordinary  mortgage,  which  the  deed  was  in  form. 
And  notwithstanding  the  language  of  the  statute,  an  adTance  to  a 
member  in  respect  of  his  shares  may  be  good,  without  xeferenoe  to 
the  purpose  for  which  the  money  is  intended  to  be  applied,  or  the 
mode  in  which  the  property  mortgaged  has  been  aoquired  by  the 
mortgagor  (see  CutbillY.  Kingdom,  1  £xch.  494 ;  Morrison  v.  Glover, 
4  Exoh.  430 ;  Barry  on  Building  Societies,  pp.  100,  101.  Copy- 
hold, as  well  as  freehold  or  leasehold  property  may  be  given  as 
security  by  an  advanced  member  (see  Barry,  101).  It  is  said 
that  a  building  society  cannot  make  advances  on  personalty  (id. ; 
and  Stone  on  Benefit  Building  Societies,  56) ;  but  althongh  sudi 
a  transaction  is  not  within  the  legitimate  operations  of  sudi 
societies,  it  does  not  appear  to  have  been  judicially  determined  to 
be  invalid. 

In  the  case  of  permanent  societies  the  period  during  which  the 
subscriptions  on  each  share  are  payable  is  fixed,  and  the  amount 
payable  in  respect  of  the  future  subscriptions  in  the  event  of  the 
mortgage  being  redeemed  before  the  expiration  of  the  period  is 
therefore  a  matter  of  easy  calculation ;  but  in  the  case  of  termi- 
nating societies,  since  the  payments  may  have  to  be  continued 
beyond  the  estimated  duration  of  the  society  in  the  event  of  the 
fall  amount  of  the  shares  of  the  unadvanced  members  not  being 
xealisedy  the  calculation  may.  unless  specially  provided  for  by  the 
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trustees  of  the  said  society  (hereinafter  referred  to  as  the      Pbcoideht 
"mortgagees"),  of   the   other  part,   WITNESSETH,         ^^^' 


MORTOAOK  or 
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rules,  be  less  simple.    In  Fleming  v.  Self  (3  De  G.  M.  &  G.  997,       ^  buildihg 
where  the  principles  on  which  the  operations  of  these  societies  are    L_ 


conducted  were  yery  dearly  stated  by  Lord  Cranworih),  it  was  2.  Witnestetb. 
decided  (yarying  the  decree  of  Y.  0.  Wood^  ^y>  ^18)  that  an 
advanced  member  of  a  terminating  society,  on  redemption,  was 
chargeable,  as  a  present  debt,  with  the  amount  of  all  subscriptions 
and  other  monies  which  would  become  payable  by  him  during  the 
longest  period  for  which  the  society  might  possibly  last,  having 
regard  to  its  net  assets  and  the  subscriptions  payable  and  the  num- 
ber of  unadyanced  shares  to  be  provided  for.  But  in  Sparrow  y. 
Farmer  (26  Beay.  511),  and  Farmer  v.  SmUh  (4  Hurl.  &  N.  196),  it 
was  held,  upon  the  construction  of  a  differently  framed  set  of  rules, 
that  the  mortgagor  was  entitled  to  redeem  on  payment  of  his  sub- 
scriptions up  to  the  end  of  the  period  originally  contemplated  as 
the  duration  of  the  society ;  but  that  he  remained  personally  liable, 
notwithstanding  such  redemption,  to  continue  his  subscriptions 
after  that  period,  in  order  to  make  up  the  shares  of  the  unadyanced 
members ;  and  in  Farmer  y.  Smith,  it  was  also  held,  that  although 
the  mortgage  was  vacated  and  the  property  revested  by  the  sta- 
tutory receipt  on  redemption,  the  covenant  in  the  deed  to  pay  the 
subscriptions  according  to  the  rules  was  not  discharged  (and  see 
Handley  y.  Farmer,  29  Beay.  362 ;  Farmer  y.  Giles,  5  H.  &  N.  753). 
In  Priestley  v.  Hopwood,  12  W.  B.  1031,  the  receipt  upon  redemp- 
tion was  held  under  the  rules  to  have  extinguished  the  shares,  and 
consequently  all  further  liability  in  respect  thereof ;  and  in  the  case 
of  a  permanent  society  it  was  held  that  the  advanced  shareholders, 
upon  redeeming  their  mortgages  by  payment  of  their  contributions 
up  to  the  end  of  the  period  fixed  by  the  rules,  ceased  to  be  mem- 
bers, and  that  upon  the  winding  up  of  the  society,  although  they 
were  liable  to  be  placed  on  the  list  of  contributories  for  payment 
of  the  debts,  they  were  not  liable  to  a  call  to  satisfy  the  claims  of 
the  unadyanced  members  {Be  Doncaster  Permanent  Building  Society, 
L.  B.  3  Eq.  158  :  see  also  the  same  case  in  L.  B.  4  Eq.  579,  as  to 
the  rights  of  the  unadyanced  members  inter  m).  As  to  the  right  of 
an  advanced  member  on  redeeming  to  an  allowance  of  a  bonus  out 
of  the  profits,  see  Fleming  y.  Self,  ubi  sup. ;  Smith  v.  Pilkington,  1 
De  G.  F.  &  J.  120 ;  Archer  y.  Harriwa,  7  De  G.  M.  &  G.  404. 

Most  of  the  cases  which  have  been  cited  turned  mainly  on  the  Fnme  of  mort- 
construction  of  rules  more  or  less  obscure  and  defective,  and  S^ffM  to  baildiDg 
although,  they  are  important  as  showing  the  contingencies  which  '*^^®'* 
require  to  be  provided  for  in  framing  the  rules  of  such  societies, 
they  haye  only  a  limited  bearing  upon  the  form  of  mortgage  deeds. 


1240 


•MOBTGAGES. 


FBlOIDBn 

XLVI. 


VEnflOUW  ¥0 

A  BVILDlia 

WOUCTT. 


Tranifer  of 
aeoaritiai  on 
appointment  of 
new  tnuteet 


Staiaiory  pro- 
TiaionB  for  wttle- 
ment  of  disputes 
by  arbitration 
inapplicable  in 
the  case  of 
mortgages. 


that,  in  consideration  of  the  siun  of  £ ,  now  paid  out 

of  the  funds  of  the-  said  society  by  the  mortgagees  to  the 


which  mtist,  for  the  most  part,  oonforxn  in  each  case  to  the  roles  of 
the  particular  society  as  regards  the  terms  upon  which  the  Beciuitj 
is  to  be  redeemable  as  well  as  in  other  respects.  The  corenant 
will,  therefore,  be  (as  in  the  text]  for  payment  of  the  subscriptions, 
&c.,  according  to  the  rules,  and  the  proviso  for  redemption  and 
trusts  of  the  proceeds  of  sale  will  in  like  manner  refer  to  the  roles. 
In  practice,  the  rules  usually  proTide  not  only  for  the  payment  of 
subscriptions  and  fines  (which  take  the  place  of  interest  on  sob- 
scriptions  in  arrear),  and  for  the  terms  of  redemption,  but  also  fsn 
the  completion,  repair,  and  insurance  of  all  buildings  comprised  in 
the  mortgage,  and  for  the  powers  of  entry,  leasing,  and  sale,  witli 
which  the  trustees  are  to  be  armed;  and  when  this  is  iabo  case,  the 
mortgage  deed  may  refer  briefly  to  the  rules  on  these  points  like- 
wise. The  mortgages  being  generally  numerous,  but  of  small 
amount,  it  is  important  to  the  solicitors  of  such  societies  to  employ 
a  type  form  of  security,  which,  combining  brevity  with  comprehen- 
siveness, leaves  few  blanks  to  be  filled  up,  and  requires  little 
labour  in  adapting  it  to  particular  cases.  The  Precedents  in  the 
text  have  been  prepared  on  this  principle. 

By  virtue  of  10  Geo.  4,  c.  56,  s.  21,  all  the  property  of  boilding  f 
societies,  including  securities  and  rights  of  action,  vests  in  the 
trustees  for  the  time  being  by  virtue  of  their  appointment,  so  that 
a  transfer  of  the  mortgage  securities,  upon  the  appointment  of  new 
trustees,  is  not  required ;  and  it  has  been  held  that  new  trustees 
may  sue  at  law  on  the  covenants  in  the  mortgage  deed,  notwith- 
standing a  provision  in  the  rules  that  the  securities  should  be 
assigned  on  the  appointment  of  new  trustees  {Morrison  v.  Qlowft  4 
Exch.  430). 

By  10  Geo.  4,  c.  ^^,  ss.  27—29,  amended  by  4  &  5  Will.  4,  c.  40, 
s.  7,  it  is  required  that  the  rules  of  the  society  shall  provide  for  the 
reference  of  every  matter  in  dispute  between  the  society  and  the 
members  to  the  decision  of  arbitrators  or  justices,  to  the  exdusion  of 
the  jurisdiction  of  the  superior  courts.  But  it  has  been  repeatedly 
held  that  these  enactments  only  apply  to  disputes  between  the 
society  and  its  members  as  such,  and  that  the  jurisdiction  of  tiie 
superior  courts  of  law  and  equity  is  not  ousted  as  to  questions 
arising  between  a  member 'and  the  society  as  mortgagor  and  mort- 
gagee; see  CutbUl  v.  Kingdom^  1  Exch.  494;  Farmer  v.  CHl&^  o  H. 
&  N.  753,  cases  of  action  on  covenants  in  the  mortgage  deeds  to 
pay  the  subscriptions ;  lUeves  v.  White,  17  Q.  B.  995,  a  case  of  a 
similar  nature,  where,  however,  there  was  a  difficulty  in  the  way 
of  proceeding  by  arbitration;    Morrison  y.  Glover,  4  Exch.  4d(^ 
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mortgagor,  being  the  amount  to  which  he  is  entitled  in      Pbkokdiht 
respect  of  -: —  shares  held  by  him  in  the  fimds  of  the         ^^^' 
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where  the  action  was  for  breach  of  the  coyenants  in  a  mortgage  of       ^  buildiho 

leaseholds  to  indemnify  the  society  against  the  rent,  &c. ;  Doe  d.  ' 

Morruon  y.  Obver^  15  Q.  B.  103,  where  the  action  was  to  recoyer 
the  possession  of  the  mortgaged  premises ;  The  Queen  y.  Traffordy 
4  EU.  &  BL  122,  where  the  question  was  as  to  the  terms  on  which 
the  morligi^r  was  entitled  to  withdraw  from  the  society;  Fleming 
y.  Self,  Eay,  518,  3  De  G.  M.  &  G.  9^,  1030,  a  redemptioii  suit. 

By  6  &  7  Will.  4,  o.  32,  e.  5,  a^egeipt  (in  a  figm.tg^he^nren  As  to  effi»bt  of  - 
in  a  schedule  to  the  rules),  for~the  monies  intended  to  be  secarec[7  ■t**^'!  woeip* 
eSdorseBTByttlB'-tnistees  upoa  any  mortgage  or  farther  charge  ^^      ®°*^  ^* 
given  by  a  member  for  .monies  nfl7;5nood  by  tht  srMyty,  is  sufficient 
lo  yacate  ihe^secimty,  and  to  yest  the  property  in  **  the  person  or 
persons  for  the  time  being  entitled  to  the  equity  of  redemption," 
without  a  reoonyeyance.    Hence  the  peculiar  form  of  the  proyiso 
for  redemption  in  such  mortgages.    Notwithstanding  this  enact- 
ment, the  costs  of  a  deed  of  reconyeyance  were,  in  Be  Page  (32 
Beay.  485),  allowed  on  taxation.    In  the  case  of  copyholds,  it 
seems  that  if,  contrary  to  the  ojisual  practice,  the  trustees  are 
admitted,  the  statutory  receipt  will  not  reyest  the  property,  but 
that  there  must  be  a  re-surrender  (Barry  on  Building  Societies, 
115).    Seyeral  cases  haye  arisen  as  to  the  effect  of  the  statutory 
receipt.    In  Proeser  y.  Rice  (28  Beay.  68),  where  there  was  a  second  } 
mortgage  to  A.,  subject  to  the  mortgage  to  the  building  society,  * 
and  the  society  was  paid  off  with  monies  advanced  for  the  purpose  . 
by  b. ,  to  whom  a  new  mortgage  was  shortiy  afterwards  executed, 
and  the  title  deeds   dehyered,  it  was  held  that   the  endorsed 
receipt  operated  to  yest  the  legal  estate  in  A.,  and  that  B.,  who  ■ 
had  constructiye  notice  of  A.*s  mortgage,  was  not  entitied  to  stand  | 
in  the  place  of  the  building  society,  and  that  he  was  to  be  con- . 
sidered  as  haying  advanced  his  money  subject  to  A/s  mortgage,  t 
But  in  FeoM  y.  Jackaon  (L.  B.  3  Ch.  App.  576),  where  the  discharge  • 
of  the  mortgage  to  the  building  society,  and  the  execution  of  the  i 
mortgage  to  the  defendants,  who  adyanced  the  money  to  pay  off 
the  society,  were  contemporaneous,  and  the  defendants  had  no 
notice  of  the  second  mortgage,  it  was  determined  (reversing  the 
decision  of  the  Master  of  the  Bolls),  that  the  statute  operated 
either  to  reyest  the  l^;al  estate  in  the  mortgagor,  or  in  thei  de- 
fendants as  haying  the  best  equity  to  call  for  it ;  in  either  of  which 
oases  their  title  would  preyail ;  but  it  was  hold  that  they  had  no 
equity  to  tack  a  further  sum  advanced  by  them  in  addition  to  the 
amount  paid  to  the  building  society.    It  may  be  thought  that  the 
yiew  taken  by  the  Court  of  Appeal  in  Pease  y.  Jackeon,  would  also 
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said  society  (the  receipt  whereof  he  hereby  acknowledges), 
the  mortgagor  hereby,  for  himself  and  his  heirs,  coTenants 
with  the  mortgagees  that  he  will  duly  and  punctually  pay 
to  the  trustees  or  trustee  for  the  time  being  of  the  said 
society,  all  subscriptions  and  other  monies  which,  accord- 


be  applicable  (notwithstanding  the  dicamBtantial  differences  abore 
referred  to)  in  sach  a  case  as  Froeaer  T.  Bice,  See,  also,  Stainen  r. 
Preston,  9  Ir.  C.  L.  Bep.  351. 

By  virtae  of  10  Geo.  4,  c.  56,  s.  37,  all  mortgagee  and  securitieB  fo 
bmlding  societies  were,  until  recently,  exempted  from  stamp  duty 
(see  Walker  v.  Gile$,  6  0.  B.  662 ;  Barnard  v.  POswarth,  6  C.  B.  698, 
note) ;  and  the  exemption  was  held  to  apply  to  a  mortgage  taken 
before  the  rules  had  been  certified  (WiUiama  y.  Hayward,  32  Bear. 
220) ;  and  to  securities  given  by  non-members  (  Thorn  y.  Croft,  L.  B. 
3  Eq.  193).  But  by  31  &  32  Vict,  c  124,  s.  11,  the  exemption  is  not 
in  future  to  extend  to  any  mortgage  *  *  Except  a  mortgage  to  he  made 
by  sT  meniber  for  securing  the  repayment  to  the  society  of  money, 
and  not  exoeeding  500Z. ; "  but  it  is  provided  that  the  Act  is  not  to 
render  a  receipt  given  under  6  &  7  Will.  4,  c.  32,  s.  5,  liable  to 
stamp  duty.  It  would  seem  that  a  mortgage  by  a  member  to  a 
building  society,  not  within  the  statutory  exemption,  will,  £>r  the 
purpose  of  stamp  duty,  come  under  the  category,  in  the  Schedule 
to  13  &  14  Vict.  c.  97,  of  mortgages  for  securing  the  payment  of 
rent-charges,  annuities,  or  other  sums,  by  way  of  repayment  or 
iu  satisfiiction  or  redemption  of  any  sum  lent,  advanced,  or  paid; 
00  that  duty  will  be  payable  on  the  amount  of  the  advance. 

In  connection  with  mortgages  to  building  societies,  see  also  ParJosr 
V.  Butcher^  L.  B.  3  Eq.  762,  where  it  was  held  that  fines  imposed  by 
the  rules,  at  the  rate  of  a  shilling  per  pound  per  month  ibr  non- 
payment of  contributions  by  borrowing  members,  were  reasonable 
nnder  6  &  7  Will.  4,  c.  32,  s.  1,  and  not  within  the  doctrine  of 
equitable  relief  against  penalties ;  but  that  the  fines  did  not  carry 
interest.  The  Building  Societies  Act,  s.  2,  excepted  the  transactions 
of  these  societies  from  the  operation  of  the  usury  laws  (as  to  which, 
see  Burhidge  v.  Cotton^  5  Be  G.  &  Sm.  17) ;  but  as  those  laws  are 
now  repealed,  this  exemption  has  lost  its  importance. 

For  further  information  respecting  the  law  and  practice  relating 
to  building  societies,  see  Barry  on  Building  Societies,  Stone  on 
Building  Societies,  Scratchley  on  Industrial  Societies. 

The  Precedent  in  the  text  and  the  two  which  follow  are  reprinted, 
with  slight  alterations,  from  the  2nd  edition  of  this  work,  Yol.  Y., 
pp.  1055  et  seq.,  and  will  be  omitted  from  future  editions  of  tliat 
volume. 
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in^  to  the  rules  for  the  tiine  being  of  the  said  society,       Fbxoedxkt 

shall  from  time  to  time  become  payable  in  respect  of  the         __* 

said shares  [and  of  all  other  shares,  if  any,  which     mortaage  of 

the  mortgagor  may  hereafter  hold  in  the  funds  of  the  said      ^  BuiLDiua 
society  (t)],  and  also  will  duly  observe  all  the  rules  of  the        socibtt. 
said  society :  AND  THIS  INDENTURE  ALSO  WIT-  4.  Witncsiwth. 
NESSETH,   that,  for  the  consideration  aforesaid,  the  5.— grant, 
mortgagor  hereby  grants  (c)  unto  the  mortgagees,  their  e.  Paroela. 
heirs  and  assigns,  All  the  hereditaments  described  or  re- 
ferred to  in  the  schedule  hereto,  with  their  actual  and 
reputed  rights,  easements,  and  appurtenances,  and  all 
his  estate  and  interest  therein.  To  hold  the  said  premises  7.  HabeDdum 
unto  and  to  the  use  of  the  mortgagees,  their  heirs  and  ^J^j^^  °*°^' 
assigns,  subject  to  the  proviso  for  vacating  these  presents 
hereinafter  contained :    Provided   always,  that  if  the  8.  ProTiso  for 
mortgagor  shall  pay  to  the  trustees  or  trustee  for  the  ^*»o«»«ctt- 
time  being  of  the  said  society  all  the  subscriptions  and 
other  monies  which,  according  to  the  rules  for  the  time 

{h)  The  words  in  brackets  will  be  omitted,  if  the  security  is 
not  to  be  extended  over  shares  taken  subsequently.  Precedent 
XLYHr.,  infra,  is  a  further  charge  in  respect  of  subsequently 
taken  shares. 

(c)  In  a  mortgage  of  copyholds  to  a  building  society,  the  mort- 
gagor, instead  of  granting, 

"  covenants  with  the  mortgagees  and  their  heirs  that  he 
and  all  other  necessary  parties,  if  any,  will  forthwith  sur- 
render into  the  hands  of  the  lord  of  the  manor  of , 

in  the  county  of ,  according  to  the  custom  of  the 

said  manor  [Parcels  and  general  words,  without  all  the 
estate  clause]  To  the  use  of  the  mortgagees,  their  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor, 
by  and  under  the  accustomed  rents,  suits,  and  services, 
but  subject  to  a  condition  for  making  void  such  surrender 
if  the  mortgagor  shall  &c.  \pay  the  subscriptions  and 
observe  the  rules,  as  in  the  proviso  in  the  text  for  vacating 
the  security] ." 

Upon  tho  discharge  of  the  mortgage,  satisfaction  should  bo 
entered  on  the  Court  rolls,  and  a  receipt  should  also  be  endorsed  on 
the  mortgage* 
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9.  Power  for 
mortgagees  {d) ; 


10. — to  enter 
into  pOMOiwion. 

11. —appoint 
reoeirer. 


12.~leMe^ 


13.— BeU. 


14.  Bight  to 
exerdie  powers 
to  be  imimpeach« 
able. 


being  of  the  said  society,  shall  from  time  to  time  become 

payable  in  respect  of  the  said  shares  [and  of  all 

other  shares,  if  any,  which  the  mortgagor  may  hereafter 
hold  in  the  funds  of  the  said  society],  and  shall  obserre 
and  perform  all  the  same  rules  and  the  covenants  herdn 
contained,  then  the  mortgagees  shall,  at  any  time  there- 
after, upon  the  request  and  at  the  cost  of  the  mortgagor, 
endorse  upon  these  presents  a  proper  receipt  for  all 
monies  intended  to  be  hereby  secured,  and  thereupon 
these  presents  shall  be  vacated  :  And  rr  is  hereby 
agreed,  that  the  mortgagees  may,  at  any  time  hereafter, 
without  any  further  consent  on  the  part  of  the  mortgagor, 
enter  into  the  possession  or  into  the  receipt  of  the  rents 
of  the  said  premises,  or  any  part  thereof,  and  may  ap- 
point, at  the  cost  arid  sole  risk  of  the  mortgagor,  a  person 
to  collect  and  receive  such  rents  for  the  use  and  benefit 
of  the  mortgagees,  at  such  commission  as  iJie  mortgagees 
shall  think  fit :  And  also  may  demise  and  lease  the  said 
premises,  or  any  part  thereof,  for  the  purpose  of  occupa- 
tion, for  any  term  not  exceeding  twenty-one  years  in  pos- 
session, at  rack-rent,  or  for  building  or  repairing  pur- 
poses, for  any  longer  term  in  possession,  at  the  best  rent 
which,  under  the  circumstances,  can  reasonably  be  ob- 
tained without  taking  a  premium :  And  also  may  abso- 
lutely sell  the  sisdd  jiremises,  or  any  ptoii  thereof,  at  suA 
time,  in  such  manner,  and  subject  to  such  conditbns  as 
they  in  their  discretion  may  deem  expedient,  and  maj 
buy  in,  or  rescind,  or  vary  any  contract  for  sale,  and 
re-sell,  without  being  responsible  for  loss  occasioned 
thereby :  And  no  entry  into  possession,  receipt  of  rents, 
lease,  or  sale,  which  may  be  made  ostensibly  under  the 
present  power,  shall  be  impeachable  by  reason  <rf  any 
impropriety  or  irregularity  in  the  exercise  of  the  power 
or  by  reason  of  the  proviso  next  hereinafter  contained; 
and  no  purchaser  or  lessee  from,  or  other  person  dealing 


(d)  See  another  form  of  these  powers,  which,  if  desired,  may  be 
substituted  for  that  in  the  text,  infra,  p.  1249* 
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with  the  mortgagees  shall  be  bound  to  inquire  if  any  Pbmdus 

money  is  owing  on  this  security,  or  into  the  right  of  the  

mortgagees  to  exercise  any  of  the  said  powers :  Provided  moet«4oi  o» 

ALWAYS,  that  the  mortgagees  shall  not  execute  the  power  ^  buildito 

of  entering  into  possession  or  receipt  of  rents,  herein-  __^^^^^i__ 


before  contained,  unless  and  until  default  shall  have  been  15.  Mortgagees 
made  for  one  monthly  meeting,  or  the  powers  of  leasing  ™jjg^u"^ 
and  sale  hereinbefore  contained,  unless  and  until  default  acriptioiha  ia 
shall  have  been  made  for  three  monthly  meetings  of  the 
said  society  in  the  payment  of  some  subscription  or  other 
monies  which  shall  have  become  payable  in  respect  of  the 

said shares  according  to  the  rules  of  the  said  society, 

or  in  the  observance  or  performance  of  some  of  the  said 
rules  or  of  the  covenants  herein  contained.  Or  unless  and  16.— or  mort- 
until  the  mortgagor  shall  have  been  adjudged  bankrupt,  ^^^  ^ 

or  shall  have  executed  an  assignment  of  his  estate  for  the 
benefit  of  his  creditors :  And  rr  is  hereby  agreed,  that  ^7.  Mortgagees* 
the  receipt  of  the  mortgagees  for  any  money  paid  to  them  diachargee. 
by  virtue  of  these  presents,  shall  effectually  discharge  the 
person  or  persons  paying  the  same  therefrom,  and  from 
being  concerned  to  see  to  the  application  thereof:  And  is.  Tmataof 
IT  IS  hereby  further  declared,  that  the  mortgagees  shall,  ^^^ txS^I^f 
out  of  the  monies  which  shall  arise  fj*oln  any  exercise  of  powers, 
the  said  powers,  in  the  first  place  discharge  all  the  ex- 
penses incurred  in  or  about  the   collection   or  receipt 
thereof  or  otherwise  in  respect  of  the  premises,  and,  in 
the  next  place,  apply  such  monies  in  or  towards  satisfac- 
tion of  the  monies  owing,  according  to  the  aforesaid  rules, 
in  respect  of  ^he  isaid  shares,  or  otherwise  owing  on  this 
security  (and  for  this  purpose,  in  case  of  a  sale  under  the 
power  hereinbefore  contained,  all  monies  which  would  at 
any  time  afterwards  become  due  in  respect  of  the  said 
shares  according  to  the  rules  of  the  said  society,  shall  be 
considered  as  due  and  owing  at  the  time  of  such  sale), 
and  shall  pay  the  surplus,  if  any,  to  the  mortgagor,  his 
executors,  administrators,  or  assigns  :  And  the  mortgagor  19.  Covenants 
doth  herebv  for  himself  and  his  heirs  covenant  with  the  „J  ™o"8^r, 

•*  20. — ^to  obaerre 

mortgagees  that  he,  the  mortgagor,  will,  during  the  con-  sooiety's  rales  as 
tinuance  of  this  security,  observe  and  perform  all  the  ^^^** 
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21. — to  keep 
premiieB  in 
repair  and 
iBBured  ; 

22.— in  default 
mortgagees  may 
repair  and 
insure, 


28. — rams  ex- 
pended by  mort< 
gageee  to  be 
repaid  by 
mortgagor, 


24. — and  to  be 
a  chaise. 


rules  of  the  said  society  relating  to  or  afifectiBg  the  pre- 
mises herein  comprised :  [And  particularly  (e)  will  put  and 
keep  every  messuage  and  building  for  the  time  being 
comprised  in  this  security,  in  good  and  tenantable  repair 
and  condition,  and  will  keep  the  same  insured  to  the  full 
yalue  thereof  against  loss  or  damage  by  fire,  and  will,  on 
demand,  produce  to  the  mortgagees  the  policy  of  such 
insurance  and  the  receipt  for  the  current  year's  premium  : 
And  that,  if  default  shall  be  made  by  the  mortgagor  in 
putting  or  keeping  any  such  messuage  or  building  in 
such  repair  and  condition  as  aforesaid,  or  in  insuring  the 
same  to  the  extent  aforesaid,  or  in  producing,  on  demand, 
such  policy  or  receipt  as  aforesaid,  the  mortgagees  may 
put  and  keep  in  such  repair  and  condition  as  aforesaid, 
and  may  insure  and  keep  insured,  every  or  any  such 
messuage  and  building:  And  that  the  mortgagor  will, 
on  demand,  repay  to  the  mortgagees  every  siun  of  money 
expended  by  them  for  any  such  purpose,  with  interest 

after  the  rate  of  £ per  cent,  per  annimi  from  the 

time  of  the  same  respectively  having  been  so  expended  : 
And  that  until  such  repayment  the  same  shall  be  a 
charge  upon  the  said  premises]  ;  And  also  that  the  mort- 


Clause  incor- 
porating rules. 


(e)  The  clauses  in  brackets  are  frequently  contained  in  the  rules, 
and  where  this  is  the  case,  they  may  be  omitted  from  the  mort- 
gage, as  their  object  is  substantially  covered  by  the  preceding 
covenant  to  abide  by  the  rules.  The  foUowing  is  a  form  of  a  clause 
expressly  incoiporating  the  rules  relating  to  mortgages : — 

"  And  it  is  hereby  agreed,  that  the  rules  under  the 

head  ,  or  such  of  them  as,  having  regard  to  the 

nature  and  intent  thereof,  are  capable  of  applying  to  this 
transaction,  shall  apply  thereto  as  if  here  inserted  mutatis 
mutandis:  And  also  that  the  other  rules  of  the  said 
society,  so  far  as  capable  of  applying  to  this  transaction, 
and  except  so  far  as  hereby  expressly  varied,  or  as  incon- 
sistent with  any  of  the  provisions  of  these  presents,  shall 
also  (though  not  expressly  herein  refen'ed  to)  apply  to 
this  transaction." 

See  a  provision  for  proving  the  rules,  inira,  p.  12o0« 
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gagor  now  hath  power  to  conyey  and  assure  the  said  pre-      Prrokdmt 

mises  to  the  use  of  the  mortgagees,  their  heirs  and  assigns,  ; 

in  manner  aforesaid,  free  from  incumbrances :  And  also,     "ortoaqb  of 
that  if  the  mortgagees  shall  become  entitled  under  these       j,  buildiho 
presents  to  enter  into  possession  or  receipt  of  the  rents        soqutt. 
of,  or  to  lease  or  sell  the  said  premises  under  the  powers  25.  CoTenaDia, 
hereinbefore  contained,  it  shall  be  lawful  for  them  to  enter  26. -for  power 

.to  grant. 

into  and  thenceforth  to  continue  in  possession  or  receipt  27.— Qniet  en- 

of  the  rents  of  the  said  premises  without  any  interruption,  j*^®,"*  *'^ 

claim,  or  demand  by  any  other  person :  And  further,  gg  _^^  ^^^ 

that  the  mortgagor  and  every  person  having  or  claiming  further  assu- 

any  estate  in  the  said  premises,  will  at  all  times  (at  the  ^ 

cost  of  the  mortgagor  until  and  upon  a  sale  under  the 

power  of  sale  hereinbefore  contained,  and  afterwards  of 

the  person  or  persons  requiring  the  same),  execute  and 

do  every  such  assurance  and  thing  for  more  eflfectuaUy 

assuring  the  said  premises  to  the  use  of  the  mortgagees, 

their  heirs  or  assigns,  as  by  them  shall  be  reasonably 

required  :  Provided  always,  that  if  the  mortgagees  shall  29.  Mortgagor 

at  any  time  by  virtue  of  these  presents  or  of  the  rules  for  ^t  ^\  to*mort- 

the  time  being  of  the  said  society,  become  entitled  to  ws^ofanck 

.  •  /    1  i»    1  .1    premiaea  as  he 

enter  mto  possession  or  receipt  oi  the  rents  of  the  said  may  occupy  at  a 
premises,  and  the  mortgagor  shall  then  or  afterwards  be  ^^^'^^'^^y  "^** 
in  the  occupation  of  the  whole  or  part,  he  shall,  during 
such  occupation,  be  deemed  to  be  tenant  thereof  at  the 

will  of  the  mortgagees,  at  a  clear  monthly  rent  of  £ , 

payable  to  the  mortgagees  monthly  in  advance,  at  the 
place  where  and  on  the  days  and  during  the  hours  when 
the  monthly  meetings  of  the  said  society  shall  from  time 
to  time  be  held ;  and  the  first  payment  of  such  rent  shall 
become  due  on  the  day  on  which  the  mortgagees  shall 
first  become  entitled  to  enter  into  such  possession  or 
receipt,  but  every  payment  actually  made  of  such  rent 
shall  be  accepted  by  the  mortgagees  in  or  towards  satis- 
faction of  the  subscriptions  and  monies  for  the  time  being 
payable  by  the  mortgagor  under  the  said  rules  and  these 

presents  respectively :  (/)  And  lastly,  it  is  hereby  agreed  ^P-  Interpreta- 
tion clauso* 

1 ^ — ^ — . 

(/)  The  effect  of  this  clause  appears  to  be  much  the  some  as 
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and  declared  that  the  expression  "  the  mortgagor"  here- 
inbefore used  shally  unless  such  an  interpretation  is  incon- 
sistent with  the  context,  be  construed  to  include  his 
heirs  and  assigns,  and  that  the  expression  "  the  mort- 
gagees '*  shall  be  construed  to  include  and  shall  signify 
the  survivors  and  survivor  of  them  or  other  the  trustees 
or  trustee  for  the  time  being  of  the  said  society ;  and  that 
all  powers  hereinbefore  given  to  the  mortgagees  shall  be 
exerciseable  by  the  said  trustees  or  trustee  for  the  time 
being.     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


XLVn. 


Prsokdbht 
XLVIL 


VOBTQAai  OV 

LBASEHOLDS  TO  A 

BUILDIKQ 

fiOOIBTT. 

1.  Farties. 


MORTGAGE  of  Leaseholds  to  a  Beneftt  Building 
Society  by  Demise  or  Assignment  (a). 


THIS  INDENTURE,  made  the 


day  of 


,  be- 

Building 


tween  A.  B.,  of  &c.,  a  member  of  "  The  — 

and  Commercial  Society  "  (hereinafter  referred  to  as  the 

"  mortgagor")*  of  the  one  part;  and  C.  D.,  of  &c.,  E.  F. 


that  of  tbe  ordinary  attornment  claune,  in  oonferring  on  the  mort- 
gagees a  right  to  distrain  on  land  which  may  be  in  the  mortgagor's 
possession,  and  it  has  the  advantage  of  extending  over  all  the  pro- 
perty which  may,  at  the  time  of  the  distress,  be  in  the  mortgagor's 
possession,  instead  of  being  confined  to  what  was  in  his  possession 
at  the  date  of  the  deed.  Where,  however,  the  whole  of  the  pro- 
perty is  in  the  mortgagor's  possession  at  the  date  of  the  deed,  a 
formal  attornment  clause  in  the  form  contained  in  Precedent 
XLYII.,  inira,  may  be  used.  As  to  attornment  clauses,  see  supra, 
pp.  643  et  seq.  The  daases  in  the  text  and  in  the  next  Precedent 
are  conceived  to  be  effectual,  notwithstanding  the  doubts  raised  by 
the  case  of  Walker  v.  Oilea,  6  C.  B.  662,  which  arose  on  a  mortgage 
to  a  building  society  (see  supra,  p.  645,  note  {s) ). 

(a)  See  the  notes  to  Precedent  XLYI.    As  to  mortgages  of 
leaseholds,  see  supra,  pp.  668  et  seq. 
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of  &c.,  and  G.  H.  of  4c.,  the  present  trustees  of  the  said      Puctdbhp 

YT  VIT 

society  (hereinafter  referred  to  as  the  "  mortgagees  "),  of        ^ * 

the  other  part;  WITNESSETH,  that,  in  consideration     mobwiag«o» 

of  the  sum  of  £ ,  &c.  ^Covenant  for  paymmt  of  sub-      ^  bwildcto 

scnptions,  supra,  p.  1240]  :  AND  THIS  INDENTURE        «>q«^' 
ALSO    WITNESSETH,    that,   for   the    consideration  2.  WitneaeUi. 
aforesaid,  the  mortgagor  hereby  demises  [assigns]  to  the  8.  CoTenMit  to 
mortgagees,  their  executors,  administrators,  and  assigns,  ^  witnesMtli 
All  the  tenements  and  hereditaments  described  or  re*  5._oonTejaiice. 
ferred  to  in  the  schedule  hereto,  with  their  actual  and  6.  FuceU. 
reputed  easements  and  appurtenances,  and  the  indenture 
of  lease  mentioned  in  the  said  schedule,  To  hold  the  7.  Habendum, 
same  unto  the  mortgagees,  their  executors,  administra- 
tors, and  assigns,  for  the  residue  of  the  term  of 

years  for  which  the  same  premises  are  held  by  the  mort- 
gagor under  the  indenture  of  lease  referred  to  in  the  said 
schedule,  [except  the  last  day  thereof  (6)  ]  subject  to  the 
proviso  for  vacating  these  presents  hereinafter  contained 
\pr(yvi8ofor  vacating  security,  supra,  p.  1248]  :  And  rris  8.  Powers  for 
hereby  agreed,  that  at  any  time  before  the  said  security  ^^"^^^^^s^^  ^^^ 
shall  have  been  vacated  as  aforesaid,  the  mortgagees  may, 
without  any  further  consent  on  the  part  of  the  mortgagor,  9.— to  enter 
enter  into  the  possession  or  receipt  of  the  rents  of  the  ^^  p<»M«non« 
premises.  And  may  appoint  a  receiver  of  the  said  rents,  10.— appoint 
who  shall  be  deemed  the  agent  of  the  mortgagor,  but  "^^®^* 
shall  pay  the  rents  received  to  the  mortgagees.  And  may  ii.— lease, 
lease  the  said  premises  for  the  purpose  of  occupation,  for 
any  term  not  exceeding  twenty-one  years  in  possession, 
at  rack  rent,  or  for  building  or  repairing  purposes  for 
any  longer  term  in  possession,  at  the  best  rent  which, 
under  the    circumstances,  can  reasonably  be   obtained  12.  Sell  and 
without  taking  a  premium.  And  may,  in  case  thev  shaU  ^^  ^^  P"' 

•     ^1    •     1-  X-        iT.-   1    /!x        n  xi  .  pertyaspro- 

m  their  discretion  think  nt,  sell  the  prenuses  or  any  part  vided  by  the 
thereof,  and,  for  the  purposes  of  such  sale,  may  exercise  ^^ 


{h)  The  words  in  brackets  will  be  omitted  if  the  mortgage  be  by 
assignment, 
(c)  See  another  form  of  these  powers,  supra,  pp.  1244  et  seq. 
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18.  Powers  to 
beexereiMd 
only  aeoording 
to  ziileB. 


14.  Third  partial 
not  to  be  boand 
to  see  to  rales. 


15.  FroTirion  for 
proTiog  rules. 


all  the  powers  by  law  or  otherwise  given  to  trustees 
having  a  power  of  sale  over  hereditaments  (d),  [And  on 
any  such  sale  may,  as  attornies  for  and  on  behalf  or 
instead  of  the  mortgagor,  his  executors  or  administrators, 
assign  the  said  last  day  of  the  said  term  of  years  and  the 
premises  comprised  therein  unto  the  purchaser,  or  as  he 
may  direct,  free  from  all  equity  of  redemption,  claims, 
and  demands  of  the  mortgagor,  his  executors  or  adminis- 
trators (e)  ]  And  may  in  all  respects  exercise  and  put  ia 
force  all  or  any  of  the  powers  and  provisions  which  it  is 
or  shall  be  by  the  rules  of  the  society  provided,  shall  in 
mortgages  or  securities  for  advances  be  contained  or 
made  exercisable  under  any  of  the  circumstances  men- 
tioned in  such  rules  :  But  it  is  agreed. that,  with  respect 
to  such  of  the  said  powers  and  provisions  the  exercise 
whereof  is  or  may  be  restricted  by  the  said  rules,  the 
mortgagees  shall  not  exercise  the  same  until  after  some 
event  shall  have  happened  or  case  occurred  on  the  hap- 
pening or  occurrence  whereof  the  mortgagees  would, 
under  the  said  rules,  be  authorised  to  exercise  such  or 
similar  powers :  Nevertheless,  it  is  expressly  declared 
that  no  lessee  of  or  purchaser  from,  or  other  stranger 
negotiating  or  dealing  with  the  mortgagees,  shall  be  con- 
cerned to  see  or  inquire  if  any  such  event  has  happened 
or  case  occurred,  or  be  prejudiced  by  any  improper  exer- 
cise of  any  of  the  said  powers.  And  that  any  printed 
copy  of  rules  purporting  and  certified  under  the  hand  of 
the  secretary  of  the  society  to  be  a  true  copy  of  the  rules 
for  the  time  being  of  the  society,  shaU  be  deemed  condu- 


{d )  These  words  have  reference  to  Lord  Cranworilit  Act,  23  & 
24  Yict.  0.  145,  the  provisions  of  which  are  set  out,  supra,  pp.  867 
et  seq. 

(e)  This  power,  being  given  for  valuable  consideration,  is  irre- 
vocable, and  may  enable  the  mortgagees,  in  case  of  a  sale,  to  get  in 
the  nominal  reversion  left  outstanding  in  the  mortgagor,  without 
expense.  The  usual  declaration  of  trust  (as  to  which,  see  supra, 
pp.  669  et  seq.)  should  also  be  inserted,  as  at  p.  1251  isinu 
Both  clauses  will  of  course  be  omitted  in  a  mortga^  by  assigu- 
nient. 
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sive  evidence  of  the  rules  for  the  time  being :  And  it  is  Pmckdiht 

further  agreed  and  declared,  that  in  the  event  of  a  sale  

being  made  under  the  power  aforesaid,  all  monies  which  "ortgagb  of 

Jxi  1  111  11  t  1        A  LKASKH0LD8  10 

under  the  rules  would  subsequently  become  payable  to  a  buildiho 


SOCILTT. 


the  society  by  the  mortgagor  or  his  representatives,  shall 
be  considered  as  then  actually  due  and  payable,  and  shall  i(>.  Ou  a  sale 
be  paid  accordingly :  And  that  the  receipts  of  the  mort-  i^riptlous  V) 
gagees  for  any  money  paid  to  them  by  virtue  of  these  ^«n«  <*««  *«» 
presents  or  of  the  said  rules,  shall  sufficiently  discharge  ^^  Receipt 
the  person  or  persons  paying  the  same  therefrom  and  elanae. 
from  being  concerned  to  see  to  the  application  thereof: 
And   that  all  monies  received  by  the  mortgagees  for  18.  Trusts  of 
rent  or  on  sale  of,  or  otherwise  in  respect  of  the  premises,  ^^^^  "^* 
shall  be  applied  first  in  payment  of  the  expenses  inci- 
dental  to   the   receipt   thereof  and  to   the   exercise   of 
the  powers   herein  contained,   and  next   in  satisfaction 
and  discharge  of  this  security,  or  otherwise  to  the  pur- 
poses and  in  the  manner  to  and  in  which  such  monies 
shall  be  applicable  under  the   said  rules,  and  that  the 
surplus,  if  any,  shall  be  paid  to  the  mortgagor:  [And 
FURTHER,  that  after  any  such  sale,  if  the  mortgagees  shall  19.  Tjrast  of 
not,  as  such  attornies  as  aforesaid,  assign  the  last  day  of  [^^qi^ 
the  said  term  of  years  and  the  premises  comprised  therein, 
the  mortgagor  will  hold  the  same  in  trust  for  the  pur- 
chaser, and  deal  with  the  same  as  he  may  direct] :  And 
FURTHER,  that  all  unfinished  buildings  which  are  or  shall  20.  BaildingB  to 
be  comprised  in  this  security,  shall  be  completed  and 
finished  as  soon  as  possible,  at  the  expense  of  the  mort- 
gagor, and  that  all  buildings  which  are  or  shall  be  com- 
prised in  this  security  shall,  at  the  like  expense,  be  put 
and  kept  in  repair,  and  shall  be  insured  and  kept  insured  21.— and  kept 
against  fire  in  such  sum  and  office  as  the  trustees  of  the  insured, 
society  shall  from  time  to  time  direct :  And  that  such  22.  Application 
insurance  shaU  be  effected  and  maintained,  and  aU  monies  ^^„\7*"~ 
received  therefrom  shall  be  applied  according  to  the  said 
rules :  And  that  all  monies  expended  by  the  society  in  28.  Mortgagees* 

1    . .  .   .  .  ^  . «  •  1  1     -1  ji     expenditure  to 

completing  or  repairmg  or  msunng  any  oi  the  said  build-  \^  repaid  and 
ings,  shall  carry  interest  according  to  the  said  rules,  and  *  charge. 
shall  be  repaid  by  the  mortgagor  on  demand  by  the  mort- 
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29.~ihat  leaM 
iegood, 

80.— rent  paid. 


gageesy  and  shall  be  a  charge  on  the  premises:  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  tbt 
the  mortgagor  doth  hereby  attorn  and  become  tenant 
from  month  to  month  to  the  mortgagees,  for  and  in 
respect  of  all  the  said  premises,  at  a  monthly  rent  of  one 
pepper-corn,  until  default  shall  have  been  made  in  paj-' 
ment  of  some  subscription  or  money  which,  under  the 
said  rules  or  these  presents,  shall  become  payable  in 
respect  of  the  said  advance  or  otherwise  under  this  se- 
curity, and  afterwards  at  a  clear  monthly  rent  of  snch  a 
sum  as  shall  be  or  amount  to  the  monies  payable  monthly 
by  the  mortgagor  from  time  to  time  for  subscriptions, 
repayments,  and  fines  under  the  said  rules  (/),  and  that 
such,  monthly  rent  shall  become  due  monthly,  in  advance, 
and  shall  be  payable  at  the  place,  on  the  days,  and  dming 
the  hours  where  and  when  the  monthly  meetings  of  the 
said  society  shall  from  time  to  time  be  held,  and  the  first 
payment  thereof  shall  be  made  on  such  of  the  said  days 
as  shall  occur  next  after  any  such  subscription,  repay- 
ment, or  fine  shall  have  become  in  arrear ;  but  all  monies 
received  by  the  said  mortgagees  for  rent  under  the 
attornment  hereinbefore  contained  shall  be  accepted  in 
or  towards  satisfaction  of  the  subscriptions,  repayments, 
fines,  and  monies  then  in  arrear  or  payable  under  the 
said  rules  and  these  presents  respectively  {g) :  And  the 
mortgagor  hereby  for  himself  and  his  heirs  covenants 
with  the  mortgagees,  their  executors,  administrators,  and 
assigns,  that  he  will,  during  the  continuance  of  this 
security,  perform  and  observe  all  the  rules  of  the  said 
society  relating  to  or  afifecting  the  premises  herein  com- 
prised :  And  moreover,  that  the  said  indenture  of  lease 
referred  to  in  the  said  schedule  hereto  is  subsisting  and 
vaUd,  And  that  the  rent  thereby  reserved  and  the  lessee's 


(/)  This  provision  makes  the  monthly  rent  vary  in  amount 
with  the  subscriptioiis,  &c. ;  but  if  preferred,  a  fixed  rent,  caloa- 
lated  aooording  to  the  amonnt  of  the  sabscriptionB  at  the  time  of 
the  advance,  may  be  substitated  for  it. 

[g)  See  supra,  p.  1247,  note  (/). 
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covenants  therein  contained  have  been  paid  and  per-      PRioiBBire 

formed  up  to  the  present  date.  And  that  he  now  hath  

power  to  demise  [assign]  the  said  premises  to  the  mort-  «obma««  o» 
gagees,  their  exeoutors,  administrators,  and  assigns,  for      ^  bihiaiivo 

SOOIBTI. 


the  term  and  in  the  manner  hereinbefore  expressed,  and  _ 
free  from  all  incnmbrances :  And  fukther,  that  if  the  si.— for  riglit 
mortgagees  shall  become  entitled  under  these  presents  ^^^^^*  ^ 
to  enter  mto  possession  or  receipt  of  the  rents  of,  or  to  enjoymeat  After 
lease  or  sell  the  said  premises  under  the  powers  herein-  d«^^*> 
before  contained,  it  shall  be  lawful  for  them,  their  execu- 
tors,   administrators,   and  assigns,  to  enter    into  and 
thenceforth  to  continue  in  possession  or  receipt  of  the 
rents  of  the  said  premises  without  any  interruption, 
claim,  or  demand  by  any  other  person :  And  further,  88. —for  ftirthcr 
that  the  mortgagor  and  every  person  having  or  claiming  ""™^'*' 
any  estate  or  iaterest  in  the  said  premises,  will  at  all 
times  (at  the  cost  of  the  mortgagor  until  and  upon  a  sale 
under  the  power  of  sale  hereinbefore  contained,  and  after- 
wards of  the  person  or  persons  requiring  the  same)  exe- 
cute and  do  every  such  assurance  and  thing  for  more 
effectually  assuring  the  said  premises  to  the  mortgagees 
[and  for  assigning  if,  when  and  as  required,  the  last  day 
of  the  said  term  and  the  premises  therein  comprised  unto 
the  mortgagees,  or  as  they  shall  direct  (h)]  as  by  them 
shall  be  reasonably  required:  And  further,  that  the  84.— and  for 
mortgagor  will,  during  the  continuance  of  this  security,  ^^^ 
and  whether  the  mortgagees  shall  or  shall  not  be  in  pos- 
session or  receipt  of  the  rents  of  the  premises,  pay  the 
rent  reserved  by,  and  perform  all  the  lessee's  covenants 
contained  in,  the  said  indenture  of  lease,  and  indemnify 
the  mortgagees  against  the  non-payment  or  non-perform- 
ance thereof:  And  lastly,  it  is  hereby  declared,  that  the  86.  Interpreta- 
expression,  "  the  mortgagor,"  hereinbefore  used,  shall  in 
all  cases  where  such  an  interpretation  is  not  inconsistent 
with  the  context,  be  construed  to  include  his  executors, 
administrators,  and  assigns,  and  that  the  expression, 
the  mortgagees,"  shall  be  construed  to  include  and 


44 


(A)  These  words  wiU  be  omitted  in  a  mortgage  by  asmgnTneiit. 

4  uZ 
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shall  signify  the  survivors  and  survivor  of  them,  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  said 
society,  and  that  all  powers  hereinbefore  given  to  the 
mortgagees  shall  be  exercisable  by  the  said  trustees  or 
trustee  for  the  time  being.     In  witness,  &c. 


The  Schedule  above  referbed  to. 

ALL  THAT  parcel  of  land  situate  in  the  parish  of 
— ,  in  the  county  of ,  with  the  messuage  known 


as 


—  erected  thereon,  and  all  other  (if  any)  the  lands, 
tenements,  and  hereditaments  comprised  in  an  indenture 

of  lease  dated  the  day  of  ,  18 — ,  and  made 

between  [parties] ,  and  thereby  expressed  to  be  demised 
to  the  above-named  mortgagor  for  a  term  of  —  years, 

from  the  —  ^day  of  ,  18 — ,  at  the  yearly  rent 

of  £ . 


PRICXDKRT 

XLVIII. 

FURTHKB  CHABSB 

TO  ▲  BUILDUro 

80CIITT. 

1.  Parties. 


XLvni. 

FURTHER  CHAUGE  to  a  Building  Society  in  respect 

^o/*  Additional  Shares  (a). 

THIS    INDENTURE,    made  the  day  of  18^-, 

between  A.  B.  of  &e.,  a  member  of  "  The Benefit 

Building  Society  *'  (hereinafter  referred  to  as  the  "  mort- 
gagor"), of  the  one  part,  and  C.  D.  of  &c.,  G.  H.  of 
&c.,  and  J.  K.  of  &c.,  the  present  trustees  (6)  of  the  said 


(a)  For  Precedents  of  ordinary  deeds  of  further  charge,  see  infinu 
This  Precedent  is  printed  in  this  place  rather  tiian  with  the  Preo&- 
dents  just  referred  to,  on  account  of  its  dose  connection  with  the 
two  which  immediately  precede  it.  As  the  forms  in  use  by  build- 
ing  societies  are  commonly  printed  or  lithographed,  a  farther 
charge  must  usually  be  by  an  independent  deed ;  but  the  Precedent 
in  the  text  may  be  easily  converted  into  an  indorsed  deed. 

(b)  A  change  in  the  trustees  is  supposed  to  haye  taken  plan 


[ 
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society  (hereinafter  referred  to  as  the  "  mortgagees  ")  of  Prbcrdbht 

the  other  part,  WITNESSETH,  that  in  consideration  ^^'^^"' 

of  £ now  paid  out  of  the  funds  of  the  said  society  by  fumhkr  oharob 

the  mortgagees  to  the  mortgagor,  being  the  amount  to  booibtt. 


which  he  is  entitled  in  respect  of shares  now  held  "~~~ 

by  him  in  the  Amds  of  the  said  society,  in  addition  to  the  ^  —covenant  to 

shares  held  by  him  at  the  date  of  and  mentioned  in  r»y  snbscriptioiia 

the  indenture  of  mortgage  hereinafter  referred  to  (the  gha^*'***"* 

receipt  of  which  sum  of  £ he  hereby  acknowledges), 

the  mortgagor  hereby  for  himself  and  his  heirs  covenants 
with  the  mortgagees  that  he  will  duly  and  punctually  pay 
to  them  all  subscriptions  and  other  monies  which  shall 
from  time  to  time  become  payable  in  respect  of  the  said 

additional  shares  according  to  the  rules  for  the  time 

being  of  the  said  society :  And  it  is  hereby  agreed  and  4.  Farther 
declared,  and  the  mortgagor  hereby  for  himself  and  his  ®^""8®* 
heirs  covenants  with  the  mortgagees,  their  executors, 
administrators,  and  assigns,  that  all  and  singular  the 
tenements  and  hereditaments  described  or  referred  to  in 
the  schedule  hereto,  and  all  other  (if  any)  the  heredita- 
ments  comprised  in  a   certain  indenture  of  mortgage 

dated  the day  of ,  and  expressed  to  be  made 

between  the  mortgagor,  of  the  one  part,  and  the  mort- 
gagees therein  named,  being  the  then  trustees  of  the  said 
society,  of  the  other  part,  shall  be  a  security  for,  and 
stand  charged  with  the  payment  to  the  mortgagees  of  as 
well  the  subscriptions  and  other  monies  which  shall  from 

time  to  time  become  payable  in  respect  of  the  said 

additional  shares  according  to  the  rules  for  the  time  being 
of  the  said  society  as  the  subscriptions  and  other  monies 
which  shall  from  time  to  time  become  payable  in  respect 

of  the shares  mentioned  in  the  said  indenture  of 

mortgage,  according  to  the  said  ndes,  and  shall  not  be 

redeemed  or  redeemable  but  upon  payment  of  the  whole' 

of  the  said  several  subscriptions  and  monies  accordingly  : 

And  that  all  the  powers  in  the  said  indenture  of  mort-  S.  Powers  of 

mortgage  deed 

since  the  oiigLnal  mortgage,  bat  no  transfer  of  the  debt  or  security 
is  thereby  rendered  necessary,  see  supra,  p.  1240,  note. 
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PBioisnn      gage  contained  for  better  securing  the  payment  of  tbe 

sabscriptions  and  other  monies  intended  to  be  thereby 

ruKTHn  oHAioB  secured,  and  all  tmsts  and  provisions  ancillary  or  relating 

thereto,  shall  extend  and  be  applicable  to  secure  the  pay- 
ment of  the  subscriptions  and  other  monies  hereinbefore 
covenanted  to  be  paid :  And  that  the  expressions  "  tbe 
mortgagor**  and  ''the  mortgagees*'  herein  used  shall  be 
construed  in  a  similar  manner  to  the  same  expressions  in 
the  said  indenture  of  mortgage.    Ik  witness,  &c. 

» 

THE   SCHEliULE  above  referred  to. 


to  be  extended 
to  farther 
AdTanoe. 

6.  laterpreta- 
tion  eUose. 
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1.  Parties. 
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XLIX. 

SUBMORTGAGE  of  Fbeeholds  (a). 

THIS^  INDENTURE,  made  the day  of ,  be- 
tween A.  B.  of  &c.  [svbmortgagor],  of  the  one  part,  and 
C.  D.  of  &c.  [gyhmortga^ee],  of  the  other  part :  Whereas, 
by  an  indenture  dated  &c.,  and  expressed  to  be  made 
between  X.  Y.  of  the  one  part,  and  the  said  A.  B.  of  the 

other  part,  in  consideration  of  the  sum  of  £ to  the 

said  X.  Y.  paid  by  the  said  A.  B.,  the  said  X.  Y.,  for 
himseK,  his  heirs,  executors,  and  administrators,  cove- 
nanted with  the  said  A.  B.,  his  executors  and  adminis- 
trators, for  payment  on  the day  of then  next 

to  the  said    A.  B.,  his  executors,  administrators,  or 

assigns,  of  the  sum  of  £ ,  with  interest  for  the  same 

in  the  meantime  at  the  rate-  of  £ per  cent  per 

anntim :  And  by  the  same  indenture  the  said  !•  Yi 
granted  unto  the  said  A.  B.,  his  heirs  and  assigns,  AB 
that  &c.  [parcels],  with  their  rights,  easements^  and  ap 

(a)  As  to  submortgages,   and  the  mode  of  ficaming  them,  aet 
supra,  pp.  688—693. 
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pnrtenances.  To  hold  the  same  unto  and  to  the  use  of 
the  said  A.  B.,  his  heirs  and  assigns,  suhject  to  a  proyiso 
in  the  indenture  now  in  recital  contained  for  redemption 
of  the  same  premises,  on  payment  hy  the  said  X.  Y.,  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  on  the 

said day  of then  next  of  the  sum  of  £ , ' 

with  interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum;  And  by  the  same  indenture 

the  said  X.  Y.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenanted  with  the  said  A.  B.,  his  execu- 
tors and  administrators,  that  if  the  said  sum  of  £ ,  or 

any  part  thereof,  should  remain  unpaid  after  the  said 

day  of  ■  then  next,  he  the  said  X-  Y.,  his  heirs,  execu- 
tors or  administrators,  would  thenceforth,  so  long  as  the 
same  sum  or  any  part  thereof  should  remain  unpaid,  pay 
to  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 

interest  for  the  said  sum  of  £ ,  or  for  so  much  thereof 

as  should  for  the  time  being  remain  unpaid,  at  the  rate 
of per  cent,  per  annum,  by  equal  half-yearly  pay- 
ments on  the day  of and  the  —  day  of ; 

And  in  the  indenture  now  in  recital  was  contained  a 
usual  power  of  sale,  with  usual  ancillary  trusts,  pro- 
Tisions  and  powers  for  further  securing  the  payment  of 

the  said  sum  of  £ and  interest:  And  whereas  the 

said  sum  of  £ ,  with  interest  for  the  same  from  the 

day  of last,  is  owing  to  the  said  A.  B.  on  the 

security  of  the  hereinbefore  recited  indenture:  And 
WHEREAS  the  said  C.  D.  has  agreed  to  lend  to  the  said 

A.  B*  the  sum  of  £ ,  upon  having  the  repayment 

thereof,  with  interest  at  the  rate  of  £ per  cent,  per 

annum,  secured  in  manner  hereinafter  appearing :  NOW 
THIS  INDENTUEE  WITNESSETH,  that,  in  pur- 
suance of  the  said  agreement  and  in  consideration  of  the 

sum  of  £ upon  the  execution  of  these  presents  to 

the  said  A.  B.  paid  by  the  said  G.  D^  (the  receipt  whereof 
is  hereby  acknowledged)  [Coverumt  by  A.B.  with  C  D. 
for  payment  of  mortgage  money,  supra,  p.  857]  :  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that  in 
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pursuance  of  th.e  said  agreement  and  for  the  considera- 
tion aforesaid,  he  the  said  A.  B.  doth  hereby  assign 
unto  the  said  CD.,  his  executors,  administrators,  and 

assigns,   All  that  the  said  principal  sum    of  £ 

owing  to  the  said  A.  B.  upon  the  security  of  the  herein- 
before recitfed  indenture,  and  all  interest  now  due  and 
henceforth  to  become  due  for  the  same  ;  And  the  benefit 
of  the  power  of  sale  contained  in  the  hereinbefore  recited 
indenture,  and  all  trusts,  provisions,  and  powers  ancillary 
thereto,  and  of  all  other  securities  for  the  said  principal 
sum  and  interest,  And  all  the  estate,  &c..  Together  with 
power  for  the  said  CD.,  his  executors,  administrators, 
and  assigns,  to  demand,  sue  for,  recover,  and  give  valid 

receipts  for  the  said  principal  sum  of  £ ,  and  all 

interest  due  and  to  become  due  for  the  same,  in  tlie  name 
or  names  of  the  said  A.  B.,  his  executors  or  administra- 
tors, and  for  the  purposes  aforesaid,  or  any  of  them,  to 
execute  and  do  all  such  instruments  and  things  as  shall 
be  necessary  or  expedient :  To  have  and  to  hold  the 
said  'principal  sum  and  interest  and  all  other  the  pre- 
mises hereinbefore  expressed  to  be  hereby  assigned 
unto  the  said  C  D.,  his  executors,  administrators,  and 
assigns,  subject  to  the  proviso  for  redemption  here- 
inafter contained :  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  the  said  A.  B. 
doth  hereby  grant  unto  the  said  C  D.,  his  heirs  and 
assigns,  All  and  singular  the  said  hereditaments  and  pre- 
mises comprised  in  and  expressed  to  be  granted  by  the 
hereinbefore  recited  indenture.  And  all  the  estate,  &c., 
To  HAVE  AND  TO  HOLD  the  Said  hereditaments  and  all 
other  the  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  CD.,  his  heirs  and  assigns.  To 
the  use  of  the  said  C  D.,  his  heirs  and  assigns,  subject 
to  such  right  or  equity  of  redemption  as  the  same  pre- 
mises are  now  subject  to  by  virtue  of  the  hereinbefore 
recited  indenture :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  if  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  shall  on  the  said day 
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of next  pay  to  the  said  C.  D./  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 
— —  per  cent,  per  annimi,  then  the  said  C.  D.,  his 
heirs,  executors,  administrators,  or  assigns,  shall  at  any 
time  thereafter,  upon  the  request  and  at  the  cost  of  the 
said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 
re-assign  the  said  mortgage  debt  and  re-convey  the  said 
mortgaged  premises  unto  the  said  A.  B.,  his  heirs,  execu- 
tors, admHiistrators,  or  assigns  respectively,  subject,  as 
to  the  same  mortgaged  premises,  to  such  right  or  equity 
of  redemption  as  shall  be  subsisting  therein  by  virtue  of 
the  hereinbefore  recited  indenture :  And  rr  is  hereby 
agreed  and  declared,  that  if  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  shall  receive  any  monies  in  or 

towards  satisfaction  of  the  said  principal  sum  of  £ 

[the  mortgage  debt],  or  the  interest  for  the  same,  whether 
on  sale  under  the  power  of  sale  contained  in  the  herein- 
before recited  indenture  or  otherwise,  he  or  they  shall  by 
and  out  of  the  same,  in  the  first  place  reimburse  himself 
or  themselves,  or  pay  or  discharge  all  costs  and  expenses 
incurred  in  obtaining  payment  of  and  receiving  the  same, 
or  in  or  about  the  execution  of  any  of  the  trusts  of  these 
presents  or  otherwise  in  relation  to  the  premises ;  and 
in  the  next  place  pay  or  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being,  owing  on 
the  security  of  these  presents ;  and  then  pay  the  surplus, 
if  any,  of  the  said  monies  so  received  as  aforesaid  unto 
the  said  A.  B.,  or  his  executors,  administrators,  or 
assigns :  Pbovided  always,  that  the  receipt  of  the  said 
C.   D.,   his   executors,   administrators,   or   assigns,   for 

the  said  principal  sum  of  £ and  interest,   or  for 

the  purchase  money  of  the  premises  sold  on  any  exer- 
cise of  the  power  of  sale  contaiued  in  the  hereinbefore 
recited  indenture,  or  any  part  thereof  respectively, 
shall  effectually  discharge  the  said  X.  Y.,  his  executors 
or  administrators,  or  (according  to  the  circumstances) 
any  purchaser  or  purchasers  or  other  person  or  persons 
paying   such  monies,  from  the   same,  and   from  being 
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concerned  to  see  to  the  application,  or  being  answerable 
for  the  loss  or  misapplication  thereof,  and  he  or  thej 
shall  not  be  bound  to  see  or  inquire  whether  any  default 
has  been  made  in  payment  of  any  principal  money  or 
interest  intended  to  be  hereby  secured  at  the  time  herein- 
before appointed  for  payment  thereof,  or  whether  anj 
money  remains  on  the  security  of  these  presents  [Covenant 
for  payment  of  interest,  supra,  p.  861] :  Provided  al- 
ways, and  it  is  hereby  agreed  and  declared,  that  it  shall 
not  be  incumbent  on  the  said  C.  D.,  his  executors,  admi- 
nistrators, or  assigns,  to  enforce  or  realise  the  said  here- 
inbefore recited  security,  or  take  any  steps  or  proceedings 
for  that  purpose,  unless  he  or  they  shall  think  fit,  and  he 
or  they  shall  not  be  responsible  for  any  loss  occasioned 
by  delay  or  omission  to  enforce  or  realise  the  same,  or 
for  any  other  description  of  involuntary  loss,  however 
the  same  may  be  incurred :  And  rr  is  hereby  fbovided 
and  declared,  that  it  shall  be  lawful  for  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  at  any  time  or 

times  after  the  said day  of next,  withont  any 

further  consent  on  the  part  of  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns,  to  sell  the  said 
mortgage  debt  hereinbefore  expressed  to  be  hereby  as* 
signed,  or  so  much  thereof  as  shall  remain  owing,  with 
all  interest  then  owing  or  to  become  owing  on  the  herein-' 
before  recited  security,  together  with  the  said  secniity 
for  the  same,  or  (so  far  as  the  same  are  separable)  any  of 
the  same  premises,  or  any  part  or  parts  thereof  respec* 
tively,  by  public  auction  or  private  contract,  and  npon 
any  terms  and  under  any  conditions  or  stipulations  which 
the  said  G.  D.,  his  executors,  administrators,  or  assigns, 
shall  deem  proper,  and  with  power  to  buy  in  or  rescind 
or  vary  any  contract  for  sale,  and  to  re-sell  without  being 
responsible  for  any  loss  occasioned  thereby,  and,  for  the 
purposes  aforesaid,  to  execute  and  do  all  such  assurances 
and  things  as  he  or  they  shall  think  fit  [Heir  of  C^D.io 
concur  in  conveyance,  see  supra,  p.  862] :  Provided  alwais, 
and  it  is  hereby  agreed  and  declared,  that  the  said  C.  P>f 
his  executors,  administrators,  or  assigns,  shall  not  exe« 
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cute  the  power  hereinbefore  contained  of  selling  the  said      VvKWDwn 

mortgage  debt  and  security,  or  any  part  thereof,  unless  

and  nntil  &c.  [Default  is  made  in  payment  of  principal  for     submobtgagb. 
9ix  calendar  months  after  notice  or  interest  is  in  arrearfor 
three  calendar  months — Pyrchaser  not  to  see  that  such 
events  have  happened,  or  be  liable  for  irregvlarity  in  the 
sale — Mortgagee's  receipt  to  be  a  discharge  for  the  purchase 
money — Trusts  of  the  purchase  money  of  the  ordinary  de- 
scription, thevltim^ate  trust  being  for  payment  of  the  surplus 
to  the  said  A.  B.,  his  executors,  administrators,  or  assigns 
— Power  of  sale  may  be  exercised  by  any  person  entitled  to 
give  a  receipt  for  the  mortgage  money — Mortgagee  not  to 
be  answerable  for  involuntary  losses,  see  supra,  pp.  862 —  22.  OorenaiitB 
864] :  And  the  said  A.  B.,  doth  hereby  for  himself,  his  gtgor; 
heirs,  executors,  and  administrators,  covenant  with  the 
said  G.  D.,  his  executors  and  administrators,  that  he 
the  said  A.  B.  now  hath  power  to  assign  and  grant  the  28.— for  right 
said  mortgage  debt  and  premises  hereinbefore  expressed  gg^^  ^ 
to  be  assigned  and  granted  respectively  unto  the  said 
C.  D.,  his  heirs,  executors,  administrators,  and  assigns  re- 
spectively, in  manner  aforesaid,  free  from  incumbrances  : 
And  that  he  the  said  A.  B.,  his  heirs,  executors,  and  24.  For  farther 
administrators,  and  every  person  having  or  claimmg  any 
estate,  right,  title,  or  interest  in  or  to  the  said  mortgage 
debt  and  premises  respectively,  will  at  all  times,  (at  the 
cost,  until  foreclosure  or  sale,  of  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  person 
or  x>ersons  requiring  the  same)  execute  and  do  every  such 
assurance  and  thing  for  the  more  perfect  assignment  and 
assurance  thereof  to  the  said  C*  D.,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  as  by  him  or 
them  shall  be  reasonably  required.    In  witness,  &c*  (b). 

{b)  Notice  fihould  be  given  to  X.  Y.,  the  original  mortgagor ;  see 
Bupra,  p.  690. 
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APPOINTMENT  of  a  Receiver  (a)  with  the  Concur- 
rence  of  a  prior  Mortgagee  who  postpones  Aii 
Security. 

THIS  INDENTURE,  made  ifec,  between  A.  B.,  of 
&c.  [mortgagor]^  of  the  first  part ;  X.  Y.,  of  &c.  jprior 
mortgagee  who  postpones  his  security],  of  the  second 
part;  C.  D.  of  «fec.,  E.  F.  of  &c.,  and  G.  H.  of  &c. 
[mortgagees],  of  the  third  part;  and  J.  K.,  of  &c.  [re- 
ceiver], of  the  fourth  part :  Whereas,  by  an  indentnre 
bearing  even  date  with,  but  executed  before,  these  pre- 
sents, and  expressed  to  be  made  between  the  said  A.  B. 
of  the  first  part,  the  said  X.  Y.  of  the  second  part,  Y.  Z. 
of  the  third  part,  and  the  said  C.  D.,  E.  F.,  and  G.H.  of 
the  fourth  part,  several  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  situate  in  the  county  of , 

the  particulars  whereof  are  specified  in  the  schedule 
thereunder  written  or  thereunto  annexed,  and  which  are 

delineated  in  the  plan  drawn  on  the skin  of  the 

same  indenture,  and  a  particular  and  rental  whereof  is 
set  forth  in  the  schedule  hereto,  with  theuf  appurtenances, 
have  been  assured  to  the  use  of  the  said  C.  D.,  E.  F., 
and  6.  H.,  their  heirs  and  assigns,  subject  to  several 
principal  sums  and  contingent  and  absolute  yearly  sums 
charged  upon  the  whole  or  parts  of  the  same  premises 
and  also  upon  other  hereditaments,  and  in  the  indenture 
now  in  recital  more  particularly  mentioned,  and  to  a 
proviso  therein  contained,  that,  on  payment  by  the  said 


(a)  As  to  thd  frame  and  incidents  of  receivership  deeds,  see  Bupn, 
pp.  648 — 654 ;  and  as  to  the  statutory  provisions  on  this  eubject, 
see  pp.  654—656 ;  and  see  the  enactments  set  fort^  in  eztenso  at 
pp.  867—870. 
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A.  B.,  his  h^irs,  executors,  administrators,  or  assigns,  to       Fbscidkhx 
the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors  or  '     . 

BXirvivor  of  them,  or  the  executors  or  administrators  of  appoihtmhi  o» 

such  survivor,  their  or  his  assigns,  of  the  sum  of  £ 

on  the day  of next,  with  interest  for  the  same 

in  the  meantime  at  the  rate  of per  cent,  per  annum, 

the  said  premises  shall  be  reconveyed  to  the  use  of  the 
said  X.  Y.,  his  heirs  and  assigns,  subject  as  aforesaid^ 
and  subject  also  to  such  right  or  equity  of  redemption  by 
the  said  A.  B.,  his  heirs  and  assigns,  as  in  the  indenture 
now  in  recital  appears,  And   by  the  indenture  now  in 
recital  &c. :  [Sets  forth  the  covejiant  for  payment  of  interest 
and  proviso  for  reduction  of  interest  on  punctual  payment] ; 
^^ND  WHEREAS,  upou  the  treaty  for  the  mortgage  made  by  s.  Agreemeirt  for 
the  hereinbefore  recited  indenture,  it  was  agreed  that  the  »ppoin*m«»t  of 
said  J.  K.  should  be  appointed  receiver,  with  the  powers     ^ 
hereinafter  given  him,  of  the  rents  and  profits  of  the    - 
said  premises,  and  that  the  deed  appointing  him  such 
receiver  should  contain  such  covenants  and  provisions 
as  are  hereinafter  contained :    NOW   THIS    INDEN-  4.  Witnesaeth. 
TUBE  WITNESSETH,  that,  in  pursuance  of  the  said  .      ^  , 

agreement,  and  in  consideration  of  the  pr^jmises.  He  the      /^  ^^  -  v^ 
said  A.  B.,  with  the  privity  as  well  of  the  said  C.  D.,    / V 
E.  F-j  sLj\(\  G^  H.,  as  of  the  said  X.  Y.,  doth  hereby 
appoint  the  said  J.  K.  to  be  receiver,  agent,  and  attorney,  5.  AppoiDtment 
from  time  to  time,  in  the  name  of  the  said  A.  B.  or  of"c«»^«'- 
otherwise,  to  receive  the  rents  and  profits  of  the  said 
hereditaments   mentioned  in  the   said  schedule  hereto 
as  aforesaid,  from  the  present  and  future  tenants  and 
occupiers  thereof,  and  the  persons  liable  to  pay  the  same 
respectively,  and  in  case  of  the  non-payment  thereof  to 
use  all  or  any  lawful  remedies  for  recovering  and  ob- 
taining payment  of  the  same  or  any  part  thereof,  and  to 
do  all  things  expedient  for  recovering  and  receiving  the 
said  rents  and  profits  as  fully  and  effectually  as  the  said 
A.  B.  could  do ;  And  the  said  A.  B.,  with  the  assent  of  6.  DiicctionBto 
the  said  X.  Y.,   doth   hereby   direct  the   tenants   and  **°*°*"- 
occupiers   of  the   said  premises  respectively,   and   the 
persons  liable  to  pay  the  same  respectively,  to  pay  unto 
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PunDin      the  said  J.  K.,  and  to  any  future  receiver  to  be  appointed 

as  is  hereinafter  mentioned^  the  rents  and  profits  of  the 

^^^^am^  ^'  ^^  premises  ;  And  dotH  hercfey  declare  that  the  receipt 

of  the  said  J.  K.,  or  of  any  future  receiver  to  be  appointed 
as  is  hereinafter  mentioned,  shall  be  an  effectual  dis- 
charge to  such  tenants  or  occupiers  and  persons  for  suck 
rents  and  profits  as  they  shall  respectively  pay  to  him : 
And  rr  is  hereby  agreed  and  declared,  that  the  said 
J,  K.,  and  any  future  receiver  to  be  appointed  as  is 
hereinafter  mentioned,  shall,  by  and  out  of  the  rents  and 
profits  received  by  him,  in  the  first  place  pay  aQ  taxes, 
rates,  assessments,  and  outgoings  for  the  time  being 
payable  upon  or  in  respect  of  the  said  premises,  and 
which  shall  not  be  otherwise  paid/and  the  expense  of 
insuring  against  loss  or  damage  by  fire  any  buildings  or 
other  property  which  he  shall  think  fit  to  insure,  and 
keep  down  the  interest  on  all  principal  monies,  and  the 
yearly  sums  for  the  time  being  charged  upon  and  payable 
out  of  the  said  premises  or  any  part  or  parts  thereof, 

in  priority  to  the  said  sum  of  £ and  the  interest  for 

the  same,  and  which  interest  and  yearly  sums  respec- 
tively shall  not  be  otherwise  paid,  but  so,  nevertheless, 
as  not  to  give  the  same  respectively  any  further  or  other 
security  than  they  respectively  already  enjoy ;  and  in  the 
next  place  deduct  and  retain  for  his  own  use  so  mnch 
(not  exceeding  the  rate  of  £6  for  every  £100  received)  as 
in  the  opinion  of  the  said  C.  D.,  E.  F.,  and  G.  K,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 
said  J.  K.  shall  reasonably  deserve  for  his  trouble  (b)  and 
expense  in  receiving  and  paying  the  said  rents  and 
profits  {j  and  in  the  next  place  pay  to  the  said  G.  D., 
£.  F.,  and  G.  H.,  or^^  STlrvivor»^aE--fiucsiyor  .o£ Jhem, 
or  th&  executors  of  administrators  of.. such  suFviv^tiieir 
or  hi»-  assigns,  by  equal  half-yearly  payments,  on  the 
day  of and  the day  of ,  the  interest 

(b)  As  to  the  terms  of  the  provision  for  the  receiver's  salaiji  w® 
supra,  p.  653. 


i 
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for  the  said  sum  of  £ ,  or  for  so  much  thereof  as  for  VvmrnDm 

the  time  being  shall  remain  unpaid;  and  in  the  next  

place  pay  to  the  said  X.  Y.,  his  executors,  administrators,  APPonmiiMT  o» 

or  assigns,  all  interest  (if  any)  which  may  for  the  time  . 


being  be  owing  to  him  or  them  upon  all  or  any  of  the 
principal  sums  secured  to  him  as  in  the  hereinbefore 
recited  indenture  is  mentioned; /and  shall  pay  the  sur* 
plus  (if  any)  of  the  said  rents  and  profits  unto  the  said 
A.  B.,  his  executors,  administrators,  or  assigns :  And 
THE  SAID  J.  K.  doth  hereby,  for  himself,  his  heirs,  ^.  CoTewuitbj 
executors,  and  administrators,  covenant  with  the  said 
C.  D.,  E.JULy'Mid-Gs  H.,  their  executors,  administrators, 
and  assigns,  and  also  as  a  separate  covenant  with  the 
said  A.  B.,  his  heirs,  executors,  administrators,  and 
assigns,  ^d  also  as  e^  separate  covenant  with  the  said 
X.  Y.,  his  executors,  administrators,  and  assigns^'that  he 
the  said  J.  K.  will,  so  long  as  he  shall  be  receiver  of  the 
said  rents  tod  profits,  use  his  utmost  endeavours  to 
collect  and  receive  the  same,  and  will  apply  the  same  in 
manner  aforesaid :  And  the  said  A.  B.  doth  hereby,  for  lo.  CoTenants 
himself,  his  heirs,  executors,  administrators,  and  assigns,  J.  ^^*^ 
v^th  the  approbation  of  the  said  X.  Y^ovenant  with  the  reroke  powers 
said  C.  D.^  E.,  F,,  and  G.  H*,  their  executors,  adminis-  ^^*. 
trators^  i&d  assigns,  that  he  the  said  A.  B.  will  not, 
without  the  consent  in  writing  of  the  said  C-  D., "BrP., 
vajQd-^€p»>S>,  or  &6  surviv<H*s  or  survivor  of  them,  or  the 
'  ^executors  ^p  administrators  o£^wieh'«wmzor»  th^  or  hw 
assigns,  revoke  the  powers  or  authorities  hereby  given  to 
the  said  J.  K.,  or  any  of  them,  or  do  or  suffer  to  be  done 
anything  whereby  the  said^j  powers  or  authorities  or  any 
of  them  may  become  void  or  of  no  effect,  or  obstruct  the 
said  J.  K.,  or  any  future  receiver  to  be  appointed  as 
hereinafter  mentioned,  in  recovering  or  receiving  all  or 
any  of  the  said  rents  and  profits,  so  long  as  the  said  sum 

of  £ ,  or  any  interest  for  the  same  or  any  part  thereof 

respectively,  shall  remain  on  the  security  of  the  said 
indenture  of  even  date  with  these  presents :  And  further,  12.— to  oonoar 
that  in  case  the  said  J.  K.,  or  any  future  receiver  to  be  xteayer  and 
appointed  as  hereinafter  provided,  shall  die,  or  be  dis-  appoiotmeiit  of 


1266 


MORTGAGES. 


Pbbckpbit 
L. 

▲pponTMBVT  or 

ftlOBITBA. 

new  reoeiTer 
when  reqniflite. 


»,  / 


IS.  Power  for 
mortgagcoB  to 
appoiot  on 
mortgagor*!  re- 
fotal  or  neglect. 


14.  Mortgagor  to 
be  ezdoBiTelj 
liable  for  lones 
by  receirer. 


15.  Beoeirer  not 
to  act  until 


qualified  to  receive  the  said  rents  and  profits,  or  shall 
refase  or  neglect  to  perform  the  duties  hereby  imposed 
on  him,  or  shaU  misbehaye  himself,  whUst  the  said  sum 

of  £ -,  or  any  interest  for  the  same  or  any  part  thereof 

respectively,  shall  remain  on  the  aforesaid  security;  then 
and  in  any  of  the  said  cases  (except  the  death  of  the  said 
J.  K.)  He  the  said  A.  B.,  his  heirs  or  assigns,  will  join 
with  the  said  C.  D.,^  F.,  J»d  O.  Hr,  <^  4he  «ur?ivors 
or-surviTor  of  them,  or  ibs  executors  or  administrators 
of  -sueh^  svffriyor,  their-er-b»  assigns,  in  removing  the 
said  J.  K.  from  the  said  employment,  and  will,  in  any  of 
the  said  cases,  appoint  such  other  fit  person  or  persons 
in  the  place  of  the  said  J.  K.  as  the  said  C.  D.,  -Er-F-., 
and  G-  H.,  ortfae  survivors  or  ftirvivwr ^  them,  op  the 
executors  or  administrators  of  such  survivor,  th^  er  his 
assign^,  shall  nominate,  to  receive  and  apply  the  said 
rents  and  profits  in  manner  aforesaid ;    And  that  in 
case  the  said  A.  B.,  his  heirs  or  assigns,  shall  refuse  or 
neglect  so  to  do  for  three  calendar  months  next  after  the 
death,  disqualification,  refusal,  neglect,  or  jnisbehayionr 
of  the  said  J.  K.,  or  any  future  receiver  so  to  be  appointed 
as  aforesaid,  then  it  shall  be  lawful  for  the  said  C.  D., 
B.  F.,  and  G.  H.,  or  the  survivors  or  survivor  of  them, 
or  the  exeq^tors  or  administrators  of ,  such  survi¥or,  ilteir 
or  his  assigns,  without  the  concurrence  of  the  said  A.  6., 
his  heirs  or  assigns,  to  appoint  some  fit  person  to  receive 
and  apply  the  said  rents  and  profits  in  manner  aforesaid : 
Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  the  said  G.  D.,  £IaE.^and  G.  H.,  or  any  of  them, 
tiioir  or  4i&y-of  their  heirs,  executors,  administrators,  or 
assigns,  shall  not  be  answerable  for  any  loss  or  misappK- 
cation  of  the  said  rents  and  profits, 'or  any  part  thereof, 
by  reason  of  any  default,  neglect,  or  breach  of  trust  of  or 
by  the  said  J.  K.,  or  any  future  receiver  to  be  appointed 
as  aforesaid,  but  that  such  loss  and  misappUcation,  and 
every  receiver's  salary,  shall  be  wholly  borne  and  paid  by 
the  said  A.  B.,  his  heirs,  executors,  administrators,  and 
assigns  :  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  the  said  J.  K.,  or  any  future  receiver  to  be 
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appointed  as  aforesaid,  shall  not  act  or  assist  in  the  exe-  Pmcbdbht 

cution  of  the  trusts  and  powers  hereinbefore  contained,  ^ 

unless  and  until  some  half-yearly  payment  of  interest  on  appointhkht  o» 

the  said  sum  of  £ or  on  so  much  thereof  as  shall  for  ^gcBiYsa. 

the  time  being  remain  unpaid,  shall  be  wholly  or  partially  '^^^^^^  '^^ 
in  arrear  for  one  calendar  month.     In  wifness  &e. 
THE  SCHEDULE  above  referred  to. 


LI. 

DEED  of  Covenant  and  Trust  for  providing  a  Sinking      Pbxobdskt 
Fund /or  Payment  of  a  Mortgage  Debt  (a).  L 

THIS    INDENTURE,  made   &c.,   between  A.  B.,  of       p^vidTh^'o 
&c.  [mortgagor] ,  of  the  first  part ;  C.  D.,  of  &c.  [mort-    sihkino  >und. 
ga^ee],  of  the  second  part ;  and  E.  F.  of  &c.,  and  G.  H.  i-  Parties, 
of  &c.  Itmstees],  of  the  third  part :  Whereas  the  said  2.  Becitala 
A.  B.  is  indebted  to  the  said  C.  D.  in  the  principal  sum 

of  £ ,  this  day  advanced  and  paid  by  the  said  CD.  3.  —debt  and 

at  the  request  and  on  the  behalf  of  the  said  A.  B.,  and  ^f  ^"ties  by  way 

^  of  mortgage ; 

the  repayment  of  the  same  with  interest  thereon  at  the 
rate  of per  cent,  per  annum  is  secured  upon  a  mort- 
gage of  certain  freehold  hereditaments  situate  in ,  in 

the  parish  of ,  in ,  transferred  to  the  said  C.  D., 

by  an  indenture  bearing  even  date  with  these  presents, 
and  expressed  to  be  made  between  X.  Y.  of  the  first  part, 
the  said  A.  B.  of  the  second  part,  and  the  said  C.  D.  of 
the  third  part,  and  is  further  secured  upon  a  mortgage  of 

leasehold  hereditaments  respectively  situate  in ,  in 

the  parish  of  aforesaid,  and  in  ,  transferred 

to  the  said  C.  D.  by  another  indenture  bearing  even  date 
with  these  presents,  and  expressed  to  be  made  between 
the  said  X.  Y.  of  the  first  part,  the  said  A.  B.  of  the 

(a)  The  form  of  this  deed  may  be  compared  with  that  of  Preo. 
CXIil.  in  Davids.  Prec,  2nd  ed.,  vol.  v.,  part  2,  p.  1049,  **  Decla- 
ration of  Trust  of  Stock  in  the  names  of  Trustees  as  a  collateral 
secority  for  mortgage  debts." 

VOL.  II.  4  N 
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second  part>  and  the  said  C.  D.  of  the  third  part,  and  is 
further  secured  by  a  mortgage  of  divers  other  leasehold 

hereditaments  situate  in  ,  in  the  county  of , 

made  by  an  indenture  bearing  even  date  with  these 
presents,  and  expressed  to  be  made  between  the  said 
A.  B.  of  the  one  part,  and  the  said  G.  D.  of  the  other 
part ;  And  whebeas  the  said  E.  F.  is  the  receiver  of  the 
rents  and  profits  of  all  the  said  freehold  and  leasehold 
hereditaments  comprised  in  the  several  hereinbefore 
mentioned  indentures :   And  whereas,  upon  the  treaty 

for  the  said  advance  of  the  said  sum  of  £ by  the  said 

C.  D.,  it  was  agreed  that  the  repayment  thereof  with 
interest  as  aforesaid  should  be  further  secured  in  manner 
hereinafter  appearing:  NOW  THIS  INDENTXJRE 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 

ment  and  in  consideration  of  the  said  sum  of  £ paid 

by  the  said  G.  D.  as  hereinbefore  is  mentioned,  and  of 
the  premises,  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs,  executors  and  administrators,  covenant  with 
the  said  £•  F.  and  G.  H.,  their  executors  and 'adminis- 
trators, and  also  as  a  separate  covenant  with  the  said 
G.  D.,  his  executors  and  administrators,  that  he  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  wiU  on 

the day  of ,  and  the day  of in  every 

year,  so  long  as  any  monies  shall  remain  on  the  security 
of  the  hereinbefore  mentioned  indentures,  or  any  of  them, 
pay  to  the  said  E.  F.  and  G.  H.,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  the 

sum  of  £ ,  the  first  payment  to  be  made  on  the  • 

day  of ;   And  it  is  hereby  agreed  and  declared, 

that  the  said  E.  F.,  and  G.  H.,  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor, 
shall  from  time  to  time  lay  out  and  invest  in  their  or  his 
names  or  name  all  and  every  the  sums  and  sum  of  money 
which  shall  become  payable  by  virtue  of  the  covenant 
hereinbefore  contained,  in  or  upon  any  of  the  parlia- 
mentary stocks  or  public  funds  of  Great  Britain,  and 
shall  vary  the  said  stocks  or  fimds  if  thereunto  required 
in  writing  by  the  said  C.  D.,  his  executors,  adminis- 
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tratorSy  or  assigns,  and  shall  from  time  to  time  receive      Fuoidsit 
the  dividends  of  the  said  stocks  or  fdnds,  which  for  the 
time  being  shall  have  been  so  pnrchasedy  when  and  as        ^^^  vok 
the  same  dividends  shall  become  dae,  and  invest  the     BmuoiG  vuxn. 
same  in  or  upon  stocks  or  fimds  of  the  like  natm-e,  to  be  ip.     md  ^^ 
varied  from  time  to  time  as  aforesaid,  and  shall  from  molate; 
time  to  time  repeat  snch  investments,  so  that  the  divi- 
dends, and  all  the  resulting  income  thereof,  may  accu- 
mulate in  the  way  of  compound  interest :    And  upon  li.  — ^u»d,  when 
TRUST,  that  when  and  as  soon  as  a  fund  shall  have  been  gufficient  to 
formed  under  or  by  virtue  of  the  trusts  aforesaid  sufficient  i*y  off  the 

,      .  mortgage  debt 

to  discharge  the  principal  monies  and  interest  for  the  andintenet, 
time  being  owing  on  tiie  security  of  the  hereinbefore  J^d^^S^the 
mentioned  indentures,  they  the  said  E.  F.  and  G.  H.,  or  mortgage, 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  shall,  at  the  request  in  writing  of  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  sell 
such  trust  funds,  stocks,  and  securities,  and  apply  the 
monies  arising  therefrom,  and  also  the  dividends  (if  any) 
which  may  be  then  due  in  respect  thereof,  or  may  have 
been  received  but  not  yet  invested,  in  discharge  of  such 
principal  monies  and  interest :    And  rr  is  hereby  de-  12.  —and  hold 
clared,  that,  subject  to  the   trusts   aforesaid,  the  said  ^J^^Je™ 
E.  F.  and  (jr.  H.,  and  the   survivor  of  them,   and  the  mortgagor, 
executors  or  administrators  of  such  survivor,  shall  stand 
possessed  of  the  said  trust  fimd  so  to  be  formed  as  afore- 
said, and  the  monies  to  arise  from  the  sale  thereof,  and 
the  dividends  and  annual  produce  of  the  same  respec- 
tively, in  trust  for  the  said  A.  B.,  his  executors,  adminis- 
trators, and  assigns :    Provided   always,  nevertheless,  is.  Power  for 
that  when  and  as  often  as,  during  the  continuance  of  aortg««eeto 

«  ,  fl  .J    require  fond, 

this  security,  the  trust  fond  to  be  formed  as  aforesaid  when  it  teaches 

shall  be  suflBcient  to  produce  the  sum  of  £ sterling  ^  bewppUed"*** 

or  upwards,  it  shall  be  lawful  for  the  said  E.  F.  and  towards  paying 
G.  H.,  or  the   survivor  of  them,   or  the   executors  or  debvorprior 
administrators  of  such  survivor,  if  thereimto  required  in  incnmbranoes. 
writing  by  the  said  CD.,  his  executors,  administrators, 
or  assigns,  to  sell  the  whole  of  the  said  trust  fund  for  the 
time  being,  or  such  part  thereof  as  to  which  the  said 

4  N  2 
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C.  D.,  his  executors,  administrators,  or  assigns  shall  so 
reqtdre,  and  apply  the  monies  arising  therefrom  either 

towards  discharge  of  the  principal  sum  of  £ ,  or  so 

much  thereof  as  for  the  time  being  shall  remain  owing, 
and  all  interest  for  the  same,  or,  if  so  required  by  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  in 
or  towards  discharge  or  purchase  of  any  mortgage  debts, 
annuities,  or  other  charges  or  incumbrances  which  may 
affect  any  of  the  aforesaid  mortgaged  premises,  in  priority 

to  the  aforesaid  sum  of  £ ,  or  the  interest  thereof, 

but  so  that,  in  the  latter  alternative,  every  such  appli- 
cation of  the  said  trust  fund  or  any  part  thereof  shall,  as 
soon  as  practicable,  be  notified  to  the  said  A.  B.,  his 
executors,  administrators,  or  assigns,  and  so  that,  in 
either  case,  such  scde  of  the  said  trust  fund  for  the  time 
being  or  any  part  thereof  shall  not  in  anywise  tend  or  be 
taken  to  release  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns,  from  the  future  half-yearly  payments 

of  the  said  sum  of  £ upon  the  trusts  and  in  manner 

aforesaid,  it  being  the  intent  of  these  presents  that  snch 
half-yearly  payments  shall  continue  to  be  made  as  afore- 
said until  the  whole  of  the  principal  monies  and  interest 
secured  by  the  said  indentures  of  even  date  hereirith 
shall  be  fully  satisfied :  And  n  is  hereby  agreed  and 
declared,  that,  subject  and  without  prejudice  to  the  pay- 
ment of  necessary  or  proper  outgoings,  the  receiver's 
allowance,  and  the  interest  of  any  charges  or  incum- 
brances, or  any  annual  payments  which  are  entitled  to 
priority  in  respect  of  all  or  any  part  of  the  premises 
aforesaid  over  the  charge  or  pa^'ment  intended  to  be 
hereby  made  or  directed,  the  said  E.  F.  shall,  by  and  out 
of  all  or  any  rents,  profits,  or  monies  which  shall  come 
to  his  hands  as  such  receiver  as  aforesaid,  pay  or  retain 
to  the  said  E.  F.  and  G.  H.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  on  the 

day  of and  the day  of in  every  year, 

the  sum  of  £ 


— ,  in  satisfaction  of  the  covenant  herein- 
before contained  on  the  part  of  the  said  A.  B.>  and  npon 
the  trusts  aforesaid.     In  witness  &c. 
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LII. 

DEED  providing  for  Continuance  o/'Loan  ujfbn  altered  Pmcrdbrt 
Terms,  as  to  Days  for  Payment  q/"  Interest,  and  in  ^^ 

other  respects.  i>raD  pro- 


tiding  FOR 

OOMTIHUANCB 
OF  LOAN   UPON 


1.  Parties 

2.  Recitals: 


THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c. 
[mortgagor] ,  of  the  one  part,  andC.D.,  of  &c.  [mortgagee] ,        altkrbd 
of  the  other  part :  Whereas,  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  the 

said  A.  B.  of  the  one  part,  and  the  said  C.  D.  of  the  ^ 

1  ,  .  .  .  8«  — mortifage  of 

other  part,  the  said  A.  B.  covenanted  with  the  said  CD.  leaseholds  by 

for  payment,  on  the day  of then  next,  of  the  ^®°*^ ' 

sum  of  £ ,  with  interest,  at  the  rate  of per  cent. 

per  annum;  And  by  the  same  indenture,  a  parcel  of 
ground,  &c.,  with  the  appurtenances,  and  a  messuage  or 
dwelling-house  standing  thereon,  being  in  &c.,  which 
premises  were  vested  in  the  said  A.  B.  for  the  residue  of 

a  term  of years  from  the day  of ,  imder  a 

lease  of  the  same  premises  granted  to  him  by  indenture 

dated  the  day  of ,  were  demised  by  him,  the 

said  A.  B.,  to  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  for  the  residue  of  the  said  term  of 

years,  except  the  last days  of  such  term,  subject  to 

a  proviso  for  redemption  of  the  same  premises  upon  pay- 
ment of  the  said  sum  of  £ ,  with  interest  at  the  rate 

aforesaid,  on  the  said day  of then  next ;  And 

the  said  A.  B.  thereby  covenanted,  in  case  of  non-payment 

of  the  said  sum  of  £ on  the  said day  of 

then  next,  for  payment  of  interest  for  the  said  sum  of 

£ at  the  rate  aforesaid,  half-yearly,  on  the day 

of and  the» day  of ;  And  the  indenture 

now  in  recital  contained  a  proviso  for  continuing  the  loan 

of  the  said  principal  sum  of  £ thereby  secured,  until 

the  day  of  ,  conditionally  upon  the  regular 
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payment  of  interest,  and  performance  by  the  said  A.  B. 
of  the  covenants  in  the  same  indenture  on  his  part  con- 
tained in  the  meantime:  And  the  said  A.  B.  thereby 
covenanted  for  payment  and  performance,  during  the  con- 
tinuance of  the  security  thereby  made,  of  the  rent  and 
covenants  reserved  and  contained  in  the  said  indenture 

of  lease  of  the day  of (which  contained  certain 

covenants  for  and  in  relation  to  the  insurance  of  the  said 
premises  against  fire),  with  a  stipulation  conferring  on 
the  said  C.  D.,  his  executors  or  administrators,  a  sub- 
stantive right  to  sue  in  respect  of  any  breach  or  non- 
performance of  the  obligations  relative  to  the  insurance 
of  the  said  premises  imposed  by  the  said  lease,  notwith- 
standing that  the  right  to  sue  under  the  lease  might  be 
waived,  or,  under  the  circumstances,  might  not  arise; 
And  the  same  indenture  contained  a  power  of  sale,  exer- 
cisable in  case  of  default  in  pajonent  of  the  principal 
money  and  interest  thereby  secured,  after  six  calendar 
months*  notice  to  pay  off  the  same  as  therein  mentioned, 
or  of  the  whole  or  part  of  any  half-yearly  payment  of 
interest  becoming  in  arrear  for  three  calendar  months, 
with  certain  provisions  for  the  protection  of  purchasers 
in  the  event  of  an  unauthorised  or  irregular  sale :  Akd 

WHEREAS,  by  another  indenture,  dated  the  day  of 

,  and  expressed  to  be  made  between  the  said  A.  B. 


of  the  one  part,  and  the  said  C.  D.  of  the  other  part,  two 
several  pieces  of  ground,  formerly  &c.,  with  the  messuages 
and  buildings  then  in  course  of  erection  thereon,  with  the 
appurtenances,  were  granted  by  the  said  A.  B.  unto  and 
to  the  use  of  the  said  C.  D.^  his  heirs  and  assigns^  by 

way  of  further  security  for  the  principal  sum  of  £ • 

and  interest  secured  by  the  hereinbefore  recited  indenture 

of  the day  of ,  and  subject  to  a  proviso  for  the 

redemption  of  the  same  premises  upon  payment  of  the 

said  sum  of  £ ,  with  interest  at  the  rate  aforesaid,  on 

the  said day  of then  next ;  And  the  said  A.  B. 

thereby  covenanted,  during  the  continuance  of  the  se* 
curity,  to  keep  the  buildings  upon  the  said  respective 
pieces  of  ground  granted  by  the  indenture  now  in  recital 


UL 
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respectively  insmed  in  some  respectable  office  for  insur- 
ance against  fire  in  London  or  Westminster  in  three- 
fonrihs  of  the  foil  Yaloe  of  sach  respective  premises  respec* 
tively,  and  when  required  to  produce  the  policies  and  re- 
ceipts for  the  premiums  of  such  insurance  for  the  current 
year ;  And  the  indenture  now  in  recital  contained  a  power 
of  sale  similar  in  its  terms  and  provisions  to  the  power 
for  the  like  object  contained  in  the  first  herein  recited 

indenture  of  the day  of :  And  whebeas  the  ^  --4k»»  ptm- 

said  principal  sum  of  £ remains  owing  upon  the  maus  owing; 

said  mortgage  securities,  but  the  interest  upon  the  said  6.  —but  in- 

sum  of  £ hath  been  paid  up  to  the day  of ^^. 

last :  And  whereas  the  said  A.  B.  and  C.  D.  have  agreed  7.  --a^oement 

to  continue  the  loan  of  the  said  principal  sum  of  £ of  laS^'^i^ 

for  the  space  of years  from  the  said day  of  t«od  Wims. 

last,  and  to  alter  the  half-yearly  days  for  payment 

of  interest,  and  to  fix  the  minimum  amount  for  which 
the  said  mortgaged  premises  are  to  be  insured  against 
fire,  and  to  alter  the    conditions  upon  which  the   said 
respective  powers  of  sale  are  to  be  exercisable  in  man- 
ner hereinafter  appearing  :  NOW  THIS  INDENTURE  8.  WitiM«eUL 
WITNESSETH,  that,  pursuant  to  the  said  agreement, 
rr  IS  HEBEBY  AGREED  AND  DECLARED,  between  and  by  the  ^'  -^^w^a^** 
said  A«  B.  and  G.  D.,  and  each  of  them,  so  far  as  the 
covenants  and  agreements  hereinafter  contained  are  to  be 
performed  or  observed  by  or  to  be  obligatory  upon  him, 
or  his  heirs,  executors,  or  adyiinistrators  respectively,  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  other  of  them,  his  executors  and 
administrators,  in  manner  following  (that  is  to  say).  That  10-  —for  pay 
during  the  continuance  of  the  security  effected  by  the  two  on  altered  half- 
several  hereinbefore  recited  indentures  of  the day  of  y*"^  ^^"5 

-,  and  by  these  presents  respectively,  the  said  A.  B., 
his  executors  or  administrators,  will  pay  unto  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  interest 

for  the  said  sum  of  £ ,  or  so  much  thereof  as  shall 

remain  owing^  at  the  said  rate  of  per  cent,  per 

annum,  half-yearly,  on  the day  of and  the  — . 

day  of     -  ■*  in  every  year  (the  first  of  such  payments  of 
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interest  to  become  due  on  the 


day  of 


next) ; 


12.  — money 
not  to  be  called 
in  upon  default 

18.  — unless  it 
is  taken  ad- 
ran  tage  of 
within  a  given 
time ; 


14.  — money  not 
to  be  compnl- 
sorily  paid  off 
during  term ; 


That  if  the  said  A.  B.^  his  heirs,  executors,  administra- 
tors, or  assigns,  shall,  on  every  day  of  and 

day  of until  the  day  of ,  18 — ,  or 

within  seven  days  after  each  of  the  said  days  respectively, 
pay  to  the  said  C.  D.,  his  executors,  administrators,  or 

assigns,  interest  for  the  said  sum  of  £ ,  or  so  much 

thereof  as  shall  remain  owing,  at  the  rate  hereinbefore 
mentioned,  up  to  the  same  half-yearly  days  of  payment 
respectively,  and  shall  perform  and  observe  all  the  cove- 
nants and  agreements  in  the  respective  hereinbefore 
recited  indentures  contained,  and  on  the  part  of  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  to  be 
performed  and  observed,  subject,  nevertheless,  to  the 
alterations  and  modifications  and  with  the  additions  in- 
troduced by  these  presents,  then  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  will  not,  before  the 

said day  of ,  call  in  the  said  principal  sum  of 

£ ,  or  any  part  thereof;    That  if,  while  the  said 

principal  sum  of  £ shall  remain  upon  the  said  secu- 
rity, the  whole  or  part  of  any  half-yearly  payment  of 
interest  shall  have  become  in  arrear  for  seven  days,  and 
the  interest  having  so  become  in  arrear,  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  shall,  never- ^ 
theless,  neglect  or  forbear  for  three  calendar  months 
from  the  expiration  of  such  seven  days  to  call  in  the  said 
principal  sum,  or  to  commei^ce  any  proceedings  for  the 
recovery  thereof,  or  for  obtaining  possession  of  the  mort- 
gaged premises,  or  for  foreclosing  the  equity  of  redemp- 
tion thereof,  or  to  sell  the  said  premises,  then  the  said 
C.  B.,  his  executors,  administrators,  or  assigns,  shall 

not,  before  the  said day  of '-,  call  in  the  said 

principal  sum  of  £ ,  or  any  part  thereof,  unless  some 

subsequent  half-yearly  payment  of  interest  or  some  part 
thereof  shall  have  become  in  arrear  for  the  space  of  seven 
days ;  That  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  not  at  any  time  before  the  said 

day  of ,  compel  the  said  CD.,  his  executors, 

administrators,  or  assigns,  to  receive  payment  of  the  said 
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sum  of  £ or  any  part  thereof;  That,  without  preju-      prkjbdiwt 

dice  to  the  respective  covenants  contained  in  the  several  ^^' 

hereinbefore  recited  indentures  respectively  for  and  in       dmp  pbo- 
relation   to   the   insurance   of   the   mortgaged  premises     Zmnvllln 
against  fire,  and  so  that  such  covenants  shall  continue  to    of  loam  upok 
be  observed  and  performed,  the  total  or  aggregate  amount         tbkms. 
of  the  insurance  or  insurances  against  fire  to  be  in  force,  ,; — r 
as  regards  the  whole  of  the  mortgaged  premises,  shall  at  to  be  kept  up 
all  tunes  during  the  continuance  of  the  said  security  be  ^™J^J™"™ 

kept  up  to  the  sum  of  ;£ at  the  least ;  That  the  le.  —power  of 

respective  powers  of  sale  contained  in  the  respective  here-  ^^yJlJ^**"^* 
inbefore  recited   indentures   shall  respectively  be  exer-  ieven  days' 
cisable  without  notice  as  regards  the  premises  comprised  mentofSi^^* 
in  such  indentures  respectively,  if  the  whole  or  any  part  *««»* » 
of  any  half-yearly  payment  of  interest  which  shall  become 
due  on  the  security  aforesaid  shall   at  any  time   have 
become  in  arrear  for  seven  days,  but  without  prejudice  to 
the  provision  hereinbefore  contained  suspending  the  exer- 
cise of  such  powers,  if,  the  interest  having  so  become  in 
arrear,  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  shall,  nevertheless,  neglect  or  forbear  for  three 
calendar  months  to  take  advantage  of  such  default  in 
manner  hereinbefore  in  that  behalf  mentioned ;    That  17.  — danaca  for 
nothing  hereiB  contained  shaU  in  any  manner  prejudice  ^JTc^j^'^^a 
or  afiect  the  covenant  contained  in  the  first  hereinbefore  others  not  ex- 
recited  indenture  of  the day  of for  payment  of  fi^i  remaiii 

the  said  principal  siun  of  £-^^ — ,  or  any  of  the  provisions  ^  ^^^^  > 
for  the  safety  or  protection  of  purchasers  contained  in 
the  respective  hereinbefore  recited  indentures,  or  either 
of  them,  or  any  other  covenants,  provisoes,  matters,  or 
things  contained  in  such  respective  indentures,  or  either 
of  them,  except  so  far  as  the  same  respectively  are  ex- 
pressly altered  or  modified  by  or  are  inconsistent  with 
these  presents,  it  being  intended  that,  except  to  such 
extent  as  last  aforesaid,  the  respective  hereinbefore  recited 
indentures,  and  the  several  covenants,  provisoes,  matters, 
and  things  therein  contained,  shall  remain  in  full  force ; 
That  these  presents  shall  take  effect  as  a  deed  of  arrange-  is.  — this  deed 
ment  between  the  parties  hereto,  but  shall  not  in  any  Jj}*^^**7** 
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manner  affect  the  title  to  the  said  premises  comprised  in 
the  hereinbefore  recited  indentures,  or  any  part  thereof, 
or  form  or  be  considered  as  a  title  deed  thereof.    In 

WITNESS   &C. 
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LUI. 
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1.  Parties. 

2.  Bedfcaloftlie 
first  mortgage ; 


8.  — of  tbe  title 
deeds  haying 
been  deUvered 
to  the  mortga- 
gee, and  depo* 
sited  at  his 
bankers; 

4.  — of  the 
second  mort- 
gage: 


5.  — that  the 
deeds  relate  to 
the  title  of  the 
estate  in  the 
second  mort- 
gage; 


LHI. 

AGREEMENT  for  tht  Deposit  of  Deeds  relating  to 
TWO  Estates  mortgaged  to  different  Mortgagees  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 

[mortgagor] ,  of  the  first  part,  C.  D.,  of  &c.  [mortgagee] , 

of  the  second  part,  and  E.  F.,  of  &c.  [mortgagee] ,  of  the 

third  part :  Whereas,  by  an  indenture  dated  the day 

of  ,  and  expressed  to  be  made  between  [jparties]^ 

certain  estates  in  the  county  of  W.  were  conveyed  by,  or 
by  the  direction  of,  the  said  A.  B.  to  the  nse  of  the  said 
C.  D.,  his  heirs  and  assigns,  by  way  of  mortgage,  for 

securing  the  sum  of  £ ,  and  interest :  And  whereas 

the  deeds  and  writings,  specified  in  the  schedule  hereto, 
relate  to  the  title  of  the  said  estates,  and  on  the  said 
mortgage  were  delivered  to  the  said  C.  D.,  and  have  been 

deposited  by  him  with  Messrs. ,  his  bankers :  Axp 

whereas,  by  an  indenture  bearing  even  date  with,  but 
executed  before,  these  presents,  and  expressed  to  be 
made  between  [parties]^  certain  estates  in  the  county  of 
S.  have  been  conveyed  by  the  said  A.  B.  to  the  use  of  the 
said  E.  F.,  his  heirs  and  assigns,  by  way  of  mortgage, 

for    securing  the    sum  of   £ ,   and  interest:    ksD 

WHEREAS  the  said  deeds  and  writings  relate  to  the  title 
of  the  said  estates  in  the  county  of  S.,  as  well  as  to  the 
said  estates  in  the  county  of  W. :  And  whereas,  on  the 

(a)  This  and  the  foUowing  Preoedent  are  tnmsciibed  from 
Dayidson's  Gonciae  Fteoedents  (7th  ed.,  pp.  476 — i82),  as  it  ii 
thought  that  they  are  hkely  to  be  uaefol  in  the  presaut  ooUectioD« 
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treaty  for  the  said  mortgage  to  the  said  E.  F.,  it  was  Pbmbdkit 

agreed  that  the  said  parties  hereto  should  enter  into  the  ; 

agreements  hereinafter   contained:    NOW    THIS   IN-  AaRBHmtNT 

DENTUEE  WITNESSETH,  and  in  consideration  of  T»n™" 

the  premises  rr  is  hereby  agreed,  that,  so  long  as  any  ^"'^  ^  ^^ 
money  shall  remain  on  the  said  mortgage  of  tiie  said  W.        bbzatxs. 


estates,  and  also  on  the  said  mortgage  of  the  said  S.  ^  —of the 
estates,  the  said  deeds  and  writings  specified  in  the  said  agreement  to 

...  ,  .  enter  into  the 

schedule  hereto  shall  remain  deposited  in  the  banking-  present  agree- 

house  of  Messrs. ,  on  the  account  and  for  the  use  of  ™®"*" 

the  said  C.  D.  and  E.  F.,  and  their  respective  heirs,  ' 

executors,  administrators,  and  assigns,  and  that  the  said  that  the  deeds 

C.  D.,  his  heirs,  executors,  administrators,  and  assigns,  J^^riSS^wid 

and  his  and  their  solicitors  and  agents,  and  the  said  E.  F.,  that  both  mort- 

his  heirs,  executors,  administrators,  and  assigns,  and  his  havTacceas 

and  their  solicitors  and  agents,  shall  at  aU  times  have  thereto; 
access  to  the  said  deeds  and  writings,  to  examine,  copy, 
or  abstract  the  same,  or  make  extracts  therefrom,  and  for 

all  other  reasonable  purposes  :  And  that  the  said  deeds  ^;  t*°?  *^*i, 

.  the  deeds  shaU 

and  writings  shall  be  produced  and  used  on  all  occasions  be  produced  on 

on  which  they  may  be  reasonably  required,  for  the  support  jj^^^^^^^* 

or  manifestation  of  the  title  of  the  said  C.  D.,  his  heirs, 

executors,  administrators,  and  assigns,  to  the  said  W. 

estates  or  any  part  thereof,  and  of  the  said  E.  F.,  his 

heirs,  executors,  administrators,  and  assigns,  to  the  said 

S.  estates  or  any  part  thereof:  And  that,  when  and  if  ?P-.""*°^*^*> 

,  .  .if  either  of  the 

the  said  mortgage  on  either  of  the  said  estates  shaU  be  mortgages 
paid  off,  while  any  money  remains  on  the  mortgage  of  "^^^^^^^ 
the  other  of  the  said  estates,  the  said  deeds  and  writings  shall  be  given 
shall  be  delivered  and  belong  to  the  mortgagee  whose  mortgagee/ 
mortgage-money,  or  some  part  of  whose  mortgage-money, 
shaU  stiU  remain  unpaid,  his  heirs,  executors,  adminis- 
trators, and  assigns.    In  witness  &c. 

THE  SCHEDULE  referred  to  in  the  above- written 
indenture. 
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1.  Partiea. 

2.  Recital  of 
fint  mortgage ; 


8.  —that  the 
deeds  relating 
to  the  title 
were  delivered 
to  the  mort- 
gagees; 

4.  — of  parts  of 
the  estate 
haring  Iteen 
■old,  and  of  the 
mortgagees 
having  entered 
into  covenants 
with  the  pur- 
chasers for  pro- 
duction ; 


5.  — of  the  state 
of  the  first 
mortgage  deht; 


LIV. 

AGREEMENT  /or  the  Deposit  of  Deeds  relating  to  an 
Estate  mortgaged  to  two  Mortgagees  successively  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 
and  C.  D.  of  &c.  [mortgagors] ,  of  the  first  part,  E.  F.  of 
&c.,  G.  H.  of  &c.,  and  J.  K.  of  &c.  [Jirst  mortgagees]  ^ 
of  the  second  part,  and  L.  M.  of  &c.,  N.  O.  of  &c., 
P.  Q.  of  &c.,  and  R.  S.  of  &c.  [second  mortgagees] ,  of 
the  third  part :   Whereas,  by  an  indenture  dated  the 

day  of  ,  and  expressed   to  be  made  between 

[parties]  f  divers  hereditaments,  situate  in  the  parish  of 

,  in ,  and  in  the  said  indenture  now  in  recital 

or  the  schedule  thereto  particubirly  described,  were  con- 
veyed and  assured  by  and  by  the  direction  of  the  said 
A.  B.  and  C.  D.,  to  the  use  of  the  said  E.  F.,  6.  H., 
and  J.  K.,  their  heirs  and  assigns,  by  way  of  mortgage, 

for  securing  the    sum  of  £ ,    and    interest;    And 

whereas  the  several  *  deeds  and  writings  specified  in 
the  schedule  hereto  relate  to  the  title  of  the  said  here- 
ditaments, and,  on  the  execution  of  the  hereinbefore- 
recited  mortgage,  were  delivered  to  the  said  E.  F.,  G.  H., 
and  J.  K. :  And  whereas  parts  of  the  said  hereditaments 
have  been  sold,  and  the  purchase-monies  applied  towards 
the  discharge  of  the  said  mortgage  debt,  and,  upon  the 
sales  thereof,  the  said  E.  F.,  G.  H.,  and  J.  K.,  with  the 
approbation  of  the  said  A.  B«  and  C.  D.,  have  entered 
into  covenants  with  the  purchasers  of  the  hereditaments 
so  sold,  for  the  production  and  furnishing  copies,  and 
safe  custody,  of  the  said  deeds  and  writings  or  some  of 
them  :  And  whereas  the  principal  sum  of  £ is  now 


(a)  See  supra,  p.  1276,  note  (a). 
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owing  to  the  said  E.  F.,  G.  H.,  and  J.  K.,  upon  the  Pmobpbiit 

security   of   the    hereinbefore-recited    indenture :    Am>  ^ 

WHEREAS,  by  an  indenture  bearing  even  date  with,  but  aqmkmbht 

executed  before,   these  presents,   and  expressed  to  be  oftitlb 

made  between  [parties] .  such  parts  of  the  said  heredita-  ^™^  ^  ^' 

.  .  TATE  BUBJXOT 

ments  comprised  in  the  said  indenture  of  the day         to  two 

of as  now  remain  unsold  have  been  conveyed  by  the     momqaqmu 

said  A.  B.  and  C.  D.  to  the  use  of  the  said  L.  M.,  N.  O.,  ^-  —of  the 
P.  Q.,  and  R.  S.,  their  heirs  and  assigns,  by  way  of  mort-  gage ; 

gage,  for  securing  the  sum  o{ £ and  interest:  And  7.  —of the 

WHEREAS,  upon  the  treaty  for  the  said  mortgage  made  by  JhTawIoait  of 
the  lastly  hereinbefore-recited  indenture,  it  was  agreed  the  deeds; 
that  the  said  deeds  and  writings  should  be  deposited  in 

the  bank  of  Messrs. ,  in  ,  and  that  the  said 

parties  to  these  presents  should  enter  into  such  agree- 
ment respecting  the  same  as  is  hereinafter  contained: 
And  whereas  the  said  deeds  and  writings  have  been  so  8.  -—of  the  de- 
deposited  in  the  said  bank  of  Messrs. :  NOW  THIS  ^** 

INDENTURE  WITNESSETH,  and,  in  consideration  9.  Witneweth. 

of  the   premises,    it    is  HEREBT  agreed  and  declared,    lO.  Agreement 

that,  so  long  as  any  principal  money  or  interest  shall  ^^^^^ 


that  the  deeds 
remain 

remain  on  the  security  of  both  the  hereinbefore-recited  deposited,  and 

.     ,      .  J.'      1        xi.  'J     J      J  J  -A'  that  both  sets 

mdentures   respectively,   the   said    deeds    and    writings  of  mortgagees 
specified  in  the  said  schedule  hereto  shall  remain  depo-  ■***^*  }**^®  *®' 

1-1  •  1   1       1       f^r  1  n  ®*"*  thereto ; 

sited  m  the  said  bank  of  Messrs. ,  on  the  account  of 

the  said  E.  F.,  G.  H.,  and  J.  K.,  their  heirs,  executors, 
administrators,  and  assigns,  on  the  one  part,  and  the 
said  L.  M.,  N.  O.,  P.  Q.,  and  R.  S.,  and  their  heirs, 
executors,  administrators,  and  assigns,  on  the  other  part : 
And  that  the  said  E.  F.,  G.  H.,  and  J.  K.,  their  heirs, 
executors,  administrators,  and  assigns,  and  their  solicitors 
and  agents,  and  the  said  several  persons  with  whom  the 
said  E.  F.,  G.  H.,  and  J.  K.  have  entered  into  covenants 
as  aforesaid,  and  the  heirs  and  assigns  of  such  persons 
respectively,  and  aU  other  persons  entitled  to  the  benefit 
of  the  said  covenants  respectively,  and  also  the  said 
L.  M.,  N.  O.,  P.  Q.,  and  R.  S.,  their  heirs,  executors, 
administrators,  and  assigns,  and  their  solicitors  and 
agents,  shall  and  may  at  all  times  have  access  to  the 
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said  deeds  and  writrngs^  to  examine,  copy,  and  abstract 
the  same,  or  make  extracts  therefrom,  and  for  all  other 
reasonable  purposes  :  And  further,  that  the  said  deeds 
and  writings  shall  be  produced  and  used  on  all  occasions 
on  which  they  may  be  reasonably  required  for  the  defence 
or  manifestation  of  the  title  of  the  said  E.  F.,  G.  H.,  and 
J.  K.,  their  heirs,  executors,  administrators,  and  assigns, 
or  of  any  of  their  said  covenantees,  or  the  heirs  or  assigns 
of  such  covenantees  respectively,  or  any  of  them,  or  of 
any  other  the  persons  entitled  to  the  benefit  of  the  said 
covenants,  and   of  the  said  L.  M.,  N.  O.,  P.  Q.,  and 
B.  S.,  their  heirs,  executors,  administrators,  and  assigns, 
to  the  said  hereditaments  hereinbefore  referred  to,  or  any 
of  them,  or  any  part  thereof :  And  further,  that,  when 
and  if  either  of  the  said  hereinbefore-recited  mortgages 
shall  be  paid  oflf  while  any  money  remams  owing  on  the 
other  of  the  said  mortgages,  then  and  thenceforth  the 
said  deeds  and  writings  shaU  be  deUvered  and  belong 
to  the  mortgagees  whose  mortgage-money  shall  remain 
whoUy  or  partiaUy  unpaid,  their  heirs,  executors,  admi- 
nistrators,  and  assigns  :  In  witness  &c. 


THE  SCHEDULE  referred  to  in  the  above-written 
indenture. 


LV. 


Pbboideht 
LV. 


rUBTHBB 

OHiLBOB  BT 

IBDOBSBKBNT. 

1.  Parties. 


DEED  of  Further  Charge  hy  Indorsement  on  the 

Mortgage  Deed  (a) 

THIS  INDENTUEE,  made  &c.,  between  the  within- 
named  A.  B.   [mortgagor]^   of  the   one   part;    and  the 

(a)  A  deed  of  farther  charge  should  in  general  be  indorsed  on 
the  mortgage  deed,  so  as  to  avoid  the  necessity  of  reciting  the 
latter.    It  sometimes  happens,  however,  that,  owing  to  the  place 
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^thin^named  G.  D.  and  E.  F.  [mortgagees]^  of  the  other      Psxobdbnt 
part:   Whereas  the  within-inentioned  sum  of  dElOOO,  ^^' 

with  interest  thereon  from  the day  of last,  is        purther 

owing  upon  the  security  of  the  within-written  indenture :     ts^t^^vr. 

And  whereas  the  said  C.  D.  and  E.  F.  have  agreed  to  2.  Redtala- 

lend  to  the  said  A.  B.  the  further  sum  of  £ ,  on  3  i^^^^^  p^^. 

having  the  repayment  thereof  with  interest  for  the  same  ?p*^  ™oney  ^i*^ 
at  the  rate  hereinafter  mentioned  secured  in  manner  lasthaif- 
hereinafter   appearing:    NOW    THIS    INDENTURE  l^^^^^ 
WITNESSETH,  that,  in  pursuance  of  the  said  agree-  4  _|^ment 

ment  and  in  consideration  of  the  sum  of  £ upon  the  ^*>r  further 

execution  of  these  presents  paid  to  the  said  A.  B.  by  the  ^  witneaaeth 
said  C.  D.  and  E.  F.  (the  receipt  whereof  is  hereby  6.  Oonndera- 
acknowledged),  He  the  said  A.  B.  doth  hereby,  for  him-  **^°' 
self,  his  heirs,  executors,  and  administrators,  covenant  7.  CoTenant  for 
with  the  said  C.  D.  and  E.  F.,  their  executors  and  admi-  g^J^i^^^ce  • 
nistrators,  that  he  the  said  A.  B.,  his  heirs,  executors,  or 

administrators,  will,  on  the  day  of next  (6), 

pay  to  the  said  C.  D.  and  E.  F.,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per  s.  —for  pay- 
annum,  and  if  the  said  sum  of  £ or  any  part  thereof  ™®"*  ^'  interest. 

shall  remain  unpaid  after  the  said day  of next, 

will  thenceforth,  so  long  as  the  same  sum  or  any  part 
thereof  shall  remain  unpaid,  pay  to  the  said  G.  D.  and 
E.  F.,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  interest 
for  the  said  sum  of  £ ,  or  for  so  much  thereof  as 


of  lesideiiioe  of  the  mortgagor,  to  whom  the  deed  has  to  be  sent  for 
execution,  or  from  other  drcumstanoes,  it  is  not  convenient  to  in- 
dorse the  fMher  charge  on  the  original  mortgage.  In  that  case 
the  farther  charge  must  be  effected  by  an  independent  deed.  The 
next  Precedent  is  of  a  deed  of  further  charge  of  that  description. 

(5)  The  fMher  advance  being  assumed  to  be  made  in  the  interval 
between  two  of  the  half-yearly  days  appointed  by  the  mortgage 
deed  for  payment  of  interest,  the  day  named  in  the  covenant  should 
be  the  half-yearly  day  following  the  date  of  the  farther  advance : 
see  supra,  p.  566. 
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charge. 


10.  Power  of 
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shaU  for  the  time  being  remain  mipaid,  at  the  rate  of 

per  cent-  per  annmn,  by  equal  half  yearly  payments, 

on  the day  of and  the  — • —  day  of :  And 

IT  IS  HEREBY  AOBEED  AND  DECLARED,  and  the  Said  A.  B. 

doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  C  D.  and  £.  F.,  their 
executors,  administrators,  and  assigns,  that  all  and 
singular  the  messuages,  hereditaments,  and  premises, 
by  the  within-written  indenture  expressed  to  be  granted, 
with  their  rights,  easements,  and  appurtenances,  shall  be 
and  remain  a  security  for  and  stand  charged  with  the 
payment  to  the  said  C.  D.  and  E.  F.,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  of  as  well  the  said  sum  of 
£ ,  and  interest  for  the  same  according  to  the  cove- 
nant hereinbefore  contained  ia  that  behalf,  as  the  said 
within-mentioned  sum  of  £1000,  and  all  interest  due  and 
to  grow  due  for  the  same,  and  that  the  same  messuages, 
hereditaments,  and  premises  shall  not  in  anywise  be 
redeemed  or  redeemable  but  upon  payment  by  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  to 
the  said  C.  D.  and  E.  F,,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  as  well  of  the  said  sum  of  £ -,  and  interest  for 

the  same  according  to  the  covenant  hereinbefore  con- 
tained in  that  behalf,  as  of  the  said  sum  of  £1000,  and 
the  interest  due  and  to  grow  due  for  the  same :  And  it 
IS  HEREBY  agreed  and  declared,  that  the  several  provisions 
in  the  within-written  indenture  contained,  for  reducing 
the  interest  of  the  within-mentioned  sum  of  dElOOO  to  the 

rate  of  per  cent,  per  annum,  and  for  restricting 

the  said  C.  D.  and  E.  F.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  from  caUing  in  the  said  sum  of  £1000,  until 

the day  of ,  and  for  restricting  the  said  A.  B., 

his  heirs,  executors,  administrators,  or  assigns,  from 
compelling  the  said  CD.  and  E.  F.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  to  receive  payment  of  the  said 
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principal  sum  of  £1000  until  the  said 


day  of 


shall  respectively  extend  and  be  considered  to  apply  to 
the  principal  monies  and  interest  intended  to  be  secured 
by  this  present  indenture,  in  the  same  manner  as  if  the 
same  several  provisions  were  herein  repeated  and  set 

forth  with  respect  to  the  said  sum  of  £ and  the 

interest  thereof:  And  further,  that  the  power  of  sale 
in  the  within-written  indenture  contained  for  better 
securing  the  payment  of  the  said  sum  of  d£1000  and 
interest,  and  all  trusts,  powers,  and  provisions  ancillary 
or  in  relation  thereto,  shall  extend  and  be  applicable  so 

as  to  be  a  further  security  for  the  said  sum  of  £ and 

interest,  as  if  the  said  sum  of  £ had  formed  part  of 

the  principal  money  secured  by  the  within- written  inden- 
ture :  And  further,  that  the  said  CD.  and  E.  F.,  their 
executors,  administrators,  and  assigns,  shall  have  the 
same  power  of  distress  for  securing  or  compelling  pay- 
ment of  the  interest  to  become  due  for  the  said  sum  of 

£ ,  as  by  the  within-written  indenture  is  given  for 

enabling  the  said  G.  D.  and  J2.  F.,  their  executors, 
administrators,  or  assigns,  to  secure  or  compel  payment 
of  the  interest  on  the  said  sum  of  £1000  (c) :  [Declara- 
tion that  money  belongs  to  mortgagees  on  a  joint  account y 
supra f  p.  87 S].    In  witness  &c.  (d) 

(c)  It  may  be  observed,  that  there  are  few  mortgagee  to  which 
all  the  provisions  in  this  clause  will  be  applicable. 

((2)  As  to  the  stamp  on  a  deed  of  farther  charge,  see  supra, 
p.  807. 
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said  deeds  and  writings^  to  examine,  copy,  and  abstract 
the  same,  or  make  extracts  therefrom,  and  for  all  other 
reasonable  purposes  :  And  furtheb,  that  the  said  deeds 
and  writings  shall  be  produced  and  used  on  all  occasions 
on  which  they  may  be  reasonably  required  for  the  defence 
or  manifestation  of  the  title  of  the  said  E.  F.,  G.  H.,  and 
J.  K.,  their  heirs,  executors,  administrators,  and  assigns, 
or  of  any  of  their  said  covenantees,  or  the  heirs  or  assigns 
of  such  covenantees  respectively,  or  any  of  them,  or  of 
any  other  the  persons  entitled  to  the  benefit  of  the  said 
covenants,  and  of  the  said  L.  M.,  N.  O.,  P.  Q.,  and 
R.  S.,  their  heirs,  executors,  administrators,  and  assigns, 
to  the  said  hereditaments  hereinbefore  referred  to,  or  any 
of  them,  or  any  part  thereof :  And  further,  that,  when 
and  if  either  of  the  said  hereinbefore-recited  mortgages 
shall  be  paid  off  while  any  money  remains  owing  on  the 
other  of  the  said  mortgages,  then  and  thenceforth  the 
said  deeds  and  writings  shall  be  delivered  and  belong 
to  the  mortgagees  whose  mortgage-money  shall  remain 
wholly  or  partially  unpaid,  their  heirs,  executors,  admi- 
nistrators, and  assigns  :  In  witness  &c. 


THE  SCHEDULE  referred  to  in  the  above-written 
indenture. 


LV. 


PRBOIDEITT 
LV. 


VUBTHSB 

OHABOB  BT 

IND0B8EMENT. 

1.  Parties. 


DEED  of  Further  Charge  }yy  Indorsement  on,  tiie 

Mortgage  Deed  (a) 

THIS  INDENTUEE,  made  &c.,  between  the  within- 
named  A.  B.   [mortgagor]^   of  the   one   part;    and  the 

(a)  A  deed  of  further  charge  should  in  general  be  indorsed  on 
the  mortgage  deed,  so  as  to  avoid  the  necessity  of  reciting  the 
latter.    It  sometimes  happens,  however,  that,  owing  to  the  place 
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within-named  G.  D.  and  E.  F.  [TrMrtgagees],  of  the  other      PuonaRT 
part :    Wheeeas  the  within-mentioned  sum  of  £1000,  ^^' 

with  interest  thereon  from  the day  of last,  is        puethee 

owing  upon  the  security  of  the  within- written  indenture :     nS^RssMKNT. 

And  whereas  the  said  C.  D.  and  E.  F.  have  agreed  to  2  Bedtalfl- 

lend  to  the  said  A.  B.  the  further  sum  of  £ ,  on  3  ipjjj^^  p^n. 

having  the  repayment  thereof  with  interest  for  the  same  ?ip*^  ™o°«y  ^i*^ 
at  the  rate  hereinafter  mentioned  secured  in  manner  lasthaif- 
hereinafter   appearing:    NOW    THIS    INDENTURE  yearly  day  Ib 

^^  ^  owing; 

WITNESSETH,  that,  m  pursuance  of  the  said  agree-  4  _agreement 

ment  and  in  consideration  of  the  sum  of  £ upon  the  ^^  further 

execution  of  these  presents  paid  to  the  said  A.  B.  by  the  ^  witneseeth 
said  C.  D.  and  E.  F.  (the  receipt  whereof  is  hereby  6.  Conodera- 
acknowledged),  He  the  said  A.  B.  doth  hereby,  for  him-  **^°' 
self,  his  heirs,  executors,  and  administrators,  covenant  7.  Coyenant  for 
with  the  said  C.  D.  and  E.  F.,  their  executors  and  admi-  ^®jj^^^ . 
nistrators,  that  he  the  said  A.  B.,  his  heirs,  executors,  or 

administrators,  will,  on  the  day  of next  (6), 

pay  to  the  said  C,  D.  and  E.  F.,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per  s.  —for  pay- 
annum,  and  if  the  said  sum  of  £ or  any  part  thereof  ^^^^  ®'  interest. 

shall  remain  unpaid  after  the  said day  of next, 

will  thenceforth,  so  long  as  the  same  sum  or  any  part 
thereof  shall  remain  unpaid,  pay  to  the  said  C.  D.  and 
E.  F.,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  interest 
for  the  said  sum  of  £ ,  or  for  so  much  thereof  as 


of  leaideiioe  of  the  mortgagor,  to  whom  the  deed  has  to  be  sent  for 
execution,  or  from  other  drciimstances,  it  is  not  convenient  to  in- 
dorse the  farOier  charge  on  the  original  mortgage.  In  that  case 
the  farther  charge  must  be  effected  by  an  independent  deed.  The 
next  Precedent  is  of  a  deed  of  farther  charge  of  that  description. 

(5)  The  farther  advance  being  assumed  to  be  made  in  the  interval 
between  two  of  the  half-yearly  da3rs  appointed  by  the  mortgage 
deed  for  payment  of  interest,  the  day  named  in  the  covenant  should 
be  the  half-yearly  day  following  the  date  of  the  farther  advance : 
see  supra,  p.  566. 


1280 


MOBTGAGE& 


Pbbcidbit 


AGUBMnr 

loft  DiRoen 

or  TITLE 
DUDS  TO  la- 
TATI  svBnai 

TO  TWO 
MOKTOAOIS. 


11.  — ftod  that 
the  deeda  bhiOl 
be  prodaoed  on 
ail  reasonable 
oocaaiona; 


12.  —and  that, 
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said  deeds  and  writiiigs,  to  examine,  copy,  and  abstract 
the  same,  or  make  extracts  therefrom,  and  for  all  other 
reasonable  purposes  :  And  further,  that  the  said  deeds 
and  writings  shall  be  produced  and  used  on  all  occasions 
on  which  they  may  be  reasonably  required  for  the  defence 
or  manifestation  of  the  title  of  the  said  E.  F.,  6.  H.,  and 
J.  K.,  their  heirs,  executors,  administrators,  and  assigns, 
or  of  any  of  their  said  covenantees,  or  the  heirs  or  assigns 
of  such  covenantees  respectively,  or  any  of  them,  or  of 
any  other  the  persons  entitled  to  the  benefit  of  the  said 
covenants,  and  of  the  said  L.  M.,  N.  O.,  P.  Q.,  and 
B.  S.,  their  heirs,  executors,  administrators,  and  assigns, 
to  the  said  hereditaments  hereinbefore  referred  to,  or  any 
of  them,  or  any  part  thereof :  And  further,  that,  when 
and  if  either  of  the  said  hereinbefore-recited  mortgages 
shall  be  paid  off  while  any  money  remains  owing  on  the 
other  of  the  said  mortgages,  then  and  thenceforth  the 
said  deeds  and  writings  shall  be  delivered  and  belong 
to  the  mortgagees  whose  mortgage-money  shall  remain 
wholly  or  partially  impaid,  their  heirs,  executors,  admi- 
nistrators, and  assigns  :  In  witness  &c. 


THE  SCHEDULE  referred  to  in  the  above-written 
indenture. 


LV. 


PRBOIDIirT 

LV. 


VUBTHBB 

CHABOI  BT 

IVDOBSBXBHT. 

1,  Parties. 


DEED  of  Further  Charge  by  Indorsebebnt  on  ik€ 

Mortgage  Deed  (a) 

THIS  INDENTURE,  made  &c.,  between  the  within- 
named  A.  B.   [mortgagor],   of  the   one   part ;   and  the 

(a)  A  deed  of  farther  charge  should  in  general  be  indorsed  on 
the  mortgage  deed,  so  aa  to  avoid  the  neoessity  of  reciting  ihe 
latter.    It  aometimea  happens,  however,  that,  owing  to  the  place 
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mthin-named  C.  D.  and  E.  F.  [ifMrtgagees],  of  the  other  Psiobdbnt 

part:    Wheeeas  the  within-mentioned  sum  of  dElOOO,  ^^' 

with  interest  thereon  from  the day  of last,  is  pubthee 

owing  upon  the  security  of  the  within- written  indenture :  ik^^mkmbnt. 

And  whereas  the  said  C.  D.  and  E.  F.  have  agreed  to  2  Recitals- 

lend  to  the  said  A.  B.  the  further  sum  of  £ ,  on  3  1^^^^  p^^. 

having  the  repayment  thereof  with  interest  for  the  same  fip*^  ™o°«y  ^i*^ 

at  the  rate  hereinafter  mentioned  secured  in  manner  lasthaif- 

hereinafler   appearing:    NOW    THIS    INDENTURE  yarfy^yi» 

^^  o  owing ; 

WITNESSETH,  that,  in  pursuance  of  the  said  agree-  4  ^agreement 

ment  and  in  consideration  of  the  sum  of  £ upon  the  ^^r  further 

execution  of  these  presents  paid  to  the  said  A.  B.  by  the  ^  witneBseih 
said  C.  D.  and  E.  F.  (the  receipt  whereof  is  hereby  6.  Conodera- 
acknowledged),  He  the  said  A.  B.  doth  hereby,  for  him-  **^°' 
self,  his  heirs,  executors,  and  administrators,  covenant  7.  Coyenant  for 
with  the  said  C.  D.  and  E.  F.,  their  executors  and  admi-  ^^\^^ . 
nistrators,  that  he  the  said  A.  B.,  his  heirs,  executors,  or 

administrators,  will,  on  the  day  of next  (6), 

pay  to  the  said  G.  D.  and  E.  F.,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per  s.  —for  pay- 
annum,  and  if  the  said  sum  of  £ or  any  part  thereof  ^^^^  ^'  interest. 

shall  remain  unpaid  after  the  said day  of next, 

will  thenceforth,  so  long  as  the  same  sum  or  any  part 
thereof  shall  remain  unpaid,  pay  to  the  said  C.  D.  and 
E.  F.,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  interest 
for  the  said  sum  of  £ ,  or  for  so  much  thereof  as 


of  residezioe  of  the  mortgagor,  to  whom  the  deed  has  to  be  sent  for 
ezecutioii,  or  from  other  drcumstaiices,  it  is  not  convenient  to  in- 
dorse the  i^orther  charge  on  the  original  mortgage.  In  that  case 
tiie  farther  charge  must  be  effected  by  an  independent  deed.  The 
next  Precedent  is  of  a  deed  of  farther  charge  of  that  description. 

(5)  The  further  advance  being  assumed  to  be  made  in  the  interval 
between  two  of  the  half-yearly  days  appointed  by  the  mortgage 
deed  for  payment  of  interest,  the  day  named  in  the  covenant  should 
be  the  half-yearly  day  following  the  date  of  the  further  advance : 
see  supra,  p.  566. 
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shall  for  the  time  being  remain  unpaid,  at  the  rate  of 

per  cent,  per  annum,  by  equal  half  yearly  payments, 

on  the day  of and  the  — • —  day  of :  Axd 

IT  IS  HEREBY  AGREED  AND  DECLARED,  and  the  Said  A.  B. 

doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  C.  D.  and  E«  F.,  their 
executors,  administrators,  and  assigns,  that  aU  and 
singular  the  messuages,  hereditaments,  and  premises, 
by  the  within-written  indenture  expressed  to  be  granted, 
with  their  rights,  easements,  and  appurtenances,  shall  be 
and  remain  a  security  for  and  stand  charged  with  the 
payment  to  the  said  C.  D.  and  E.  F.,  or  the  surviror 
of  them,  or  the  executors  or  administrators  of  such  sor- 
vivor,  their  or  his  assigns,  of  as  well  the  said  sum  of 

£ ,  and  interest  for  the  same  according  to  the  cotc- 

nant  hereinbefore  contained  in  that  behalf,  as  the  said 
within-mentioned  sum  of  £1000,  and  all  interest  due  and 
to  grow  due  for  the  same,  and  that  the  same  messuages, 
hereditaments,  and  premises  shall  not  in  anywise  be 
redeemed  or  redeemable  but  upon  payment  by  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  to 
the  said  C.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  as  well  of  the  said  sum  of  £ ,  and  interest  for 

the  same  according  to  the  covenant  hereinbefore  con- 
tained in  that  behalf,  as  of  the  said  sum  of  £1000,  and 
the  interest  due  and  to  grow  due  for  the  same :  And  it 
IS  HEREBY  agreed  and  declared,  that  the  several  provisions 
in  the  within-written  indenture  contained,  for  reducing 
the  interest  of  the  within-mentioned  sum  of  £1000  to  the 

rate  of  per  cent,  per  annum,  and  for  restricting 

the  said  C.  D.  and  E.  F.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  from  calling  in  the  said  sum  of  £1000,  until 

the day  of ,  and  for  restricting  the  said  A.  B., 

his  heirs,  executors,  administrators,  or  assigns,  from 
compelling  the  said  CD.  and  E.  F.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  to  receive  payment  of  the  said 
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principal  sum  of  JCIOOO  until  the  said day  of , 

shall  respectively  extend  and  be  considered  to  apply  to 
the  principal  monies  and  interest  intended  to  be  secured 
by  this  present  indenture,  in  the  same  manner  as  if  the 
same  several  provisions  were   herein  repeated  and  set 

forth  with  respect  to  the  said  sum  of  £ and  the 

interest  thereof:  And  further,  that  the  power  of  sale 
in  the  within-written  indenture  contained  for  better 
securing  the  payment  of  the  said  sum  of  dElOOO  and 
interest,  and  all  trusts,  powers,  and  provisions  ancillaiy 
or  in  relation  thereto,  shall  extend  and  be  applicable  so 

as  to  be  a  further  security  for  the  said  sum  of  £ and 

interest,  as  if  the  said  sum  of  £ had  formed  part  of 

the  principal  money  secured  by  the  within-written  inden- 
ture :  And  further,  that  the  said  CD.  and  E.  F,,  their 
executors,  administrators,  and  assigns,  shall  have  the 
same  power  of  distress  for  securing  or  compelling  pay- 
ment of  the  interest  to  become  due  for  the  said  sum  of 

£ ,  as  by  the  within-written  indenture  is  given  for 

enabling  the  said  C.  D.  and  .E.  F.,  their  executors, 
administrators,  or  assigns,  to  secure  or  compel  payment 
of  the  interest  on  the  said  sum  of  iBlOOO  (c) :  [Declara- 
Hon  that  money  belongs  to  mortgagees  on  a  joint  account, 
9upra,  p.  87S].    In  witness  &c.  (d) 

(c)  It  may  be  observed,  that  there  are  few  mortgages  to  which 
all  the  provisions  ia  this  clause  will  be  applicable. 

(d)  Ab  to  the  stamp  on  a  deed  of  farther  charge,  see  supra, 
p.  807. 
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1.  Parties. 


2.  Becitals  : 

3.  — mortgage ; 


LVI. 

DEED  o/*  Further  Charge  not  indorsed  on  the  Mart- 
gage  Deed.  A  Mesne  Incumbrancer  joins,  for  the 
Purpose  of  postponing  his  Security. 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c. 

[mortgagor,]   of  the  first  part ;    C.  D.,  of  &c.   [meme 

incumbrancer],  of  the   second  part;    and  E.  F.  of  Jic, 

G.  H.  of  itc,  and  J.  K.  of  &c.  [mortgagees'],  of  the  third 

part :  Whereas,  by  an  indenture  dated  the day  of 

,  and  expressed  to  be  made  between  the  said  A.  B. 

of  the  first  part,  the  said  C.  D.  of  the  second  part,  and 
the  said  E.  F.,  G.  H.,  and  J.  K.,  of  the  third  part,  in 

consideration  of  the  sum  of  £ ,  to  the  said  A.  B., 

with  the  privity  of  the  said  C.  D.,  paid  b}'  the  saidE.F., 
G.  H.,  and  J.  K.,  the  said  C.  D.  did  grant  and  release, 
and  the  said  A.  B.  did  grant  and  confirm,  unto  the  said 
E.  F.,  G.  H.,  and  J.  K.,  their  heirs  and  assigns,  all  and 
singular  the  messuages,  farms,  lands,  tenements,  and 
hereditaments,  situate  in  the  county  of ,  the  parti- 
culars whereof  were  specified  according  to  their  former 
description  in  the  first  schedule  to  the  indenture  now  in 
recital,  and  were  also  specified  according  to  their  then 
present  description  in  the  second  schedule  to  the  same 
indenture,  with  their  rights,  easements,  and  appurte- 
nances, to  hold  the  same  unto  and  to  the  use  of  the  said 
E.  F.,  G.  H.,  and  J.  K.,  their  heirs  and  assigns,  fireed 

and  discharged  firom  the  sum  of  £ then  and  now 

owing  to  the  said  CD.  upon  the  security  of  the  therein 

recited  indenture  of  the  day  of as  therein 

more  particularly  mentioned,  and  every  part  thereof,  and 
firom  all  interest  then  due  and  to  grow  due  for  the  same, 
and  every  part  thereof,  and  from  all  claims  and  demands 
under  or  by  virtue  of  the  same  indenture  of  the day 
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of ,  but  subject  to  a  proviso  in  the  indenture  now 

in  recital  contained,  that  if  the  said  A.  B.,  his  heii's, 
executors,   administrators,   or    assigns,    shotdd,   on  the 

day  of then  next,  pay  to  the  said  E.  F.,  G.  H., 

and  J.  K.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  theii*  or  his 

assigns,  the  said  sum  of  £ ,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum,  then  the  said  E.  F.,  G.  H.,  and  J.  K.,  or  the 
survivors  or  siu^vor  of  them,  or  the  heirs  of  such  sur- 
vivor, their  or  his  assigns,  would  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A.  B.,  his 
heirs,  executors,  administrators,  or  assigns,  reconvey 
the  said  premises  thereinbefore  expressed  to  be  thereby 
granted  to  the  use  of  the  said  C.  D.,  his  heu's  or  assigns, 
or  as  he  or  they  should  direct,  subject  to  such  equity  of 
redemption  as  the  same  premises  would,  if  the  indenture 
now  in  recital  had  not  been  executed,  for  the  time  being 
have  been  subject  to  under  the  said  indenture  of  the 

day  of ,  on  i)ayment  by  the  said  A.  B.,  his 

heirs,  executors,  administrators,  or  assigns,  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  of  the 
said  principal  sum  and  interest  by  the  same  indenture 
expressed  and  intended  to  be  secured  as  aforesaid,  and 
with  the  same  power  of  sale  and  other  powers  and 
authorities  in  all  respects  as  would  have  been  sub- 
sisting, or  might  have  been  exercised,  if  the  indenture 
now  in  recital  had  not  been  executed  ;  and  in  the  inden- 
ture now  in  recital  was  contained  the  usual  power  of  sale, 
with  the  usual  ancillaiy  trusts,  provisions,  and  powers, 
for  further  securing  the  payment  of  the  said  sum  of 

£ ,  and  interest,  and  with  a  trust  for  the  payment 

of  the  surplus  purchase  monies  unto  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  towards  the  dis- 
charge of  the  principal  monies  and  interest  owing  to  him 
as  aforesaid,  or  if  he  or  they  should  so  direct,  to  the  said 
A.  B.,  his  heirs  or  assigns  :  And  whereas  the  said  sum 
of  £ ,  with  interest  thereon  from  the  day  of 

last,  is  owing  on  the  security  of  the  hereinbefore 

4  0  2 
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payment,  is 
omng  ; 

5.  — agreement 
for  further 
charge,  the 
meme  ineam- 
broncer  post- 
poning bis  se- 
canty. 


6.  Witnessetb. 

7.  Considera- 
tion. 


8.  CoTenant  for 
payment  of 
farther  ad- 
▼ance  and  in- 
terest. 


9..  Further 
chagre. 


recited  indenture  :  And  whereas  the  said  E.  F.,  G.  H., 
and  J.  K.,  with  the  privity  of  the  said  CD.,  have  agreed 

to  lend  to  the  said  A.  B.  the  further  sum  of  £ on 

ha^dng  the  repayment  thereof,  with  interest  for  the  same 

at  the  rate  of per  cent,  per  annum,  secured  in 

manner  hereinafter  appearing,  the  said  C.  D.  agreeing 
to  join  in  these  presents  in  manner  hereinafter  appearing 
for  the  purpose  of  postponing  the  said  principal  sum  so 
owing  to  the  said  C.  D.  as  aforesaid,  and  all  interest  due 
and  to  grow  due  for  the  same,  and^  the  security  for  the 
same,  to  the  principal  money  and  interest  expressed  and 
intended  to  be  hereby  secured,  and  the  security  intended 
to  be  hereby  made,  so  far  as  relates  to  the  said  premises 
comprised  in  the  hereinbefore  recited  indenture  :  NOW 
THIS  INDENTURE  WITNESSETH,  that,  in  pur- 
suance  of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ ,  upon  the  execution  of  these  presents,  to 

the  said  A.  B.,  with  the  privity  of  the  said  C.  D.,  paid  by 
the  said  E.  F.,  G.  H.,  and  J.  K.  (the  receipt  whereof  is 
hereby  acknowledged),  He  the  said  A.  B.  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  E.  F.,  G.  H.,  and  J.  K.,  their 
executors  and  administrators  [for  payment  of  the  further 
advance  and  interest,  supra,  p.  1281] :  And  it  is  hereby 
AGREED  AND  DECLARED,  and  he  the  said  A.  B.  doth 
hereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  said  E.  F.,  G.  H.,  and  J.  K., 
their  executors,  administrators,  and  assigns,  that  all  and 
singular  the  said  messuages,  farms,  lands,  tenements, 
hereditaments,  and  premises  by  the  hereinbefore  recited 
indenture  expressed  to  be  granted,  or  therein  or  in  the 
said  schedule  thereto,  or  either  of  them,  comprised,  with 
their  rights,  easements,  and  appurtenances,  shall  be  and 
remain  a  security  for  and  stand  charged  with  the  pay- 
ment to  the  said  E.  F.,  G.  H.,  and  J,  K.,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  of,  as  well 

the  said  sum  of  £ [the  further  advance}  and  interest 

for  the  same,  according  to  the   covenant  hereinbefore 
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contained  in  that  behalf,  as  of  the  said  sum  of  £ [the      puobdrrt 

original  advance],  and  all  interest  due  and  to  grow  due  ]^ 

for  the  same^  and  that  the  same  messuages,  farms,  lands,        furthir 
tenements,   hereditaments,   and  premises,  shall  not  in     nrDBPBHDKHT 
anywise  be  redeemed  or  redeemable  but  upon  payment         '*"^' 
by  the  said  A.  B.,  his  heirs,  executors,  administrators,  or 
assigns,  unto  the  said  E.  F.,  G.  H.,  and  J.  K.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  as  well 

of  the  said  sum  of  £ [the  further  advance]  and  interest 

for  the  saiae,  accorcfing  to  the  covenant  hereinbefore  con- 
tained in  that  behalf,  as  of  the  said  sum  of  £ [the 

original  advance]  and  the  interest  due  and  to  grow  due 
for  the  same :  And  rr  is  hereby  agreed  and  declared,  lo.  Power  of 
that  the  said  power  of  sale  in  the  hereinbefore  recited  ^li^mortgago 
indenture  contained,  for  the  better  securing  the  pajTuent  ^  »PPjy  **>  ^^^ 

of  the   said  sum  of  £ [the  original  advance]  and 

interest,  and  all  trusts,  powers,  and  provisions  ancillary 
or  in  relation  thereto,  shall  extend  and  be  applicable  so 

as  to  be  a  further  security  for  the  said  sum  of  £ [the 

further  advance]  and  interest,  as  if  the  said  sum  of  £ 

[the  further  advance]  had  formed  part  of  the  principal 
money  secured  by  the  hereinbefore  recited,  indenture ; 
And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  at  the  request  of  the  said 
A.  B.,  covenant  with  the  said  E.  F.,  G.  H.,  and  J.  K., 
their  executors  and  administrators,  that  the  said  sum  of 

£ and  interest,  expressed  and  intended  to  be  hereby 

secured,  shall  be  charged  upon  and  payable  out  of  tlie 
said  premises  by  the  hereinbefore  recited  indenture  ex- 
pressed to  be  granted  or  therein  or  in  the  said  schedules 
thereto  or  either  of  them  comprised  as  aforesaid,  and  the 
monies  to  arise  from  the  sale  of  the  same  premises,  or 
any  of  them,  in  preference  and  priority  to  the  sum  of 

£ owing  to  the  said  C.  D.  as  aforesaid,  and  ever}'' 

part  thereof,  and  to  all  interest  due  and  to  grow  due  for 
the  same  and  every  part  thereof :  [Declaration  that  money 
belongs  to  mortgagees  on  a  joint  account,  p.  878  supra]. 
In  witness  &c. 
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1.  Parttes. 


2.  Becitali: 


8.  Thai  prin- 
cipal money 
remains  owing 
and  interest  has 
been  paid ; 


4.  — agreement 
for  further  loan 
out  of  mort- 
gagee's estate ; 


5.  — agreement 
for  alteration 
in  rate  of  in- 
terest and  con- 
solidation of 
loans. 


Lvn. 

DEED    of  FURTHER    CHARGE   Oil   FREEHOLDS   attd  CoPY- 

HOLDs,  xipon  Advance  by  Executors  and  Trustees 
of  original  Mortgagee  out  of  their  Testator's  Estatej 
the  Rate  of  Interest  and  h^df -yearly  Days  for  Pay- 
ment of  Interest  being  altered. 

THIS  INDENTURE,  made  &c.,  between  the  wiHiin- 
named  A.  B.  [mortgagor]  of  the  one  part,  and  C.  I),  of 
&c,,  E.  F.  of  &e.,  and  G.  H.  of  &c.  \mortgagees\y  oi  the 
other  part :  [Recites  conditional  surrender  of  copyholds 
comprised  in  the  original  mortgage — WiU  of  the  original 
mortgagee  be^pieathing  his  residuary  estate  to  C.  D.,  J5.  F., 
and  O,  H,  upon  trusts  authorising  an  investment  upon 
real  security,  and  devising  to  them  estates  vested  in  the 
testator  by  way  of  mortgage,  and  appointing  them  executors, 
and  empoxcering  trustees  to  give  effectu/d  receipts — TkaJOi 
of  testator,  and  probate  of  his  tviU] :  And  whereas  the 

withm-mentioned  sum  of  £ remains  owing  by  the 

said  A.  B.,  and  such  principal  sum  now  forms  part  of  the 
residuary  estate  of  the  said  Itestator'],  but  all  interest 
thereon  has  been  paid  up  to  the  date  of  these  presents; 
And  whereas  the  said  C.  D.,  E.  F.,  and  G.  H.  have 
agreed  to  lend  to  the  said  A.  B.,  out  of  the  residuary 

estate  of  the  said  [testator"],  the  further  sum  of  £ , 

upon  having  the  repa}Tnent  thereof,  with  interest  at  the 

rate  of per  cent,  per  annum  (a)  secured  in  manner 

hereinafter  appearing ;  And  whereas  it  has  been  agreed 
that  the  loan  of  the  simi  of  £ secured  by  the  within- 
written  indentui'e,  shall  be  continued  as  from  the  date  of 

these  presents  at  interest  at  the  said  rate  of  per 

cent,  per  annum  {a),  and,  together  with  the  further  sum 


(a)  The  altered  rate. 
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of  £ ,  to  be  advanced  as  aforesaid,  shall  form  one  PisoTOKBt 

consoHdated  loan  of  £ :  NOW  TfflS  INDENTURE  ^• 

WITNESSETH,  that,  in  consideration  of  the  sum  of  »«thb» 

£ remaining  owing  by  the  said  A.  B.  upon  the  seen-  AmnAnoif  w 

rity  of  the  within-written  indenture,  and  of  the  further  *^**  ^'  ^' 

"^  '  SB1UB8T  AND 

sum  of  £ ,  upon  the  execution  of  these  presents  paid        days  of 

to  the  said  A.  B.  by  the  said  C.  D.,  E.  F.,  and  G.  H.  out       '^™°"' 

of  monies  forming  part  of  the  residuary  estate  of  the  said  ®-  Witn«Metb. 
testator  (the  receipt  whereof  the  said  A.  B.  doth  hereby  1:^^^"^^^' 
acknowledge).  He  the  said  A.  B.  doth  hereby,  for  himself,  g  coTenwit  for 
his  heirs,  executors,  and  administrators,  covenant  with  the  paym^t  of  ag- 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  adminis-  oipai  and  of 
trators,  [For  payment  of  aggregate  of  original  debt,  and  ^^^'^^ 

fresh  advance,  with  interest  at  altered  rate,  on  the day 

of next  (b),  supra,  p.  871] :    AND  THIS  INDEN-  9.  Witneeseth. 

TUBE  ALSO  WITNESSETH,  that,  for  the  considera- 
tion aforesaid,  it  is  hereby  agreed  and  declared,  and  in 
particular  the  said  A.  B.  doth  hereby  covenant  and  de- 
clare, that  All  such  pabts  of  the  farms,  lands,  tene-  lo.  Declaration 
ments,  hereditaments,   and  premises  comprised  in  the  ^/Jf  J^^^ 
within-written    indenture,   and    described    in    the    first  in  mortgagees, 
schedule  thereto,  as  are  of  freehold  tenure,  with  the  ap- 
purtenances, shall  henceforth  be  vested  in  the  said  C.  D., 
E.  F.,  and  G.  H.,  their  heirs  and  assigns,  freed  from 
the  equity  of  redemption  subsisting  therein  by  virtue  of 
the  within-written  indenture,  but  subject  to  the  proviso  n.  —subject  to 
for  redemption  hereinafter  contained  :    [Proviso  for  re-  "®7  P*^!"^  ^^"^ 

^  •-  •^  redemption. 

demption,  supra,  p.  872] :    AND  THIS  INDENTURE  12.  Witneaaetb. 
ALSO    WITNESSETH,    that,   for    the   consideration 
aforesaid,  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  13.  Covenant  to 
said  C.  D.,  E.  F.,  and  G.  H.,  their  executors  and  adminis-  JoldT"^''  '^^^" 
trators,  that  he  the  said  A.  B.,  or  his  heirs  and  all  other 
necessary  parties,  will,  immediately  after  the  execution 
of  these  presents,  at  his  or  their  own  cost,  well  and  effec- 
tually surrender  into  the  hands  of  the  lord  or  lady,  lords 
or  ladies,  of  the  within-mentioned  manor  of ,  accord- 


(h)  Six  calendar  months  from  the  date  of  the  deed. 
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PftlCKDXR 

LVIL 


VUKTHim 

CBABOI,  WITH 

ALTUUTIOI  U 

KATB  OV  II- 

nmm  AVD 

DATS  Of 

patmbht. 

14.  — upon  con- 
dition oorre- 
•ponding  to 
proTiao  for  re- 
demption. 


15.  PtOTiaotliAt 
the  power  of 
■ale  ftbftU  apply 
to  ronaolidated 
loan  on  altered 
terms. 


ing  to  the  custom  thereof.  All  such  parts  of  the  farms, 
lands,  tenements,  hereditaments,  and  premises  comprised 
in  the  within-written  indenture,  and  described  in  the  first 
schedule  thereto,  as  are  of  copyhold  tenure,  with  the  ap- 
purtenances, TO  THE  USE  of  the  Said  C.  D.,  E.  F.,  and 
G.  H.,  their  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor,  and  by  and  under  the  fines,  rents,  and 
services  therefor  due  and  of  right  accustomed,  freed  from 

the  said  conditional  surrender  of  the day  of , 

but  subject  to  a  condition  for  making  void  the  surrender 
to  be  made  in  pursuance  of  this  covenant,  corresponding 
with  the  proviso  for  redemption  hereinbefore  contained : 
[Covenant  for  payment  of  interest,  supra,  p.  872] :  Pro- 
vided ALWAYS,  and  it  is  hereby  agreed  and  declared,  that 
the  powec  of  sale  in  the  within-written  indenture  con- 
tained for  better  securing  the  payment  of  the  said  sum  of 

£ and  interest,  and  all  trusts,  powers,  and  provisions 

ancillary  or  in  relation  thereto,  shall  extend  and  be  ap- 
plicable so  as  to  be  a  further  security  for  the  total  prin- 
cipal sum  of  £ and  the  interest  for  the  same  after 

the  rate  of per  cent,  per  annum,  in  the  like  manner 

as  if  such  or  the  like  power  of  sale,  and  all  trusts,  powers, 
and  provisions  ancillary  or  in  relation  thereto,  were  here 
repeated,  with  such  alterations  only  as  would  be  requisite 
in  consequence  of  the  will  and  death  of  the  said  [testator], 
and  the  consequent  substitution  of  the  said  C.  D.,  £.  F., 
and  G.  H.  as  mortgagees  in  the  place  of  liim  the  said 
[testator],  and  in  consequence  of  the  change  in  the  amount 
of  the  principal  sum  to  be  secured,  and  of  the  rate  of 
interest  payable  upon  the  same,  and  of  the  respective  days 
appointed  for  payment  of  such  principal  sum  and  interest 
respectively.     In  witness,  &c. 
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LVIII. 

DEED  of  Direction  to  Receiver  upon  the  Creation  of  a      Prkokdknt 

Further  Charge  (a).  ^^^"' 

DBID  OF 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c,     dirbotion  to 
[mortgagor^  of  the  first  part,  C.  D.  of  &c.,  E.  F.  of  &c.,   _"^r''!_ 
and  G.  H.  of  &c.  [mortgagees],  of  the  second  part,  and  ^*  P*"^^^^. 
J.  K.  of  &c.  [receiver],  of  the  third  part :  [Recites  receiver-  2.  Recitals : 
ship  deed,  setting  forth  appointment  of  receiver  and  trusts 
of  rents  received — That  original  principal  mortgage  debt 
remains  owing — Indenture  of  further  charge  of  even  date 
with  present  deed  setting  forth  covenant  for  payment  of 
further  advance  and  interest,  charge  thereof  upon  the  mort- 
gaged premises,  agreement  extending  the  operation  of  the 
proviso  for  reduction  of  interest  on  punctual  payment  to  the 
interest  on  the  further  advance,  and  covenant  by  an  incttm- 
brancer  who  postponed  his  security  to  the  original  mortgage 
debt,  that  further  advances  and  interest  shall  also  have 
priority   over  such  security] :    And  whereas,  upon  the  8.  —agreement 

treaty  for  the  loan  of  the  said  sum  of  £ [the  further  [hL^d^!'"*"  **' 

advance],  it  was  agreed  that  these  presents  should  be  exe- 
cuted :  NOW  THIS  INDENTURE  WITNESSETH,  4.  Witne«et!.. 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises.  He  the  said  A.  B,  doth  hereby  5.  Direction  to 
direct,  and  it  is  hereby  agreed  and  declaimed,  that  the  said  [^J^IIst  on  '^^ 
J.  K.,  and  any  future  receiver  to  be  appointed  as  by  the  farther  ad- 
first  hereinbefore  recited  indenture  is  mentioned,  shall,  iuh^tbat^on'^^ 
by  and  out  of  the  rents  and  profits  received  by  him  in  original  moit- 

.       .  gage  debt,  j 

pursuance  of  the  same  indenture,  after  satisfying  thereout 
the  several  payments  and  deductions  by  the  first  herein- 
before recited  indenture  authorised  to  be  made  thereout 

(a)  See  the  Precedent  of  a  receiversliip  deed,  supra,  p.  1261. 
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Fbmidir      in  priority  to  the  interest  on  the  said  sum  of  £- 


LVIIL 
DUD  or 

DIIBOTIOH  TO 


—  [the 

original  mortgage  deht'\y  and  if  the  said  sum  of  £ ,  or 

any  part  thereof,  shall  for  the  time  being  remain  unpaid, 
then,  together  with  the  payment  of  the  interest  thereof, 
pay  to  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  by  equal  half-yearly 

payments,  on  the  day  of and  the day  of 

,  the  interest  for  the  said  sum  of  £ [the  further 

advaiwe],  or  for  so  much  thereof  as  for  the  time  being 
shall  remain  unpaid,  in  priority  to  all  interest  (if  any) 
which  may  for  the  time  being  be  owing  to  the  said  X.  Y. 
[the  prior  incumbrancer],  his  executors,  administrators,  or 
assigns,  upon  all  or  any  of  the  principal  sums  secured  to 
him  as  aforesaid.     In  witness,  &c. 


LIX. 


Pbeokbkrt 
LIX. 

mAV8n&  or 

XORTGAOB  BT 
IRDOBSniKHT. 

1.  Parties. 


TEANSFER  of  Mortgage  of  Freeholds  by  Indorse- 
ment on  the  Mortgage  Deed,  the  Mortgagor  not 
being  a  Party  (a). 

THIS  INDENTURE,  made  &c.,  between  the  within- 
named  A.  B.  [mortgagee],  of  the  one  part,  and  C.  D.  of 


(a)  As  to  transfers  of  mortgages,  see  supra,  pp.  813 — 823;  as  to 
the  frame  of  the  transfer  when  t^e  mortgagor  is  not  a  party,  see 
supra,  p.  814 ;  as  to  the  practice  of  taking  transfers  by  indorse- 
ment, see  supra,  p.  819 ;  as  to  the  stamps  upon  transfers  of  mort- 
gages, see  supra,  p.  823,  note  («), 

As  a  mortgagor  has  a  right  to  have  a  reconveyance  of  the 
mortgaged  property  upon  payment  of  the  debt,  the  mortgage 
cannot  so  sever  the  debt  fixnh  the  secuiity  as  to  interfere  with  liis 
right.  Where,  therefore,  a  debt  was  secured  by  promissory  notes 
and  a  mortgage,  and  the  creditor  ti'ansferred  the  mortgage  for  less 
than  the  amount  of  the  debt,  but  retxiined  the  promissory  notes,  he 
was  restrained  from  suing  upon  one  of  the  notes  pending  a  suit  for 
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&c.  [transferee],  of  the  other  part :  Whereas  the  within-      Pbbobmht 

mentioned  sum  of  £ ,  with  interest  thereon  from  the  ' 

day  of last,  is  owing  to  the  said  A.  B.  on  the     tbahsibr  of 

security  of  the  within-written  indenture  :  And  whereas     wdobotiikkt. 
the  said  C.  D.  has  agreed  to  pay  to  the  said  A.  B.  the  said  2.  Redtala- — 

sum  of  £ ,  and  £ as  the  interest  thereon  at  the  3.  —that  prin- 

within-mentioned  rate  of per  cent,  per  annum  from  ^P^  ^^  ^  ^"®» 

,  *  with,  an  arrear 

the  said day  of last  (making  together  £ ),  of  interest; 

upon  haying  such  transfer  as  is  hereinafter  contained  of  ^  -—agreement 

the  said  mortgage  debt  of  £ and  interest,  and  the 

securities  for  the  same:  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agree-  5.  Witnesseth. 

ment,  and  in  consideration  of  the  sum  of  £ upon  the 

execution  of  these  presents  to  the  said  A.  B.  paid  by  the 

said  C.  D,  (the  receipt  of  which  sum  of  £ the  said 

A.  B.  doth  hereby  acknowledge).  He  the  said  A.  B.  doth 

hereby  assign  unto  the  said  C.  D.,  his  executors,  admi-  6.  Assignment 

nistrators,  and  asrigns,  Ai^  that  the  said  principal  sum  <l^^ 

of  £ so  owing  to  the  said  A.  B.  on  the  security  of  the 

within-written  indenture  as  is  hereinbefore  mentioned, 

and  the  interest  now  due  and  henceforth  to  become  due 

for  the  same,  and  the  benefit  of  all  securities  for  the  same, 

And  Aiiii  the  estate,  right,  title,  interest,  claim,  and 

demand  of  him  the  said  A.  B.  in,  to,  and  upon  the  said 

premises.  Together  with  power  for  the  said  C.  D.,  his  7.  Power  of  at- 

executors,  administrators,  and  assigns,  to  demand,  sue  *'™^- 

for,  recover,  and  give  valid  receipts  for  the  said  principal 

sum  of  £ ,  and  all  interest  due  and  to  become  due  for 

the  same,  in  the  name  or  names  of  the  said  A.  B.,  his 
executors,  or  administrators,  and  for  the  purposes  afore- 
said or  any  of  them  to  execute  and  do  all  such  instruments 
and  things  as  shall  be  necessary  or  expedient  (&) ;  To 

redemption;  the  Court,  though  it  did  not  positively  pronounco 
against  the  right  of  severing  the  debt  and  the  security,  being  of 
opinion,  that  tiiere  was  a  question  upon  this  point  proper  to  be 
determined  upon  the  hearing  of  the  canse  ( Walker  v.  Jones,  L.  E. 
1  Pr.  0.  Ap.  50). 

(&)  As  the  mortgagor  is  not  a  party,  the  right  of  action  for  tho 
mortgage  debt  and  interest  will  depend  on  the  covenants  in  the 
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PUOBBBVT 

LIX. 


TBAV8FBR  OF 

XOETOAOa  BT 
IHDOBSBMSIT. 

8.  HAbendom; 

9.  — to  tnuu- 
feree. 

10.  WitnesMtb. 

11.  Qrant 

12.  Paroels. 


13.  Habendttm : 


14.  — to  trans- 
feree : 

15.  — subject  to 
redemption  npon 


HAVE  AND  TO  HOLD  the  Said  principal  sum  and  interest, 
and  all  other  the  premises  hereinbefore  expressed  to  be 
hereby  assigned,  unto  the  said  G.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  his  and  their  own  benefit. 
AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that,  in  pursuance  of  the  said  agreement  and  for  the  con- 
sideration aforesaid.  He  the  said  A.  B.  doth  hereby  grant 
unto  the  said  C.  D.,  his  heirs  and  assigns.  All  and  sin- 
gular the  manors  or  reputed  manors,  messuages,  farms, 
lands,  tenements,  hereditaments,  and  premises  in  the 
within-written  indenture  comprised  or  expressed  to  be 
thereby  granted,  or  which  now  by  any  means  are  vested 
in  the  said  A.  B.,  subject  to  redemption,  by  virtue  of  the 
within-written  indenture  (c),  with  their  rights,  easements, 
and  appurtenances,  as  in  the  within-written  indenture 
expressed,  And  all  the  estate,  right,  title,  interest, 
claim,  and  demand  whatsoever,  of  him  the  said  A.  B.  in, 
to,  and  upon  the  same  premises.  To  have  and  to  hold 
the  said  manors  or  reputed  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments,  and  all  other  the 
premises  hereinbefore  expressed  to  be  hereby  gmnted 
unto  the  said  CD.,  his  heirs  and  assigns,  To  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns,  for  ever,  Sl^bject  to 


mortgage  deed ;  and  hence  a  power  of  attorney,  enabling  the  trans- 
feree to  sue  on  those  covenants  in  the  name  of  the  mortgagee,  is 
requisite. 

(c)  With  reference  to  the  contingency  of  the  property  tnibject  to 
the  mortgage  having  become  altered  by  virtue  of  an  endosuie, 
exchango,  partition,  or  commutation  of  tithes,  it  is  desirable  that 
the  transfer  of  a  mortgage  (especially  of  freeholds)  should  be 
fmmod  so  as  to  pass  not  only  the  parcels  described  in  the  mort- 
gage, but  also  any  property  which  may  have  become  substitutod 
for  any  of  them  in  point  of  title.  When  there  is  no  knowledge  of 
any  particular  circumstances  occasioning  a  change  of  this  deschp- 
tion  in  the  subject  matter  of  the  mortgage,  any  such  substituted 
property  may  be  reached  by  the  use  of  general  terms,  8acb>as 
those  employed  in  this  Precedent ;  but  where  particular  circum- 
stances altering  tho  subject  matter  of  the  mortgage— as,  for 
example,  an  Inclosuro  Act  and  Award— are  within  the  knowledge 
of  the  parties,  the  reference  may  be  of  a  more  special  character,  as 
at  p.  1301,  infra. 
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such  right  or  equity  of  redemption  as  the  same  premises 
are  now  subject  to  by  virtue  of  the  within-written  inden- 
ture, on  payment  to  the  said  C.  D.,  his  executors,  admi- 
nistrators, or  assigns,  of  the  said  sum  of  £ ,  and  the 

interest  now  due  as  aforesaid,  and  henceforth  to  become 
due  for  the  same ;  And  the  said  A.  B.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  his  heirs,  executors,  administrators, 
and  assigns  respectively,  that  he  the  said  A.  B.  has  not 
done,  or  knowingly  buffered,  or  been  party  or  privy  to, 
anjiJiing  whereby  the  said  hereditaments,  monies,  and 
premises,  hereinbefore  expressed  to  be  hereby  granted 
and  assigned  respectively,  or  any  part  thereof  respectively, 
ore,  isj  or  may  be  impeached,  affected,  or  incumbered  in 
title,  estate,  or  otherwise  howsoever,  or  whereby  he  is  in 
anywise  hindered  from  granting  and  assigning  the  same 
premises  respectively,  or  any  part  thereof  respectively,  in 
maimer  aforesaid.    In  witness,  &c. 


PnKCEBSBT 

LIX. 
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payment  of 
mortgage  debt. 

16.  Covenant  by 
mortgagee  that 
be  bfts  not 
incumbered 


LX. 


TRANSFER  of  Mortgage  of  Freeholds  by  an  Inde- 
pendent Deed,  the  Mortgagor  not  being  a  Party  (a). 


FfiSOKDBNT 

LX. 


TRAKSFBR  OF 

XORTOAGB  BT 

INDEPBNDENT 

DBBD. 


THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c. 
[mortgagee'],  of  the  one  part;  and  C.  D.,  of  &c.,  and 
E.  F.,  of  &c.  [transferees],  of  the  other  part :  Whereas,   i.  Parties! 

by  an  indenture  dated  the  day  of  ,  and  ex-  2.  Recitals. 

pressed  to  be  made  between  G.  H.  [mortgagor],  of  the  8-  —Mortgage; 
one  part,  and  the  said  A.  B.  of  the  other  part,  in  con- 
sideration of  the  sum  of  £ to  the  said  G.  H.  paid  by 

the  said  A.  B.,  the  said  G.  H.,  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  with  the  said 


« 
(a)  Seo  the  references  in  note  (a),  p.  1292  supra. 
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4.  —that  princi- 
pal sam  is  dne^ 
with  an  arrear 
of  intereit ; 

5.  — agreement 
for  transfer. 


A.  B.,  his  executors  and  administrators,  for  payment  on 

the  day  of then  next  to  the  said  A.  B.,  his 

executors,   administrators,    or  assigns,   of   the   sum  of 

£ ,  with  interest  for  the  same  in  the  meantime  at 

the  rate  of per  cent,  per  annum  ;  And  by  the  same 

indenture  the  said  G.  H.  did  grant  unto  the  said  A.  B., 
his  heirs  and  assigns,  All  that,  &c.  [parcels],  with  their 
rights,  easements,  and  appurtenances,  To  hold  the  same 
unto  and  to  the  use  of  the  said  A.  B.,  his  heirs  and 
assigns,  subject  to  a  proviso  in  the  indenture  now  in 
recital  contained,  for  redemption  of  the  same  premises 
on  pajTnent  by  the  said  G.  H.,  his  heirs,  executors, 
administrators,  or  assigns,  to  the  said  A.  B.,  his  exe- 
cutors, administrators,  or  assigns,  on  the  said day 

of then  next,  of  the  sum  of  £ ,  with  interest  for 

the  same  in  the  meantime,  at  the  rate  of per  cent. 

per  annum ;  And  by  the  same  indenture  the  said  G.  H., 
for  himself,  his  heirs,  executors,  and  administrators, 
covenanted  with  the  said  A.  B.,  his  executors  and  ad- 
ministrators, that  if  the  said  sum  of  £ ,  or  any  part 

thereof,  should  remain  unpaid  after  the  said day  of 

then  next,  he  the  said  G.  H.,  his  heirs,  executors, 

or  administrators,  would  thenceforth,  so  long  as  the 
same  sum  or  any  part  thereof  should  remain  unpaid, 
pay  to  the  said  A.  B.,  his  executors,  administrators,  or 

assigns,  interest  for  the  said  sum  of  £ ,  or  for  so 

much  thereof  as  should  for  the  time  being  remain  unpaid, 
at  the  rate  of per  cent,  per  annum,  by  equal  half- 
yearly  pa}'ments,  on  the day  of and  the 

day  of :  And  whereas  the  said  sum  of  £ ,  with 

interest  for  the  same  from  the day  of last,  is 

owilig  to  the  said  A.  B.  on  the  security  of  the  herein- 
before recited  indenture ;  And  whereas  the  said  C.  D. 
and  E.  F.  have  agreed  to  pay  to  the  said  A.  B.  the  said 
suin  of  £ ,  and  £ as  the  interest  thereon  at  the 


per  cent,  per  annum  from  the  said 


said  rate  of  — 

day  of last  (making  together  £ ),  upon  havinjj 

such  transfer  as  is  hereinafter  contained  of  the  said 
mortgage  debt  of  £ ,  and  interest^  and  the  securities 
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for  the  same:  NOW  THIS  INDENTURE  WIT-  Pmoedmi 
NESSETH,  that,  in  pursuance  of  the  said  agreement,  }zL 

and  in  consideration   of  the   sum   of  £ upon  the      transfbrof 

execution  of  these  presents  to  the  said  A.  B.  paid  by  the     indeperdbst 

said  C.  D.  and  E.  F.  (the  receipt  of  which  sum  of  £ ^^^' 

the  said  A.  B.  doth  hereby  acknowledge),  He  the  said  6.  Witnesseth. 
A.  B.  doth  hereby  assign  unto  the  said  C.  D.  and  E.  F.,  Jf  ^^^^"* 
their  executors,  administrators,  and  assigns.  All  that  debt. 

the  said  principal  sum  of  £ ,  so  owing  to  the  said 

A.  B.  on  the  security  of  the  hereinbefore  recited  inden- 
ture as  is  hereinbefore  mentioned,  and  the  interest  now 
due  and  henceforth  to  become  due  for  the  same,  and  the 
benefit  of  all  securities  for  the  same ;  And  all  the 
estate,  right,  title,  interest,  claim,  and  demand  of  him 
the  said  A.  B.  in,  to,  and  upon  the  said  premises ; 
Together  with  power  for  the  said  C.  D.  and  E.  F.,  8- ^owei  of 

.    .        attorney. 

and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  and  their  or  his  assigns,  to 
demand,  sue  for,  recover,  and  give  valid  receipts  for  the 

said  principal  sum  of  £ ,  and  all  interest  due  and  to 

become  due  for  the  same,  in  the  name  or  names  of  the 
said  A.  B.,  his  executors  or  administrators ;  and  for  the 
purposes  aforesaid,  or  any  of  them,  to  execute  and  do  all 
such  instruments  and  things  as  shall  be  necessary  or 
expedient  (fc)  :  To   have   and   to   hold   the  said  prin-  9.  Habendum  : 
cipal   sum   and   interest,    and    all   other    the    premises 
hereinbefore  expressed  to  be  hereby  assigned,  unto  the  10.  —to  trans- 
said  C.  D.  and  E.  F.,  their  executors,  administrators, 
and  assigns,  for  their  own  benefit :  AND    THIS    IN-  n.  witnesseih. 
DENTURE     ALSO    WITNESSETH,   that,   in  pur-      ' 
suance  of  the  said  agreement,  and  for  the  consideration 
,  aforesaid,  He  the  said  A.  B.  doth  hereby  grant  unto  the  12.  Gnuit 
said  C.  D.  and  E.  F.,  their  heirs  and  assigns.  All  and  is.  — offrec- 

siNGULAR  the  hereditaments  and  premises  in  the  ^ol<lp*>^c«^ 

hereinbefore  recited  indenture  comprised  or  expressed  to 
be  thereby  granted,  or  which  now  by  any  means  are 
vested  in  the  said  A.  B.,  subject  to  redemption,  by  virtue 

{h)  See  note  (6),  p.  1293,  supra. 
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15.  — to  traas- 
ferees; 

16.  — sabjeotto 
redemption 
upoa  payment 
of  mortgai'e 
debt. 


of  the  hereinbefore  recited  indenture  (c) :  And  all  the 
ESTATE,  nghty  title,  interest,  claim,  and  demand  what- 
soever of  him  the  said  A.  B.  in,  to,  and  upon  the  same 

premises :    To  have  and  to  hold  the  said  and 

hereditaments  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  granted  unto  the  said  G.  D.  and 
E.  F.,  their  heirs  and  assigns,  To  the  use  of  the  said 
C.  D.  and  E.  F.,  their  heirs  and  assigns,  for  ever.  Sub- 
ject to  such  right  or  equity  of  redemption  as  the  same 
premises  are  now  subject  to  by  virtue  of  the  hereinbefore 
recited  indenture,  on  payment  to  the  said  CD.  and  E.  F., 
or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  of  the  said 

sum  of  £ ,  and  the  interest  now  due  as  aforesaid,  and 

henceforth  to  become  due  for  the  same  :  [CoveiUMni  by 
mortgagee  tJutt  he  has  not  incumbered,  as  at  p.  1295,  supra 
— Declaration  that  money  belongs  to  transferees  on  joint 
account,  p.  873,  supra] .     In  'witness  &c. 


(c)  When  a  mortgage  is  transferred  by  an  independent  deed, 
the  parcels  are  generally  set  forth  in  the  recital  of  the  moifgage, 
and  conveyed  by  reference,  in  order  to  render  it  certain  that  the 
same  property  is  transferred  as  was  originally  mortgaged.  If, 
however,  the  mortgagor  be  a  party,  and  it  be  desired  to  have  a 
new  description  of  the  property,  or  to  include  fresh  property,  the 
parcels  niay  be  described  inthe  operative  part,  and  this  will  be  espe- 
cially proper  if,  by  reason  ofa  furtheradvanoe  being  made  orolhet^ 
wise,  there  are  a  new^roviso  lor  redempiion  and  new  powers,  so  that 
the  deed  is  in  effect  a  new  mortgage.  When  the  faw^pafer  iTinlniiflR 
other  property  besides  that  comprised  in  the  mortgage  deed,  the 
moi*tgagee's  conveyance  may  be  expressed  to  operate  "  so  &r  as 
relates  to  such  of  the  lands  and  hereditaments  hereinafter  ex- 
pressed to  be  hereby  granted  as  were  comprised  in  or  expressed  to 
be  granted  by,  or  are  now  by  any  means  vested  in  the  Imorigagee], 

subject  to  redemption,  by  virtue  of  the  said  indenture  of  the 

day  of [the  mortgage],^* 
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LXI. 

TRANSFER  of  Mortgage  .of  Freeholds,   when  the      Pbioimht 

Equity  of  Redemption  has  been  incumbered,  the  1 

Mortgagor  being  a  Party  and  Covenanting  for  »»a"«»»  o» 

Payment  of  the  Mortgage  Debt  and  Interest  (a).  with  oovb- 

HAVT  YOR 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c.  "™|""' 


1.  Parties. 


[mortgagee] ,  of  the  first  part,  C.  D.,  of  &c.  [otvner  of 
equity  of  redemption] ,  of  the  second  part  and  E.  F.  of 
&e.,  and  G.  H.  of  &c.  [transferees] ,  of  the  third  part : 

Whereas,  by  an  indenture  dated  the day  of ,  2.  Becitals : 

and  expressed  to  be  made  between  L.  M.  [original  mort-  8.— Mortgage ; 
gagor]  of  the  one  part,  and  the  said  A.  B.  of  the  other 

part,  in  consideration  of  the  sum  of  £ to  the  said 

L.  M.  paid  by  the  said  A.  B.,  the  said  L.  M.  did  grant 
unto  the  said  A.  B.,  his  heirs  and  assigns,  all  and 
singular  the  several  messuages,  farms,  lands,  tenements, 

and  hereditaments,   commonly  called  the  estate, 

situate  in  the  parish  of in  the  county  of ,  and 

then  in  the  occupation  of and  his  under-tenants, 

containing  together  by  estimation (more  or  less), 

all  which  said  premises  were  more  particularly  described 
in  the  schedule  thereunto  annexed,  and  a  copy  whereof 
is  annexed  as  a  schedule  to  these  presents,  with  their 
appurtenances.  To  hold  the  same  unto  and  to  the  use  of 
the  said  A.  B.,  his  heirs  and  assigns,  subject  to  a  proviso 
in  the  indenture  now  in  recital  contained  for  redemption 
of  the  same  premises,  on  payment  by  the  said  L.  M.,  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  of  the 

(a)  See  the  references  in  note  (a),  p.  1292,  supra:  and  as  to  the 
frame  of  the  transfer  when  the  mortgagor  is  a  party,  but  the  equity 
of  redemption  has  been  incumbered,  see  supra,  p.  815. 

VOL,  II.  4  p 
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TRAKSm  Of 
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4.  — devolotion 
of  equity  of 
redemption ; 

5.  — ^tliat  prin- 
cipal nun  re- 
maina  owing, 
bat  all  interest 
has  been  paid; 

6.  — a(preement 
for  transfer. 


7.  Witnenetfa. 

8.  Considera- 
tion. 


sum  of  £ on  the  day  therein  mentioned,  with  inter^t 

thereon  in  the  meantime  at  the  rate  of per  cent,  ger 

annum,  on  the  days  and  in  manner  therein  mentioned : 
And  whereas  the  said  C.  D.  is  now  absolutely  entitled 
to  the  fee  simple  of  the  said  premises  comprised  in  the 
hereinbefore  recited  indenture,  subject  to  the  mortgage 
made  by  the  said  indenture,  and  subject  to  several  sub- 
sequent incumbrances :  And  whereas  the  said  sum  of 

£ remains  owing  to  the  said  A.  B.  on  the  security 

of  the  hereinbefore  recited  indenture,  but  all  interest 
for  the  same  has  been  paid  up  to  tlie  date  of  these 
presents  (6) :  And  whereas  the  said  E.  F.  and  G.  H. 
have  agreed,  at  the  request  of  the  said  C.  D.,  to  pay 

to  the  said  A.  B.  the  sum  of  £ upon  having  such 

transfer  as  is  hereinafter  contained  of  the  said  mortgage 

debt  of  £ and  interest  and  the  securities  for  the 

same,  and  upon  having  the  repayment  of  the  same  with 
interest  after  the  rate  hereinafter  mentioned,  further 
secured  in  manner  hereinafter  appearing :  NOW  THIS 
INDENTURE  WITNESSETH,  that,  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  sum 
of  £ upon  the  execution  of  these  presents  to  the 


{b)  When,  as  in  Precedents  LIX.  and  LX.,  the  mortgagor 
is  not  a  party  to  the  transfer,  thero  will  usually  be,  in  addition  to 
the  principal  mortgage  debt,  a  sum  owing  in  respect  of  interest 
accrued  since  the  last  half-yearly  day  of  payment ;  and  this  amount 
will  have  to  be  advanced  by  the  transferee  without  interest  until 
the  next  half-yearly  day :  see  supra,  p.  821.  When  the  mortgagor 
concurs  the  interest  will  in  general  be  paid  by  him  up  to  the  date 
of  the  transfer ;  but  if,  as  in  the  Precedent  in  the  text,  the  existing 
equity  of  redemption  and  powers  be  kopt  up,  and  the  mortgagor 
merely  covenant  for  payment  of  the  mortgage  debt  and  interest,  it 
will  be  convenient,  that  the  covenant  should  be  for  payment  of  the 
principal  on  the  half-yearly  day  next  after  the  transfer,  and  for 
payment  of  interest  on  the  same  half-yearly  days  as  those  ap- 
pointed by  the  mortgage  deed.  That  when  the  mortgagor  ooncois 
in  a  transfer,  and  there  is  an  arrear  of  interest,  the  interest  is 
capitalised  against  him,  though  not  as  against  an  intermediate 
inciunbrancer,  see  AsJienhurst  v.  James,  3  Atk.  271 ;  Fisher  on 
Mortgages,  2nd  edit.,  p.  917. 
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mi  A.  B.  pud  kj  tie  sud  E.  F.  md  G.  H.  «t  the 
mK«  of  lie  s«d  CD.  (tie  receipt  of  wlicb  smn  of 
t — tie  add  A.  B.  doth  hereby  ttkno.Iedptl  He  the 
«il  A.  B,  at  tie  request  of  the  siid  C.  D,  doth  herebv 
cap  onto  tie  said  E.  F.  uid  G.  H..  their  eieom.,r,- 
•J—isMte,  aid  asaigos,  Aix  thai  the  s«ij  [.rii,  i,  j      1 

1-  of  i- »  onag  to  the  aaid  A.  B.  OQ  the  .^-orilv  r 

.(fc  berembefore  neited  iirfeBtnre  aa  U  heiviaUf  .^  ,, 
maliooeJ,  and  tie  interest  henceforth  to  be,  ..c-  J„  •<■ 
(»  48  .me,  and  tie  fbl  beneSt  of  .n  secnriti^  t  .r  v  ,  '" 
"«,  Ax«  m.  IKE  EsTAiE  Ac.  Ve  ,.  1303    ,.  .  ,^' 
lib  lie  tenelilof  HepoTOof  sale  and  Jl  ,.!i,er  i,"-^.-,! 
•J  MedK,  contained  in  or  gira,  bv  the  b.reiil  ,••  ,. 
^ui_  „fatm  for  aecnring  or  mwerin  p,^..',  Lf 
"'"'  l'™"l»l  "«in  and  interest.-  :  T.,  luvi  i_sa 

''  """'  "«  "il  ™i  off ,  and  the  ii-,*^:  n.^ 

W 1.,  l,„«„e  dae  for  the  same,  and  .3  oth*r  11*",.^. 
f"  ''  """Isfore  eipressed  to  be  here-.v  a,-^-'  -^1  „•  ■     ,. 
••  -1  i:.  F.  and  G.  H.,  their  e.«^\:^7QL^  ^^  " 
*^.  i.id  :i5sigLs,  for  their  own  U-n--^-  ■    VVIi  T  i.-!-; 
'^  :    i    BE  ALSO  TVrrXES-ETH  '■' ■  ■-  ^^'' 
I'     ■ '  "f  tte said  agreemenu  ^>.  i-  T-T- ' ~ ""- '  "'  "'*"' 
"  =  riiid.  He  tie  said  A.  B..  a:  ti.-  j,--_r  '.- '.":', 
!**i  I   It.,  doth  hereby  gram  a^:,  t--       :i'i-    r        ] 

'■■  tl»  heirs  «.d  aS^,   A2i.^-.°t:      L!:  ".  !^  °~'. 
.•»!  messnages,  tans,  U;;,,  t-^-L.    •-    a-  i  *''''"" 
iiaeDij,  and  premises  in  the  L-r-i^V-  -IVL  .  j 
'"""P'icdoreipresiei  i    u -J.--'"  - -'^  ■    i' 
*ao.-,byrirtneofanya»arii^  ■  .-.^'  .;,".'  ,'.' 
Je  rested  in  tie  said  a!  B.,  t--  ,.  -  .    ,  /.'.  ^!-  ,' 
Bwlttirtneof  thehereiijif  ^■-_'  -'  .'T-":."'!' 

"s«>ss,  Sinns,  Imu,  it^,-,,--,   .;^.  1.  ,.  ■• ... 
il«ll  other  the  ptmiits  L,r,i."C-  .,',..  V'.-,i 


"PniirietyofreBegnieLj  t^ 
'  *!  amttgage  ia  tiM!rf(--,.i 
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17.  — ^iotnna- 
fereei; 

18.  — nibjectto 
equity  of 
Tedemptioo. 

19.  — Corenani 
by  moctgngee 
against  inoam- 
bmioea. 

20.  GoTenanta 
by  moitgigor : 

21.  -.for  pay- 
ment of  mort- 
gtge  debt  and 
intanrt. 


to  be  hereby  granted  onto  the  said  E.  F.  and  G.  H.,  their 
heirs  and  assigns.  To  the  use  of  the  said  E.  F.  and 
G.  H.,  their  heirs  and  assigns,  Subject  to  such  right  or 
equity  of  redemption  as  the  same  premises  are  now  sub- 
ject to  by  virtue  of  the  hereinbefore  recited  indenture,  on 
payment  to  the  said  E.  F.  and  G.  H.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 

their  or  his  assigns,  of  the  said  sum  of  £ ,  and  the 

interest  henceforth  to  become  due  for  the  same :  [Cove- 
nant by  A.  B.  against  incumbrances,  as  at  p.  1295,  supra] : 
And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 
E.  F.  and  G.  H.,  their  executors  and  administrators 
[for  payment  of  mortgage  money  and  for  payment  of  in- 
terest half-yearly,  if  principal  is  not  paid  on  the  day  fixed, 
as  at  p.  1281,  supra  (d).  Declaration  that  money  beUmgs 
to  transferees  on  joint  accotmt,  p.  873,  8upra\.  Is  wit- 
ness, &c. 

THE  SCHEDULE  above  referred  to- 


Lxn. 


Frboidbut 
LXII. 

TRAH8FBB  OF 

XORTOAQI 

WITH  XXW 

PROVISO  FOR 

RKDIMPnOH 

ARD  P0WBR8. 

1.  ParUfli. 


TRANSFER  of  Mortgage  of  Freeholds,  when  ihe 
Equity  of  Redemption  has  not  been  incumbered,  the 
Mortgagor  being  a  Party  and  a  new  Equity  of 
Redemption  being  reserved,  and  New  Powers 
given  (a). 

THIS  INDENTURE,  made,  &c.,  between  A,  B.  of  &c. 


(d)  As  to  the  day  to  be  appointed  for  payment  of  the  prmciiMli 
see  note  {b),  p.  1300,  supra. 

(a)  See  the  leferenoes  in  note  (a),  p.  1292,  supra;  and  as  to  the 
frame  of  the  transfer  when  the  mortgagor  is  a  party,  and  the  eqiiity 
of  redemption  is  nziinoumbered,  see  supra,  p.  815. 
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[mortgagee],  of  the  first  part,  C.  D.  of  &c.  [fhortgagor],  of  Prsoxdbht 
the  second  part,  and  E.  F.  of  &c.  [transferee],  of  the  third 

part :   Whebeas  &c.  [Recites  mortgage^  referring  to  the  TRAHsm  or 

parcels  as  "  the  hereditaments  hereinafter  expressed  to  be  ^hth  mw 

hereby  granted"  (6) — That  principal  sum  remains  owing ,  »«>▼»)  to* 

but  aU  interest  has  been  paid — Agreement  for  transfer ,  see  asd  powix& 


supra,  pp.  1299,  1800]  :    NOW   THIS  INDENTURE  2.  aecitala. 
WITNESSETH,  that,  in  pursuance  of  the  said  agree-  3.  witneoeth. 

ment,  and  in  consideration  of  the  sum  of  £i upon  4.  Gonsiden- 

the  execution  of  these  presents  to  the  said  A.  B.  paid  by    ^^' 
the  said  E.  F.  at  the  request  of  the  said  C.  D.  (the  receipt 
whereof  is  hereby  acknowledged).  He  the  said  A.  B.  at 
the  request  of  the  said  G.  D.  doth  hereby  assign  unto  the 
said  E.  F.,  his  executors,  administrators,  and  assigns, 
&c.   [Assignment  of  mortgage  debt,  a^  at  p,  1297,  supra,  5.  Asaignment 
omitting  the  potcer  of  attorney  (c)  ] ;    AND  THIS  IN-  debT**^'' 
DENTURE   ALSO  WITNESSETH,  that,  in  further  6.  Witnesaeth. 
pursuance  of  the  said  agreement,  and  for  the  considera-  7.  OovenAnt  lor 
tion  aforesaid,  &c.  [Covenant  by  C.  D.  with  E.  F.  for  mw^^^dcbt. 
payment  of  mortgage  debt,  supra,  p.  857  (d)] ;  AND  THIS 
INDENTURE   ALSO  WITNESSETH,  that,  in  fur-  8.  WitneBscth. 
ther  pursuance  of  the  said  agreement,  and  for  the  con- 
sideration aforesaid,  he  the  said  A.  B.,  at  the  request  of 
the  said  C.  D.,  doth  hereby  grant,  and  the  said  CD. 
doth  hereby  grant  and  confirm,  unto  the  said  E.  F.,  his  s.  Grant- 
heirs  and   assigns :   All,  &c.  [parcels — general  words] :  10.  Parcels. 

To    HAVE    AND    TO    HOLD     the    Said    and    heredita-    H-  Habendum. 

ments,  and  aU  other  the  premises  hereinbefore  expressed 


{h)  See  p.  1298,  note  (c),  supra. 

(c)  As  to  the  reasons  for  assigning  the  mortgage  debt  upon  a 
transfer  of  this  description,  see  supra,  pp.  Sid,  816,  note  (6). 

{d)  Upon  a  transfer  of  this  description,  where,  besides  new  cove- 
nants for  payment,  a  new  equity  of  redemption  is  reserved  and 
new  powers  are  given,  there  is  no  advantage  (such  as  exists  when 
the  original  equity  of  redemption  and  powers  are  preserved,  see 
supra,  p.  1300,  note  (h) )  in  adhering  to  the  original  half-yearly  days 
for  payment  of  interest ;  and,  accordingly,  ^e  day  appointed  for 
payment  of  the  loan  will,  in  general,  be  half  a  year  from  the  date 
of  the  transfer. 
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pRECBDKn 

LXIL 
TBAHsras  or 

MOBTOAQB 

WITH  NKW 

PB0VI80  FOR 

BIDIXPTIOV 

▲RD  VOYTEBS. 


12.  — to  trana- 
feree; 

13.  — subject  to 
proTiBo  for  re- 
demption. 


to  be  hereby  granted  unto  the  said  E.  F.,  his  heirs  and 
assigns.  To  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns,  for  ever,  discharged  from  all  right  or  equity  of 
redemption  under  or  by  virtue  Qf  the  hereinbefore  recited 
indenture,  but  subject  to  the  proviso  for  redemption  here- 
inafter contained :  [Proviso  for  redemption^  as  in  mortgage 
from  C.  D.  to  E.  t\  see  p.  860,  supra — Covenant  for 
payment  of  interest,  p.  861,  supra — Power  of  sale  tctth 
usual  trusts  and  provisions,  supra,  pp.  861  et  seq. — Cove- 
nant by  mortga^fee  against  incumbrances,  supra,  p,  1295— 
Covenants  by  mortgagor  for  title,  supra,  pp.  865 — 867]. 
In  wttness,  &c. 


PRKCKDKIT 
LXIII. 


TRAXsrXR  OF 
XORTGAOB, 
WITS  FURTHER 
ADVANOR. 

1.  Parties. 


2.  Recitals. 


3.  —of  agree- 
ment for  transfer 
and  farther 
advance. 


TAIII. 

TRANSFER  of  Mortgage  o/ Freeholds  by  the  Execu- 
tors and  Devisees  of  the  Mortgagee,  the  Mort- 
gagor receiving  a  Further  Advance. 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c., 
and  C.  D.  of  &c.  [executors  and  devisees  of  inortgagee\  of 
the  first  part,  E.  F.  of  &c.  [mortgagor^  of  the  second 
part,  and  G.  H.  of  &c.  [transferee],  of  the  third  part: 
Whereas  &c.  [Recital  of  the  mortgage,  as  at  p.  1299, 
supra,  but  not  setting  forth  the  parcels  (a) — Will  of  mort- 
gagee setting  out  the  devise  of  mortgaged  estates  to  A.  B. 
and  C.  /).,  and  their  appointment  as  executors — Death  of 
mortgagee  without  liaving  revoked  or  altered  his  will  and 
probate  of  the  tvill — That  principal  sum  remains  owing, 
but  all  interest  lias  been  paid,  as  at  p.  1300,  supra^ :  And 
avhereas  the  said  G.  H.  has  agreed,  at  the  request  of  the 
said  E.  F,,  to  pay  to  the  said  A.  B.  and  C.  D.  the  said 


{a)  Seo  p.  1298,  note  (r),  supra. 
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sum  of  £ ,  and  to  lend  to  the  said  E.  F.  the  farther      PRKosDiiit 

sum  of  £ ,  upon  having  such  transfer  as  is  hereinafter  * 

contained  of  the  said  mortgage  debt  of  £ and  interest,      traksfbr  of 

and  the  securities  for  the  same,  and  upon  having  the    with  further 

repayment  of  the  said  sums  of  £ arid  £ ,  with       advakck. 

interest  at  the  rate  of per  cent,  per  annum,  secured 

in  manner  hereinafter  appearing  :  NOW  THIS  INDEN-  4.  Wiinesseth. 
TUEE  WITNESSETH,  that,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  sum  of  £ 6.  Conaderation. 

[original  debt]  upon  the  execution  of  these  presents  to 
the  said  A.  B.  and  C.  D.  paid  by  the  said  G.  JI.  at  the 
request  of  the  said  E.  F.  (the  receipt  of  which  sum  of 

£ the  said  A.  B.  and  C.  D.  hereby  acknowledge), 

and  of  the  sum  of  £ [farther  advance]  upon  the  exe- 
cution of  these  presents  to  the  said  E.  F.  paid  by  the  said 
G.  H.  (the  payment  and  receipt  respectively  of  which 

sums  of  £ and  £ ,  making  together  the  sum  of 

£ ,  the  said  E.  F.  doth  hereby  acknowledge),  They 

the  said  A.  B.  and  C.  D.,  at  the  request  of  the  said  E.  F., 
do  and  each  of  them  doth  hereby  assign  unto  the  said 
G.  H.,  his  executors,  administrators,  and  assigns,  &c. 
[Assignment  of  original  mortgage  debt,  as  at  p.  1297,  supra,  6.  AsBignment  of 
omitting  the  power  of  attorney] :  AND  THIS  INDEN-  <>"«^*^  ^«^- 
TUBE  ALSO  WITNESSETH,  &c.  [Covenant  by  mort-  7.  Witnesseth. 
gagor  for  payment  of  the  total  amount  of  the  original  mort- 
gage debt  and  further  advance  on  the  day  of 

next  (6),  supra,  p.  857] :    AND    THIS  INDENTURE 

ALSO  WITNESSETH,  that,  in  further  pursuance  of 

the  said  agreement,  and  for  the  considersj^ion  aforesaid, 

They  the  said  A.  B.  and  C.  D.,  at  the  request  of  the  said 

E.  F.,  do  and  each  of  them  doth  hereby  grant,  and  the  8.  Grant. 

said  E.    F.   doth   hereby   grant   and   confirm  unto   the 

said   G.    H.,  his  heirs   and   assigns,  All,  &c.   [Parcels  9,  Parties 

and  general  tcords] :    To  il\.ve   and   to   hold   the   said  10.  Habendnm : 

and   hereditaments,   and   all    other    the   premises 

hereinbefore  expressed  to  be  hereby  granted   unto   the 

said   G.  H.,  his  heirs  and  assigns.  To   the  use  of  the  ii.  — totram- 

_  feree. 

{b)  Oenerally  six  calendar  months  from  tho  date  of  the  deed. 
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P«»nD>nT      said  G.  H.,  his  heirs  and  assigns^  for  ever,  discharged 

from  all  right  or  equity  of  redemption  under  or  by  virtue 

nixsriE  or     of  the  hereinbefore  recited  indenture,  but  subject  to  the 

WITH  ruKTHn    proviso  for  redemption  hereinafter  contained :   [Proviso 

xhYAMOM.       yj^  redemption,  as  in  mortgage  for  the  total  amountj  supra, 

12.  GoToiMtby  p.  860  (c) — Covenant  by  mortgagor  for  payment  of  interest, 

a^Drt  beam-      9upra,  jp.  861 — Power  of  sale,  with  usual  trusts  and  pro- 

bnnoet.  visions,  as  in  original  nwrtgagefor  the  total  amount,  supra, 

pp.  861  et  seq.  {d)]  And  each  of  them,  the  said  A.  B.  and 
C.  D.,  so  far  as  relates  to  his  own  acts  alone,  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  G.  H.,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  that  they  the 
said  A.  B.  and  C.  D.  respectively  have  not  done  or  know- 
ingly suffered  or  been  party  or  privy  to  anything  whereby 
the  said  hereditaments,  monies,  and  premises  hereinbefore 
expressed  to  be  hereby  granted  and  assigned  respectively, 
or  any  part  thereof  respectively,  are,  is,  or  may  be  im- 
peached, affected,  or  incumbered  in  title,  estate,  or  other- 
wise howsoever,  or  whereby  they  the  said  A.  B.  and  C.  I), 
respectively  are  in  anywise  hindered  from  granting  and 


(c)  In  Lipscomb  v.  Lipscomhy  Weekly  N.  1868,  p.  249,  where  the 
original  mortgage  comprised  real  estate  only,  but  upon  the  ooca- 
sion  of  a  transfer  a  farther  advance  was  made,  and  personal  estate 
was  mortgaged  by  way  of  further  security,  and  the  two  loons 
were  consolidated,  with  a  new  proviso  for  redemption ;  apon  the 
death  of  the  mortgagor  intestate,  it  was  held  that  the  original 
mortgage  was  not  merged  in  the  second,  and  that  as  between  the 
heir  and  the  administrator  the  original  debt  must  be  borne  hy  the 
real  estate,  and  the  further  advance  by  the  real  and  personal 
estates  rateably. 

((2)  If  it  be  considered  desirable  to  keep  aHve  the  power  of  sale 
in  the  original  mortgage  deed  (see  supra,  p.  818),  add  here  the 
following  clause : — 

"  Provided  also,  and  it  is  hereby  agreed  and  declared, 
that  these  presents,  or  anything  herein  contained,  shall 
not  in  anywise  preclude  or  prevent  the  exercise  of  the 
power  of  sale  contained  in  the  hereinbefore  recited  inden- 
ture of  the day  of [the  mortga^e^:' 
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assigning  the  same  premises  respectively,  or  any  part 
thereof  respectively,  in  manner  aforesaid :  [Covenants  for 
title  by  mortgagor^  as  in  an  original  mortgage,  supra,  pp. 
865 — ^867].    In  witness,  &c. 


Pbeosdbnt 
LXIII. 


TRANSna  OF 

MOBTGAOB 

WITH  FUBTHBR 

ADYAHOB. 


LXIV, 


TRA.NSFER  of  Mortgage  of  Copyholds  which  have 
NOT  been  surrendered,  the  Mortgagor  being  Dead 
and  his  Devisees  Infants  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c. 
[mortgagee'],  of  the  first  part,  C.  D.  of  &c.  [executrix  of 


Pbkobdbht 
LXIV. 


TBAKSVJCR  or 

ICOBTGAOE  OV 

OOFTHOLDS 

NOT 

SUBBESDBIICD. 

1.  Parties. 


(a)  Where  a  mortgage  of  copyholds  has  been  effected  in  the  Mode  of  effect- 
usual  way  by  conditional  sxirrender,   as  the  mortgagee  cannot  ^°8  tranafers  of 
transfer  tiie  benefit  of  the  surrender  so  as  to  give  the  transferee  a  ^py^oWs. 
right  to  admittance,  the  transfer  of  the  estate  (if  required)  must  bo 
effected  either  by  means  of  a  fresh  conditional  sunoDder  by  the 
mortgagor  to  the  use  of  the  transferee,  which  may  bo  adopted 
where  the  concurrence  of  tha  mortgagor  can  be  obtained,  and  thero 
is  no  subsequent  incumbrance  entered  on  the  Court  EolJf ;  or  by 
le  morigagee  bemg  aamitied,  and  suri'endcring  to  the  use  of  the 
transferee  subject  to  the  equity  of  redemption  of  the  mortgagor,  a 
mode  of  transfer  which  would  inyolye  the  payment  of  fines  and  fees 
both  on  the  admittance  of  the  mortgagee  and  the  re-admittance  of 
the  mortgagor  in  redemption ;  but  which  may  have  to  be  resorted 
to  when  the  mortgagor's  concurrence  cannot  be  obtained,  or  wh^ 
the  yacatir>f[  nf  thft  9^^^^1  y^yri^^ndor  and  the  substitution  oia  n^ 
one  to  the  transferee,  would  inyolvelEe  nsE  of  letting  in  subse- 
quenl  incimiDrancesT    The  necessity,  however,  of  the  mortgagee 
obtaining  admittance  is  commonly  avoided  by  the  transferee  being 
satisfied  with  the  mortgagee's  covenant  to  surrender^ of  which  the 
transferee  can  take  advantage  to  perfect  his  title  if  required,  while   I 
the  legal  priority  of  the  mortgage  is  kept  up  by  means  of  the  ori- 
ginal conditional  surrender.    If  the  mortgagee  has  been  actually 
admitted,  he  wOl,  of  course,  surrender  to  the  use  of  the  transferee, 
unless  the  circumstances  should  recommend  a  re-surrender  by  the 
mortgagee  to  the  mortgagor,  and  a  fresh  conditional  surrender  to 
the  transferee. 
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Prboidsvt 
LXIV. 


TBASBTKB  OV 

ICORTOAGB  OV 

0OPTH0LD8 

NOT 

BURRBNDEKKD. 

2.  Bedtals: 

8.  — death  of 
mortgagor; 

4.  — probtttoof 
his  will; 

5.  — ^that  mort- 
gaged heredi- 
tamentB  were 
not  Bar- 
rendered; 

6.  — that  prin- 
cipal enm  is 
owing,  bat  all 
interest  has 
been  paid; 

7.  — agreement 
for  transfer. 


Assignment  of 
eqaitable  in- 
terests in  copy- 
holds. 


mortgagor],  of  the  second  part,  and  E,  F.  of  &c.  [trans- 
feree], of  the  third  part :  [Recites  mortgage  and  will  of 
mortgagor  containing  an  absolute  deuise  of  his  real  estates 
to  his  children  as  tenants  in  common,  and  appointing  C.  D. 
executrix] :  And  whereas  the  said  [mortgagor]  died  in 

the  month  of 18 — ,  without  having  revoked  or  altered 

his  said  will,  and  leaving  several  children,  all  of  whom 
are  now  infants  rnider  the  age  of  twenty-one  years ;  And 

WHEREAS  the  said  CD.  proved  the  said  will  on  the 

day  of in  the Court  of ;  And  whereas  no 

surrender  was  made  of  the  said  hereditaments  in  pur- 
suance of  the  covenant  in  that  behalf  in  the  said  indenture 

contained ;  And  whereas  the  said  sum  of  £ remains 

owing  on  the  security  of  the  said  indenture  of  the 

day  of ,  but  all  interest  for  the  same  has  been  paid 

up  to  the  date  of  these  presents ;  And  whereas  the  said 

A.  B.  having  required  payment  of  the  said  sum  of  £ , 

the  said  E.  F.,  at  the  request  of  the  said  C.  D.,  has  agreed 


If  the  mortgage  rests  in  covenant,  as  in  the  case  to  which  the 
Precedent  in  the  text  relates,  a  deed  of  transfer  is  all  that  is  re- 
quired, since  it  is  settled,  that  the  equitable  interest  of  a  cove- 
nantee for  surrender  of  copyholds  may  pass  by  assignment,  and 
that  the  assignee  may  claim  to  be  admitted  on  the  surrender  of  the 
covenantor,  without  any  farther  concurrence  of  the  original  cove- 
nantee, notwithstanding  the  covenant  may  have  been  presented  by 
the  homage :  The  King  v.  The  Lord  of  the  Manor  of  Hendon^  2  T.  R. 
484.  Some  remarks  on  the  objections  to  taking  such  equitable 
mortgages  of  copyholds  will  be  found  supra,  p.  664;  but  it  is  to 
be  observed,  that  in  the  case  to  which  the  Precedent  in  the  text 
relates,  owing  to  the  infancy  of  the  owners  of  the  legal  estate,  the 
security  could  not  be  improved ;  and  the  transferee  incurred  less 
risk  than  in  ordinary  cases,  for  it  was  in  his  power  to  ascertain,  by 
inspection  of  the  rolls,  that  there  was  no  existing  legal  mortgage, 
and  the  infants  could  not  diuing  their  minority  make  a  subsequent 
legal  mortgage  to  his  prejudice.  The  transferee  would,  of  course, 
obtain  the  custody  of  the  copies  of  court  roll  and  other  muniments : 
see  supra,  pp.  790  et  seq. 

The  executrix  of  the  mortgagor  is  made  a  party  in  order  to 
acknowledge  that  the  whole  debt  is  still  owing,  for  the  transferee 
is  bound  by  the  state  of  the  account  between  the  mortgagee  and 
the  estate  of  the  mortgagor ;  see  supra,  pp.  814,  817. 
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to  pay  to  the  said  A.  B.  the  said  stun  of  £ ,  upon      Prboidiht 

having  such  transfer  as  is  hereinafter  contained  of  the  said 

mortgage  debt  of  £ and  interest,  and  the  securities     tbahsfer  of 

for  the  same:    NOW    THIS    INDENTUEE    WIT-     ""^^yuolZ'' 
NESSETH,  that,  in  pursuance  of  the  said  agreement,  ^^"^ 

and  m  consideration  of  the  sum  of  £ upon  the  exe-  - — . 

cntion  of  these  presents  to  the  said  A.  B.  paid  by  the  said 

E.  F.  at  the  request  of  the  said  C;  D.  (the  receipt  whereof 

is  hereby  acknowledged),  He  the  said  A.  B.,  at  the  request 

of  the  said  C.  D.,  doth  hereby  assign,  &c.  [Assignment  of  ®«  Assignmenfc 

mortgage  debt,  loith  power  of  attorney,  see  supra,  p.  1297] :  debt 

AND   THIS  INDENTURE  ALSO  WITNESSETH,  lo.  Witnesscth. 

that,  in  fiirther  pursuance  of  the  said  agreement,  and  for 

the   consideration   aforesaid,  he  the  said   A.  B,  at  the 

request  of  the  said  C.  D.,  doth  hereby  assign  unto  the  11.  Assignment 

said  E.  F.,  his  heirs  and  assigns,  The  said  copyhold  and  12.  Parcels. 

customary  messuages,  lands,  hereditaments,  and  premises 

by  the  said  indenture  of  the day  of covenanted 

to  be  surrendered  as  aforesaid.  And  all  the  estate,  &c.,  18-  Power  of  at- 
Together  with  the  benefit  of  the  said  covenant  for  the     ™*^' 
surrender  of  the  said  premises,  and  full  power  to  sue 
thereon  in  the  name  or  names  of  the  said  A.  B.  or  his 
heirs,  and  all  other  powers  and  means  necessary  for  en- 
forcing the  performance  of  the  same :  To  have  and  to  14.  Habendum: 
HOLD  the  said  messuages,  lands,  and  hereditconents,  and 
all  other  the  premises  lastly  hereinbefore  expressed  to  be  15.  —to  trans- 
hereby  assigned  unto  the  said  E.  F.,  his  heirs  and  assigns,    ®"® ' 
Subject  to  such  right  or  equity  of  redemption  as  is  now  16.  —subject  to 
subsisting  in  the  said  premises  under  and  by  virtue  of  the  pay^nt  ©f  ^^ 

said  indenture  of  the day  of ,  on  pajonent  to  mortgage  debt. 

the  said  E.  F.,  his  executors,  administrators,  or  assigns, 

of  the  said  sum  of  £ and  the  interest  henceforth  to 

gi'ow  due  for  the  same  :    [Covenant  by  A.  B,  against  in- 
ctmibrances,  supra,  p.  1295.]     In  witness,  &c. 
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LXV. 


pRlCIDBn 

LXV. 
TRAHsriR  or 

MORTOAQB  Off 
OOPTHOLDS  TO 
WHIOU  MORT- 

OAaSB  HA8 
RKBR 

▲DMITTKD. 

1.  Parties. 

2.  EeeitaLi : 


3.  — Barrender 
of  mortgaged 
hereditaments 
aod  admittance 
of  mortgagee ; 


4.  — that  prin- 
cipal sam  re- 
mains owing, 
bat  all  interest 
has  been  paid. 

5.  Witnesseth. 


6.  Witnesseth. 


TRANSFER  of  Mortgage  of  Copyholds  tchere  the 
Mortgagee  has  been  Admitted,  the  Mortgagor  re- 
ceivuig  a  Further   Advance  atid  covenanting  to 

SURRENDER  OTHER   CoPyHOU)S. 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  Ac. 
[mortgagee]^  of  the  first  part,  C.  D.  of  &c.  [mortgagor]^ 
of  the  second  part,  and  E.  F.  of  &c.  [transferee],  of  the 
third  part :  [Recit£8  covenant  by  C.  D.  to  surrender  the 
copyholds  ''  first  hereinafter  described  and  covenanted  to 
be  surrendered  "  (a)  to  A.  B,,hi8  Jieirs  and  assigns,  by  way 

of  mortgage,  for  securing  £ and  interest  at per 

cent.,  as  at  p.  961,  sitpra] :  And  whereas  on  the 

day  of ,  the  said  C.  D.,  in  pursuance  of  the  said 

covenant  in  that  behalf  in  the  said  indenture  contained, 
duly  surrendered  the  said  hereditaments  and  premises  to 
the  use  of  the  said  A.  B.,  his  heirs  and  assigns,  in  maimer 
and  subject  as  in  the  said  indenture  and  hereinbefore  is 
mentioned,  and  on  the  same  day  the  said  A.  B.  was  ad- 
mitted tenant  of  the  same  premises  accordingly ;  And 

whereas  the  said  sum  of  £ remains  owing  upon  the 

security  aforesaid,  but  all  interest  for  the  same  has  been 
paid  up  to  the  date  of  these  presents;  And  whereas 
[recites  agreement  for  transfer  and  further  adrance, 
supra,  p.  1804] :  NOW  THIS  INDENTURE  WIT- 
NESSETH, that  &c.  [Assignment  of  mortgage  debt  and 
interest  in  consideration  of  the  payment  of  the  original  debt 
and  further  advance,  see  p,  1305,  supra^ :  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  itc.  iCovenant 
by  mortgagor  for  payment  of  total  mortgage  money,  supra, 
p.  857]:   AND    THIS    INDENTURE    ALSO   WIT- 


(a)  See  p.  1298,  note  (c),  supra. 
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NESSETH,  that,  in  further  pursuance  of  the  said  agree-  Prmedeht 

ment,  and  for  the  consideration  aforesaid,  He  the  said  ." 

A.  B.,  at  the  request  of  the  said  C.  D.,  and  so  far  as  transfer  of 

.                          .  llORTGAaR  OF 

relates  to  the  acts  of  him  the  said  A.  B.,  and  the  acts  of  ooptholds  to 

his  heirs,  and  as  to  the  hereditaments  first  hereinafter  Tf  "^^??' 

described  and  covenanted  to  be  surrendered,  doth  hereby,  been 

for  himself,  his  heirs,  executors,  and  administrators,  and  '__ 


he  the  said  C.  D.,  as  to  all  the  hereditaments  hereinafter  7.  Covemmtby 

xnortgngeo  and 

described  and  covenanted  to  be  surrendered,  doth  hereby,  mortgagor  to 
for  himself,  his  heirs,  executors,  and  administrators,  «""»*d«r' 
covenant  with  the  said  E.  F.,  his  executors  and  adminis- 
trators, that  they  the  said  A.  B.  and  C.  D.,  or  their 
respective  heirs,  and  all  other  necessary  parties,  will, 
immediately  after  the  execution  of  these  presents,  at  the 
cost  of  the  said  C.  D.  or  his  heirs,  well  and  effectually 
sxurender  into  the  hands  of  the  lord  or  lady,  or  lords 

or  ladies  of  the  said  manor  of :  First,  all,  &c. 

[description  of  parcels  comprised  in  the  mortgage] :  And 

SECONDLY,  ALL,  &c.    [description  of  parcels  forming  the 

additional  security — General  words,  without    the    estate  8.  Totheuaeof 

clause,  see  p.  860,  supra] :  To  the  use  of  the  said  E.  F.,  *'""'^'^J 

his  heirs  and  assigns,  according  to  the  custom  of  the  said 

manor,  by  and  under  the  rents,  fines,  heriots,  suits,  and  9.  -^subject  to 

services  therefor  due  and  of  right  accustomed,  freed  from  making  void 

the  said  conditional  surrender  of  the day  of ,  but  **»«  Burrender. 

subject  to  a  condition  for  making  void  the  said  surrender 
hereby  covenanted  to  be  made,  if  the  said  C.  D.,  his  heirs, 

executors,  administrators,  or  assigns,  shall,  on  the  

day  of next,  pay  to  the  said  E.  F.,  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  £ [aggregate 

of  original  debt  and  further  advance^,  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum :  [Covenant  by  C.  Z>.  for  payment  of  interest,  supra, 
p,  861 — Power  of  sale,  mth  usual  trusts  and  provisions,  as 
in  mortgage  of  freeholds,  except  that  the  property  is  referred 
to  as  **  the  said  premises  hereinbefore  covenanted  to  be 
surrendered,"  see  Precedent  L,  supra,  pp,  861  et  seq, — 
Covenant  by  A,  B.  against  incumbra/nces,  supra,  p,  1295 
^^ovenant  by  C.  D.  with  E,  F.,  his  heirs  and  assigns, 
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ot 
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00PTHOLD8  TO 

WHICH  HOHT- 

OAaSB  HIS 


that  A,  B.  and  C  D.  have  right  to  surrender,  for  qmet 
enjaymenty  free  from  incwmbrances,  and  for  further  assur- 
once,  as  in  original  mortgage  of  copyholds,  see  supra,  pp, 
96I9  962].    In  wttness,  &c. 


ADMITTBD. 


Paiobi>iht 

LXVI. 


TRAHSRROr 
ICORTQAOB  or 

uusiholm. 
1.  PatUm. 


2.  RecttalBof 
leaaos ; 


LXVI. 

TRANSFER  of  Mortgage  of  Leaseholds,  a  Further 
Advance  being  made,  and  Future  Advances  con- 
templated, 

THIS  INDENTURE,  made  &c.,  between  A.  B.,  of  &c., 
and  C.  D.  of  &c.  [mortgagees] ,  of  the  first  part,  E.  F.,  of 
&c.  [mortga>gor] ,  of  the  second  part,  and  G.  H.  of  kc, 
J.  K.  of  &c.,  and  L.  M.  of  &c.  [transferees] ,  of  the  third 
part :  Whereas,  by  six  several  indentures  of  lease,  dated 

respectively  the ,  , , , ,  and 

days  of ,  18 — ,  and  respectively  expressed  to  be 

made  between  [lessors]  of  the  one  part,  and  the  said 
E.  F.  of  the  oliier  part,  six  several  parcels  of  ground, 
situate  on  the  north  side  of square,  in  the  parish 


of 


in  the  county  of 


and  in  the  six  several 


indentures  respectively  and  the  several  plans  drawn  in 
the  margins  of  the  same  indentures  respectively  described 
and  delineated,  and  six  several  messuages  or  tenements 
respectively  erected  and  buUt  on  the  said  six  several 
parcels  of  groimd  respectively,  and  fronting  south  on  the 

said  square,  and  being  respectively  the , , , 

, ,  and houses  on  the  north  side  of  the 

said  square,  reckoning  from  the  commencement  at  die 

termination  of place,  with  their  respective  rights, 

easements,  and  appurtenances,  except  the  free  passage  of 
water  coming  from  the  other  houses  and  buildings  of  the 
said  [lessors]  and  their  tenants  through  the  channels  and 
drains  belonging  to  the  said  six  messuages  or  tenements 
respectively,  were  respectively  demised  unto  the  said 
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E.  F.y  his  executors,  administrators,  and  assigns,  for  six      Pbxobdsbt 


LXVI. 


several  terms  of  ninety-six  years  and  three-quarters  of 

another  year  each,  from  the day  of then  last,      trahsper  of 

at  the  several  yearly  rents,  and  under  and  subject  to  the      liaskholds. 


several  covenants  by  the  lessee  and  conditions  by  and 
in  the  same  several  indentures  respectively  reserved  and 
contained:    And  whereas,  by  an  indenture  dated  the  3-  -ofmort- 

day  of ,  and  expressed  to  be  made  between 

the  said  E.  F.  of  the  one  part,  and  the  said  A.  B.  and 
C.  D.  of  the  other  part,  in  consideration  of  the  sum  of 

£ to  the  said  E.  F.  paid  by  the  said  A.  B.  and  C.  D., 

the  said  E.  F.  did  grant  and  demise  unto  the  said  A.  B. 
and  C.  D.,  their  executors,  administrators,  and  assigns, 
the  said  several  parcels  of  ground,  messuages,  or  tene- 
ments, and  premises  respectively  comprised  in  and  ex- 
pressed to  be  demised  by  the  said  several  indentures  of 
lease  hereinbefore  referred  to,  with  their  rights,  ease- 
ments, and  appurtenances.  To  hold  the  same  tmto  the 
said  A.  B.  and  C.  D.,  their  executors,  administrators, 
and  assigns,  in  manner  following,  namely,  as  to  each 
messuage  or  tenement  and  the  appurtenances  belonging 
to  the  same,  for  a  term  of  years  co-extensive  with  the 
residue  at  the  date  of  the  indentm'e  now  in  recital  unex- 
pired of  the  term  granted  therein  by  the  indenture  of 
lease  under  which  the  same  messuage  or  tenement  was, 
at  the  date  of  the  said  indenture  now  in  recital,  holden 
by  the  said  E.  F.,  wanting  the  last  day  of  such  residue, 
subject  nevertheless  as  to  all  the  said  premises  to  a 
proviso  in  the  said  indenture  now  in  recital  contained  for 
redemption  thereof  on  payment  by  the  said  E.  F.,  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
A.  B.  and  C.  D.,  their  executors,  administrators,  or 
assigns,  of  the  sum  of  £ on  the  day  therein  men- 
tioned, with  interest  thereon  in  the  meantime  at  the 
rate,  on  the  days,  and  in  the  manner  in  the  said  inden- 
ture now  in  recital  mentioned  for  payment  thereof;  And  4.  — thatprinci- 

WHEREAS  the  said  sum  of  £ remains  owing  to  the  ^i^^Hng, 

said  A.  B.  and  CD.  upon  the  security  of  the  last  herein-  ^o*  ^^  interest 
before  recited  indenture,  but  all  interest  thereon  has  ' 
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been  paid  up  to  the  date  of  these  presents ;  And  whebeas 
the  said  6.  H.,  J.  K.,  and  L.  M.  have  agreed,  at  the 
request  of  the  said  E.  F.,  to  pay  to  the  said  A.  B.  and 

C.  D.  the  said  sum  of  £ ,  and  to  lend  to  the  said 

E.  F.  the  further  sum  of  £ ,  upon  having  such  trans- 
fer as  is  hereinafter  contained  of  the  said  mortgage  debt 

of  £ and  interest,  and  the  securities  for  the  same, 

and  upon  having  the  repayment   of  the   said   sums  of 

£ and  £ ,  with  interest  at  the  rate  hereinafter 

mentioned,  and  also  of  any  further  sum  or  sums  which 
may  hereafter  be  advanced  or  paid  by  the  said  G.  H., 
J.  K.,  and  L.  M.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
liis  assigns,  to  or  for  the  use  or  on  the  account  of  the 
said  E.  F.,  his  executors  or  administrators,  with  interest 
for  the  same,  respectively  secured  in  manner  herein- 
after appearing :  NOW  THIS  INDENTURE  WIT- 
NESSETH, that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  the  sum  of  £ [original  debt] 

upon  the  execution  of  these  presents  to  the  said  A.  B. 
and  C.  D.  paid  by  the  said  G.  H.,  cF.  K.,  and  L.  M.,  at 
the  request  of  the  said  E.  F.  (the  receipt  whereof  the 
said  A.  B.  and  C.  D.  hereby  acknowledge),  and  in  con- 
sideration of  the  sum  of  £— —  [further  advance]  upon 
the  execution  of  these  presents  to  the  said  E.  F.  paid  by 
the  said  G.  H.,  J.  K.,  and  L.  M.  (the  payment  and 
receipt  respectively  in  manner  aforesaid  of  which  said 

sums  of  £ and  £ ,  making  together  the  sum  of 

£ ,  the  said  E.  F.  doth  hereby  acknowledge),  and  in 

consideration  of  the  premises.  They  the  said  A.  B.  and 
C.  D.,  at  the  i-equest  of  the  said  E.  F.,  do,  and  each  of 
them  doth  hereby  assign,  unto  the  said  G.  H.,  J.  K., 
and  L.  M.,  their  executors,  administrators,  and  assigns 
[assignment  of  original  mortgage  debt,  as  at  p.  1297, 
supra,  omitting  the  power  of  attoimey] :  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that,  in  further 
pursuance  of  the  said  agreement,  and  for  the  considera- 
tions aforesaid,  &c.  [Covenant  for  payment  of  aggregate 
debt  and  future  advances,  supra,  p.  1076] :   AND  THIS 
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INDENTUKE  ALSO  WITNESSETH,  that,  in  further      Fiuoedbit 


LXVL 


pursuance  of  the  said  agreement,  and  for  the  considera- 
tions aforesaid,  They  the  said  A.  B.  and  C.  D.,  according     TKiKsraa  o» 
to  their  estate  and  interest,  and  at  the  request  of  the      uBAnsHOLDs. 


said  E.  F.,  do,  and  each  of  them  doth,  hereby  assign,  g  witneaseth. 
and  he  the  said  E.  F.  doth  hereby  grant  and  demise,  g^  Assignment 
unto  the  said  G.  H.,  J.  K.,  and  L.  M.,  their  executors,  *»^  ^^'^  ^^ 
administrators,   and   assigns,   All   those   the   said   six 
several  parcels  of  ground,  messuages  or  tenements,  here- 
ditaments, and  premises  respectively  comprised  in,  or 
expressed  to  be  demised,  by  the  aforesaid  several  inden- 
tures of  lease  of  the , , , , ,  and 

days  respectively  of  ,   18 — ,   And   all   the 

ESTATE,  right,  title,  interest,  property,  claim,  and  demand 
of  the  said  A.  B.  and  C.  D.,  and  each  of  them,  in,  to 
and  upon  the  same  premises  (a) :  To  have  and  to  hold  lO.  Habendum : 
the  said  several  parcels  of  ground,  messuages  or  tene- 
ments, Hereditaments,  and  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  and  demised  unto  the  said  ]^'  "^^  *™"«* 
G.  H.,  J.  K.,  and  L.  M.,  their  executors,  administrators, 
and  assigns,  in  manner  following  (that  is  to  say),  As  to 
each  of  the  said  several  parcels  of  ground,  with  the 
messuage  or  tenement  erected  and  built  thereon,  and 
other  the  hereditaments  (if  any)  comprised  in  tlie  same 
lease,   and    the    rights,,  easements,   and   appurtenances  12.  — forresi- 

_  t-i'i*!  'I  ^1       dues  of  terms  ex- 

thereto  belonging,  for  the  residue  now  to  come  of  the  cept  last  day; 
said  term  of  years  by  the  hereinbefore  referred  to  inden- 
ture of  lease  thereof  granted  or  created  therein  as  afore- 
said, except  the  last  day  of  the  said  term,  and  as  to  all 
the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  and  demised,  discharged  from  all  right  or  equity 
of  redemption  subsisting  imder  the  hereinbefore  recited 

indenture  of  the day  of  — -  [the  original  mortgage] , 

but  subject  to  the  proviso   for  redemption  hereinafter  l^.  —subject  to 

proviso  for  re- 

demption. 

(a)  Note  that  the  name  of  E.  F.,  tho  mortgagor,  is  purposely 
omitted  in  the  estate  clause,  as  the  instrument  o})erates  as  an 
assignment  by  the  mortgagees,  but  as  a  demise  only  by  the  moi't- 
gagor. 

VOL.  II.  4  Q 
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been  paid  up  to  the  date  of  these  presents ;  And  whebeas 
the  said  6.  H.,  J.  K.^  and  L.  M.  have  agreed,  at  the 
request  of  the  said  E.  F.,  to  pay  to  the  said  A.  B.  and 

C.  D.  the  said  sum  of  £ ,  and  to  lend  to  the  said 

E.  F.  the  further  sum  of  £ ,  upon  having  such  trans- 
fer as  is  hereinafter  contained  of  the  said  mortgage  debt 

of  £ and  interest,  and  the  securities  for  the  same, 

and  upon  having  the  repayment   of  the   said  sums  of 

£ and  £ ,  with  interest  at  the  rate  hereinafter 

mentioned,  and  also  of  any  further  sum  or  sums  which 
may  hereafter  be  advanced  or  paid  by  the  said  G.  H., 
J.  K.,  and  L.  M.,  or  tlie  survivors  or  survivor  of  tliem,  or 
the  executors  or  administrators  of  such  survivor,  their  or 
liis  assigns,  to  or  for  tlie  use  or  on  the  account  of  the 
said  E.  F.,  his  executors  or  administrators,  with  interest 
for  the  same,  respectively  secured  in  manner  herein- 
after appearing :  NOW  THIS  INDENTURE  WIT- 
NESSETH,  that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  the  sum  of  £ [anginal  ieht] 

upon  the  execution  of  these  presents  to  the  said  A.  B. 
and  C.  D.  paid  by  the  said  G.  H.,  "S.  K.,  and  L.  M.,  at 
the  request  of  the  said  E.  F.  (the  receipt  whereof  the 
said  A.  B.  and  C.  D.  hereby  acknowledge),  and  in  con- 
sideration of  the  sum  of  £  [further  advance]  upon 
the  execution  of  these  presents  to  the  said  E.  F.  paid  by 
the  said  G.  H.,  J.  K.,  and  L.  M.  (the  payment  and 
receipt  respectively  in  manner  aforesaid  of  which  said 

sums  of  £ and  £ ,  making  together  the  sum  of 

£ ,  the  said  E.  F.  doth  hereby  acknowledge),  and  in 

consideration  of  the  premises.  They  the  said  A.  B.  and 
C.  D.,  at  the  request  of  the  said  E.  F.,  do,  and  each  of 
them  doth  hereby  assign,  unto  the  said  G.  H.,  J.  K., 
and  L.  M.,  their  executors,  administrators,  and  assigns 
[assignment  of  original  mortgage  dehty  as  at  p.  1297, 
supra,  omitting  the  power  of  attorney] :  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that,  in  further 
pursuance  of  the  said  agreement,  and  for  the  considera- 
tions aforesaid,  &c-  [Covenant  for  payment  of  aggregate 
debt  and  future  advances,  supra,  p,  1076] :   AND  THIS 
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INDENTUKE  ALSO  WITNESSETH,  that,  in  further      Pkiobdiht 

pursuance  of  the  said  agreement,  and  for  the  considera-  1 

tions  aforesaid,  They  the  said  A.  B.  and  C.  D.,  according     tbaksfer  op 
to  their  estate  and  interest,  and  at  the  request  of  the      lbabeholds. 
said  E.  F.,  do,  and  each  of  them  doth,  hereby  assign,  g  witneaseth. 
and  he  the  said  E.  F.  doth  hereby  grant  and  demise,  9^  Assignment 
unto  the  said  G.  H.,  J.  K.,  and  L.  M.,  their  executors,  ^^  ^emiae  of 
administrators,   and  assigns.   All  those  the  said  six 
several  parcels  of  ground,  messuages  or  tenements,  here- 
ditaments, and  premises  respectively  comprised  in,  or 
expressed  to  be  demised,  by  the  aforesaid  several  inden- 
tures of  lease  of  the , , , , ,  and 

days  respectively  of  ,   18 — ,   And   all   the 

ESTATE,  right,  title,  interest,  property,  claim,  and  demand 
of  the  said  A.  B.  and  C.  D,,  and   each  of  them,  in,  to 
and  upon  the  same  premises  (a) :  To  have  and  to  hold  10.  Habendam  : 
the  said  several  parcels  of  gi'ound,  messuages  or  tene- 
ments,  hereditaments,   and  premises    hereinbefore   ex- 
pressed to  be  hereby  assigned  and  demised  unto  the  "said  i^*  ~^  *"^°*" 
G.  H.,  J.  K.,  and  L.  M.,  their  executors,  administrators, 
and  assigns,  in  manner  following  (that  is  to  say).  As  to 
each  of  the  said  several  parcels   of  ground,  with  the 
messuage  or  tenement  erected  and  built  thereon,  and 
other  the  hereditaments  (if  any)  comprised  in  the  same 
lease,   and    the    rights,,  easements,   and   appurtenances  12.  — forresi- 
thereto  belonging,  for  the  residue  now  to  come  of  the  cept  last  day; 
said  term  of  years  by  the  hereinbefore  referred  to  inden- 
ture of  lease  thereof  granted  or  created  therein  as  afore- 
said, except  the  last  day  of  the  said  term,  and  as  to  all 
the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  and  demised,  discharged  from  all  right  or  equity 
of  redemption  subsisting  under  the  hereinbefore  recited 

indenture  of  the day  of [the  original  mortgage] , 

but  subject  to  the  proviso   for  redemption   hereinafter  18.  —subject  to 

proviso  for  re- 
. demption. 

(a)  Note  that  the  name  of  E.  F.,  the  mortgagor,  is  purposely 
omitted  in  the  estate  clause,  as  the  instrument  operates  as  an 
assignment  by  the  mortgagees,  but  as  a  demise  only  by  the  mort- 
gagor. 

VOL.  n.  4  Q 
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PUCKOUY 


or 

XOKTOAOB  or 
hKABMaOUM. 


contained,  [Proviso  for  redemption  as  in  mortgage  for  the 
aggregate  debt  and  future  advances,  supra,  p.  1078— 
Covenant  for  payment  of  interest  on  the  aggregate  debt 
and  future  advances,  supra,  p.  1080 — Praviso  for  reduc- 
tion of  interest  upon  punctual  payment,  supra,  p.  884— 
Proviso  that  the  money  advanced  belongs  and  future  ad- 
vances will  belong  to  the  mortgagees  on  a  joint  account, 
supra,  p.  1083  (i) — Cavenants^  to  ingure  against  fire,  supra, 
p.  965 — Power  of  sale,  with  usual  trusts  and  provisions, 
supra,  pp.  973  et  seq. — Power  of  leasing,  as  in  VoL  I., 
p.  254,  Form  VI. — Covenant  by  mmtgagees  against  in- 
cumbrances, supra,  p.  1806 — Covenants  by  nuyrtgagor  far 
title,  dc,  supra,  pp.  976,  977] .     In  wetness,  *&c. 


LXVII. 


Frkc«>knt 
LXVII. 

TKAVsrKR  or 

VORTQAQB  Or 
rRUBHOLDflp 
OOPTBOLDS, 

▲HD 
LBABEH0LD9. 

1.  Parties. 


TRANSFER  of  Mortgage  (Part  of  the  Debt  hatmg 
been  paid  off)  of  Freeholds,  Copyholds  {which 
have  been  surrendered),  and  Leaseholds,  the 
Mortgagee  being  Dead,  and  his  Heir  and  As>- 
uufisTRATon  joining  (a). 

THIS  INDENTURE,  made  &c.,  between  A.  B.  of  &c., 
and  C.  D.  of  &c.  [co-heirs  of  mortgagee] ,  of  the  first  part, 


(()  As  in  this  Precedent  the  declaration  that  the  money  beloiigs 
to  the  mortgagees  on  a  joint  account  precedes  the  covenants  for 
insurance  (conformably  to  the  principles  of  arrangement  reoom- 
mended  supra,  pp.  560 — 564),  the  language  of  the  dedaratian 
should  be,  that  the  present  advance  is,  and  every  future  advance 
*'  in  pursuance  of  any  of  the  powers  or  provisions  herein  contained" 
will  be  money  belonging  to  the  mortgagees  on  a  joint  account,  in- 
stead of  **  Jiereinhe/ore,"  as  in  the  form  at  p.  1083. 

(a)  If,  after  the  death  of  the  mortgagee,  his  heir  or  devisee  be 
under  disability,  or  inaccessible,  or  not  ascertained,  recourse  must 
be  had  to  the  powers  of  the  Trustee  Acts — namely,  the  Trustee  Act, 
1850  (13  &  14  Vict.  c.  60);  the  Trustee  Extension  Act  (15  ft  16 
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E,  F.,  of  &c.  [administrator  of  mortqaqee- ,  of  the  second      Pricsdivt 

T  yvii 
part,  G.  H.,  of  &c.  [mortgagor^ ,  of  the  third  part,  and  ' 

I.  K.,  of  ifcc.  "transferee] ,  of  the  fourth  part :  [Recital  of     THHst »r  of 

leases] :  Axd  whebeas,  hy  an  indenture,  dated  tlie fmkholds, 

day  of ,  and  expressed  to  be  made  between  the  said      coptbolds, 

G.  H.  of  the  one  part,  and  X.  Y.  [mortgagee]  of  the     lsasiuolds. 
other  part ;   It  was  first  witnessed,  that,  in  considera-  2.  RecitaU  7~ 

tion  of  the  snm  of  £ by  the  said  X.  Y.  to  tlie  said 

G.  H.  paid,  the  said  G.  H.  did  appoint,  and  also  grant,  8.  —of  mort- 

nnto  the  said  X.  Y.,  and  his  heirs,  the  freehold ^^ ' 

and  hereditaments  hereinafter  expressed  to  be  hereby 
granted,  to  hold  the  same  unto  and  to  the  use  of  the 
said  X.  Y.,  his  heirs  and  assigns,  subject  to  the  proviso 
thereinafter  contained  for  the  redemption  of  the  same 
premises;  And  by  the  indenture  now  in  recital  it  was 
secondly  witnessed,  that,  for  the  consideration  aforesaid, 
the  said  G.  H.  did  covenant  with  the  said  X.  Y.,  his 
heirs  and  assigns,  that  he  the  said  G.  H.,  or  his  heirs, 
and  all  other  necessary  parties,  would  forthwith,  at  his 
or  their  own  cost,  surrender  into  the  hands  of  the  lord  or 

lady  of  the  manor  of ,  in  the  county  of ,  the 

copyhold and  hereditaments  hereinafter  described 

and  covenanted  to  be  surrendered,  to  the  use  of  the  said 
X.  Y.,  his  heirs  and  assigns,  to  be  holden  of  the  lord  or 
lady  of  the  said  manor  by  the  rents  and  services  therefor 
due  and  of  right  accustomed ;  such  surrender,  however, 
when  made,  to  be  subject  to  the  proviso  thereinafter 
contained  for  the  redemption  of  the   same  premises : 


Vict,  c  55) — ^for  obtaining  a  conveyance  of  the  legal  estate.  The 
Trustee  Act,  1850,  s.  19,  defines  the  cases  in  which,  after  the  death 
of  the  mortgagee,  jnrisdiction  is  given  to  the  Court  of  Ohancery  to 
make  a  vesting  order  as  to  the  mortgaged  lands :  see  the  substance 
of  this  section  stated  supra,  p.  847 ;  and  as  to  its  objects  and  opera- 
tion, and  as  to  the  power  of  the  Court  to  deal  with  the  mortgaged 
estate  by  way  of  transfer,  see  supra,  pp.  851 — 855. 

As  to  when  a  geneiral  devise  passes  estates  vested  in  the  testator 
by  way  of  mortgage,  see  Jarm.  Wills,  3rd  edit..  Vol.  I.,  pp.  658 
et  seq. ;  and  as  to  what  words  will  carry  the  legal  estate  in  the 
mortgaged  property  along  with  the  mortgage  debt,  see  Id.,  pp.  664 
«t  seq. 
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Paxckdut       [Recites  third  ivittiessing  part,  being  a  covenant  to  sur- 

*        render  certain  copyholds  held  of  another  manor]:  And  by 

T&ABsru  Of     the  indenture  now  in  recital  it  was  fourthly  witnessed, 

nnBOLM,      th&t,  for  the  consideration  aforesaid,  the  said  G.  H.  did 

ooPTHOLDi,      assign  unto  the  said  X.  Y.,  his  executors,  administrators, 

LEinHOLu.      and  assigns,  All  and  singular  &c.  [le<Mehold  parceU  bji 

reference  to  the  leases] ,  To  hold  the  same  unto  the  said 

X.  Y.,  his  executors,  administrators,  and  assigns,  for  the 

respective  terms,  and  subject  as  thereinafter  mentioned 

(that  is  to  say),  as  to  the  premises  comprised  in  the  said 

indenture  of  lease  of  the day  of ,  for  all  the 

residue  then  to  come  of  the  said  term  of jears, 

subject  to  the  rents  and  covenants  by  the  lessee  and 
conditions,  by  and  in  the  same  indenture  reserved  and 
contained,  and  as  to  &c.  [similar  particulars  as  to  the 
premises  comprised  in  the  other  leases  thereinbefore  men- 
tioned], and  subject  as  to  all  the  aforesaid  premises 
expressed  to  be  thereby  assigned  to  the  proviso  therein- 
after contained  for  redemption  of  the  said  premises: 
And  in  the  indenture  now  in  recital  was  contained  a 
proviso  for  redemption  of  all  and  singular  the  said  firee- 
hold,  copyhold,  and  leasehold  hereditaments,  on  payment 
by  the  said  G.  H.,  his  heirs,  executors,  administrators, 
or  assigns,  to  the  said  X.  Y.,  his  executors,  administrators, 

or  assigns,  of  the  sum  of  £ ,  with  interest  for  the 

same  after  the  rate  of per  cent,  per  annum,  on  the 

4.  —of  Barren-     day  of then  next :  And  whereas,  on  the 

der^f  cop,-         ^i^y  of ^  ^^  ^^  premises  held  of  the  said  manor  of 


-,  and  by  the  said  indenture  of  the day  of 


covenanted  to  be  surrendered  as  aforesaid,  were  duly 
surrendered  in  pursuance  of  the  same  covenant  into  the 
hands  of  the  lord  of  the  said  manor,  to  the  use  of  the 
said  X.  Y.,  his  heirs  and  assigns  for  ever,  according  U> 
the  custom  of  the  said  manor,  subject  nevertheless  to  a 
condition  for  making  void  the  surrender  corresponding 
to  the  proviso  for  redemption  in  the  said  indenture  of  the 

day  of contained,  and  hereinbefore  mentioned: 

5.  —of  d«ath  of    [Recitai  of  surrender  of  the  other  copyhold  premises] :  Am) 
testatB^^  ***"       WHEREAS  the  Said  X.  Y.  died  on  the day  of 
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intestate  and  a  bachelor,  leaying  the  said  A.  B.  and  C.  D.      Pbxoxbeht 
his  co-heiresses  at  law :  And  whereas  letters  of  adminis-  * 

tration  of  the  goods  and  chattels,  rights,  and  credits  (b)      trakswb  of 

of  the  said  [mortgagee]  were  granted,  on  the day      freeholds,' 

of ,  by  the court  of to  the  said  E.  F. :      copyholds, 

And  whereas  all  interest  for  the  said  sum  of  £ has     leisbholds. 

been  paid  up  to  the  date  of  these  presents,  and  the  sum  e.  — of  adminiB- 

of  £ has  been  paid  by  the  said  G.  H.  to  the  said  tration  to 

E.  F.,  in  part  discharge  of  the  said  principal  sum  of  ™     fh^tail  ' 

£ ,  so  that  the  sum  of  £ only  now  remains  due  terest  has  been 

to  the  said  E.  F.  on  the  security  of  the  said  indenture  of  Jfthe^rindpal 

the day  of :  And  whereas  the  said  I.  K.  hath  rom  discharged : 

agreed,  at  the  request  of  the  said  G.  H.,  to  pay  to  the  ^-  Tf^f^' 

said  E.  F.  the  sum  of  £ [the  reduced  debt],  upon  fer,  except  as  to 

having  such  transfer  as  is  hereinafter  contained  of  the  hoidtewMch' 
said  mortgage  debt  of  £ remaining  on  the  security  are  to  here- 
of the  said  indenture  of  the day  of ,  and  the 

securities  for.  the  same,  except  the  said  copyhold  here- 
ditaments held  of  the  manor  of [the  secondly  men- 
tioned copyholds] ,  as  to  which  it  is  intended  that  satis- 
faction shall  be  entered  upon  the  conditional  surrender 
thereof  made  to  the  said  X.  Y.  as  aforesaid,  to  the  intent 
that  the  same  premises  may  be  absolutely  discharged 
from  all  the  monies  intended  to  be  secured  by  the  said 

indenture  of  the  day  of  (c) :    NOW   THIS 

INDENTURE  WITNESSETH  &c.  [Assignment  of  the  9-  Witnesseth. 
mortgage  debt  and  interest,  as  at  jy.  1297,  supra,  omitting 
the  potter  of  attorney] :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that,  for  the  consideration 
aforesaid,  &c.  [Covenant  for  payment  of  the  reduced  debt, 
supra,  p.  857] :  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid.  They  the  said 

{b)  This  used  to  be  the  language  employed  in  letters  of  adminis- 
tration. The  form  of  the  grant  by  the  Court  of  Probate,  under 
20  &  21  Yict.  c.  77,  is  of  administration  of  the  personal  estate  and 
effects  of  the  intestate ;  and,  as  to  such  grants,  the  recital  of  the 
letters  of  administration  should,  of  course,  pursue  that  form* 

(c)  See  supra,  p.  667. 
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Preobdbht 
LXVII. 


TKAVSriR  OV 

MOBTGAGS  OF 

FBSXH0LD8, 

.   COPTHOLI>S, 

AND 

LEASXnOLDS. 

10.  Grant. 

11.  Freehold 
paroels. 

12.  Habendam  : 

13.  — ^to  trans- 
feree; 

14.  — sabjectto 
proviso  for 
redemptioD. 

15.  Witnesseth. 

16.  Assignment 
of  leaseholds. 


17.  Habendam  : 


18.  — toirans- 
feree; 


19.  — subject  to 
proviso  for 
redemption. 


A.  B.  and  C.  D.,  at  the  request  as  well  of  the  said 
E.  F.  as  of  the  said  G.  H.,  do  and  each  of  them 
doth  hereby  grant,  and  the  said  G.  H.  doth  hereby 
grant  and  confirm,  unto  the  said  I.  K.,  his  heirs  and 
assigns  [Freehold  parcels  and  general  words] :  To  have 
AND  TO  HOLD  the  Said  messuages,  lands,  and  heredita- 
ments, and  all  other  the  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  the  said  I.  K.,  his  heirs  and 
assigns,  to  the  use  of  the  said  I.  E.,  his  heirs  and  assigns, 
for  ever,  discharged  from  all  right  or  equity  of  redemption 

under  or  by  virtue  of  the  said  indenture  of  the day 

of— — ,  but  subject  to  the  proviso  for  redemption  herein- 
after contained:  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that,  in  further  pursuance  of  the  said 
agreement,  and  for  the  consideration  aforesaid,  He  the 
said  E.  F.,  at  the  request  of  the  said  G.  H.,  doth  hereby 
assign,  and  the  said  G.  H.  doth  hereby  assign  and  con- 
firm unto  the  said  I.  K.,  his  executors,  administrators, 
and  assigns.  All  and  singular  &c.  [leasehold  parcels, 
by  reference  to  the  leases] ,  And  all  the  estate  &c. :  To 
HAVE  AND  TO  HOLD  the  Same  messuages  or  tenements 
and  hereditaments,  and  all  other  the  premises  lastly 
hereinbefore  expressed  to  be  hereby  assigned  unto  the 
said  I.  K.,  his  executors,  administrators,  and  assigns, 
henceforth  for  all. the  residues  now  to  come  respectively 
of  the  said  several  terms  of  years  for  which  the  same 
premises  are  respectively  holden,  discharged  from  all 
right  or  equity  of  redemption  undel*  or  by  virtue  of  the 
said  indenture  of  the day  of ,  but  subject  to 


the  proviso  for  redemption  hereinafter  contained  :  [Pro- 
viso for  redemption,  sitpra,  p,  979] :    AND    THIS   IN- 
20.  Witnesseth.    DENTURE   ALSO   WITNESSETH,  that,  in  ftirther 

pursuance  of  the  said  agreement,  and  for  the  considera- 
tion aforesaid,  He  the  said  G.  H.  doth  hereby,  for  him- 
sblf,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  I.  K.,  his  executors  and  administrators, 
that  he  the  said  G.  H.,  or  his  heirs,  and  all  other 
necessary  parties,  wiU  immediately  after  the  execution 
of  these  presents,  at  his  or  their  own  cost,  well  and 


21.  Covenant  to 
sorrender  copy- 
holds. 
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effectually  surrender  into  the  hands  of  the  lord  or  lady, 

or  lords  or  ladies  of  the  said  manor  of [Copyhold 

parcels  and  general  wards  as  in  original  mortga^ge] ,  To  the 
use  of  the  said  I.  K.,  his  heirs  and  assigns,  according  to 
the  custom  of  the  said  manor,  by  and  under  the  rents, 
fines,  heriots,  suits,  and  services  therefor  due  and  of 
right  accustomed,  freed  and  discharged  from  the  said 
conditional  surrender  of  the  same  premises  made  to  the 
said  X.  Y.,  his  heirs  and  assigns,  as  hereinbefore  is  men- 
tioned, but  subject  to  a  condition  for  making  void  the 
said  Surrender  so  covenanted  to  be  made  as  aforesaid, 
corresponding  with  the  proviso  for  redemption  herein- 
before contained  (d) :  [Covenant  by  G,  H,  toith  I.  K.  for 
payment  of  interest y  supra,  p.  861 — Power  of  sale  for  free- 
holds,  copyholds,  and  leaseholds,  vnth  usual  trusts  and  pro- 
visions,  supra,  pp.  1087  et  seq. — Covenant  by  A.  B.,  C.  D,, 
and  E.  F,,  with  I,  K,,  his  heirs,  executors,  administrators, 
and  assigns,  against  incumbrances,  supra,  p,  1806 — Cove- 
nants for  title  for  the  freeholds,  copyholds,  and  leaseholds, 
supra,  pp.  1040  et  seq.] .     In  wttness,  &c. 


Pkioidbiit 
LXVII. 

nULMSRROr 

MOKTOAOB  or 

ntBHOLM, 

OOPTHOLM, 

AHD 
LIASBHOLDS. 


22.  —to  trani- 
feree : 


28.  — tubjeoito 
condition  oor* 
responding  to 
proTiBo  for  re- 
demption. 


Pbkosdsht 
LXVIII. 


LXVIII. 

TRANSFER  by  Indorsement  on  the  Mortgage  Deed  of 
Mortgage  vested  in  Trustees,  upon  the  Retire- 
ment of  a  Trustee  and  Appointment  of  a  New 
Trustee,  the  Trust  not  being  disclosed  (a). 

THIS   INDENTURE,  made  &c.,  between  the  within-  

named  A.  B.    [retiring  trustee]   and   C.  D.  [continuing  i.  Parties. 


TAANSFBR  OV 

XOBTGAOB 

VPOH  APPOINT- 

MBMT  OF  HBW 

TBU8TBB. 


{d  )  See  supra,  p.  1307,  note  (a),  as  to  the  mode  of  transferring 
the  copyholds,  which,  in  this  case,  had  been  surrendered  to  the  nsd 
of  the  mortgagee. 

(a)  The  practice  of  mortgages  being  taken  by  trostees  without  j^^  ^  m^,^ 
disclosing  tiie  trust,  and  as  if  they  were  entitled  as  owners  in  joint  gages  to  trut- 
tenancy  of  the  money  advanced,  has  been  already  referred  to  tees  at  joint 
(supra,  pp.  596  et  seq.),  and  is  yery  general.    It  ia  of  great  adyaix- 
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P&BOKBIKI 

LXYIII. 


TRAHSFER  OF 

MOR^OAaS 

UPON  APPOIHT- 

MBHT  or  NEW 

TRUBTBE. 


2.  Becitals : 


Mode  of  effecting 
tnosfer  of 
mortgage  where 
there  is  a  con- 
tinaing  trustee 


As  to  the  stamp 
on  a  transfer  of 
mortgage  to  new 
trustees. 


trmtee],  of  the  one  part,  and  the  said  C.  D.,  and  E.  F. 
of  &c.  [netv  trustee]  of  the  other  part :    Whereas  the 


tage  both  to  the  mortgagor  and  mortgagee,  preyentmg  the  title  of 
the  former  from  being  burdened  with  the  instruments  creating  and 
traosf erring  the  trust,  and  conducing  to  freedom  and  fsu^ty  in 
dealing  with  the  security.  When  a  new  trustee  is  appointed,  the 
security  is  in  general  transferred,  so  as  to  follow  the  trust,  and  the 
like  caution  should  be  used  as  in  an  original  mortgage  to  prevent 
the  trust  being  disclosed.  The  Precedent  in  the  text  is  of  an  in- 
strument transferring  a  mortgage  under  those  circumstances  with- 
out disclosing  that  the  money  is  trust  money. 

Where  there  are  two  trustees,  and  one  retires,  the  continuing 
trustee  is  both  a  transferor  and  a  transferee.  If  the  mortgaged 
property  is  freehold,  it  is  conveyed  to  the  use  of  the  continuing 
and  new  trustees  jointly,  as  in  the  text.  In  the  case  of  leaseholds 
and  personalty  two  deeds  were  until  recently  necessary  to  effect  the 
transfer,  the  property  being  by  the  first  deed  assigned  to  a  pro- 
yisional  trustee  upon  trust  to  re-assign,  and  by  the  second  deed 
re-assigned  by  him  to  the  continuing  and  new  trustees  jointly,  and 
this  practice  was  commonly  pursued  with  regard  to  the  mortgage 
debt  upon  the  transfer  of  a  mortgage,  though  the  debt  being  a 
chose  in  action,  it  is  probable  that  a  simple  declaration  that  the 
transferee  should  be  entitled  to  it,  with  a  power  of  attorney,  would 
have  been  equally  effectual.  Now,  however,  the  necessity  for  two 
deeds  upon  a  transfer  of  personal  estate  by  a  continuing  trustee  to 
himself  and  a  new  trustee,  has  been  removed  by  Lord  St.  Leonards' 
Act  (22  &  23  Yict.  c.  3d),  s.  21,  which  enacts  that  '*any  person 
shall  have  power  to  assign  personal  property  now  by  law  assignable, 
including  chattels  real,  directly  to  himself  and  another  person  or 
other  persons  or  corporation,  by  the  like  means  as  he  might  assign 
the  same  to  another."  This  enactment  is  guarded  so  as  not  to  apply 
to  choses  in  action  or  other  property  not  assignable  by  law,  and, 
therefore,  does  not  affect  the  case  of  a  mortgage  debt ;  but  since 
the  passing  of  the  Act  the  practice  of  employing  two  deeds  has 
been  disused  in  this  as  in  other  cases,  and  the  debt  is  commonly 
assigned  in  the  same  way  as  other  personal  property,  with  the 
addition  of  a  power  of  attorney. 

By '24  &  25  Vict.  c.  91,  s.  30,  it  is  provided  that  **  where,  upon 
the  appointment  of  a  new  trustee,  the  property  which  is  the  subject 
of  one  and  the  same  settlement,  or  of  trusts  ci-eated  for  the  benefit 
of  the  same  parties,  is  of  various  kinds  or  descriptions,  or  is  held 
under  different  titles,  and  it  is  necessary  or  desirable  that  it  should 
be  conveyed  to  or  vested  in  the  trustee  by  means  of  several  deeds 
or  instruments,  or  where,  upon  any  such  appointment,  several  deeds 
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within-mentioned  fium  of  £ ,  with  interest  thereon  Frbckdkiit 

from  the  day  of last,  is  now  owing  on  the  * 

security  of  the  within-Written  indenture,  and  the  said  TRANsruior 

sum  of  £ and  the  interest  now  due  for  the  same  ,jpoii  apfomt- 

have  become  and  are  the  property  in  equity  of  the  said  ***"*  <*'  "*^ 

C.  D.  and  E.  F.  (b) :    NOW    THIS    INDENTURE  ""^"^ 

WITNESSETH,  that,  in  consideration  of  the  premises,  cipaTsuui  is"'' 

the  said  A.  B.  and  C.  D.,  do  and  each  of  them  doth  o»>n«»  Z'}^^ 

ftrrear  of  in- 

hereby  assign  unto  the  said  C.  D.  and  E.  F.,  their  exe-  teresi; 

cutors  and  administrators.  All  that  the  said  principal  4.  —that  mort- 

sum  of  £ so  owing  on  the  security  of  the  within-  baThwIome  the 

written  indenture  as  is  hereinbefore  mentioned,  and  the  property  of  the 

tr&Dsferees. 

interest  now  due  and  henceforth  to  become  due  for  the  ^  witneweth 
same,  and  the  benefit  of  the  covenants  in  the  within-  g  Assignment 
written  indenture  contained,  for  payment  of  the  same  of  mortgage 
principal  sum  and  interest,  and  of  all  other  secmities  for 
the   same ;    And  all  the   estate,  right,  title,  interest,  7.  Estate  daiue. 

or  instnmiQEits  are  made  or  executed  for  the  purpose  only  of  trans- 
ferring to  or  vesting  in  the  trustee  the  same  trust  property,  if  in 
any  of  such  cases  one  of  the  deeds  or  instruments  shall  be  stamped 
with  the  duty  of  11,  15«.,  it  shall  be  sufficient  if  the  others  or  other 
shaU  be  stamped  with  the  duty  that  would  by  law  be  chargeable 
on  a  duplicate  or  counterpart  thereof."  In  Foley  v.  The  Comjnis- 
sianen  of  Inland  Bevenue,  L.  B.  3  Ex.  263,  it  was  detormiued 
that  this  enactment  is  not  affected  by  the  Act  28  &  29  Yict.  c.  96, 
B.  17,  whereby  an  ad  valorem  duty  of  6d.  per  cent,  is  imposed  on 
transfers  of  mortgages  in  lieu  of  the  limited  duty  previously 
charged  (see  supra,  p.  826).  The  somewhat  incongruous  result 
follows,  that  if  the  whole  of  the  trust  property  is  transferred  by 
one  deed,  and  the  property  comprises  a  mortgage  debt,  the  deed 
will  require  an  ad  valorem  stamp  of  6d.  per  cent,  on  the  amount 
of  the  debt;  whereas  if  the  transfer  is  effected  by  two  deeds, 
they  will  be  chargeable  with  fixed  duties  of  IL  15«.  and  os,  re- 
spectively. Where  part  of  the  property  consists  of  a  mortgage 
debt  and  the  trust  is  not  disclosed,  parties  may  be  deterred  from 
taking  advantage  of  the  24  &  25  Yict.  o.  91 ,  s.  30,  lest  the  trust  be 
discovered  by  the  amoimt  of  the  stamp. 

(5)  The  question  whether  a  recital  of  this  kind  affords  ground  for 
inquiry  so  as  eventually  to  lead  to  notice  of  the  trust,  islsuggestcd 
in  Lewin  on  Trusts,  5th  ed.,  p.  269.  It  is  conceived  that  in  practice 
such  a  statement  may  be  relied  on  with  safety,  and  therefore  ought 
to  be  accepted  without  inquiry. 


1324 


MORTGAGES. 


Prioidiht 
LXVIII. 


TRAKSniB  OF 

VORTOAGB 

UPON  APFOINT- 

VBHT  OF  N£W 

TRUSTSE. 

8.  Habendam 
to  transferees. 


9.  Witneaseth. 


10.  Grant  of 
freehold  parcels 


11.  Habendom: 


12.  — to  uae  of 
trausfereeB ; 

13.  — snbject  to 
redemption 
upon  payment 
of  mortgage 
debt 


claim,  and  demand  of  them  the  said  A.  B.  and  C.  D.  and 
each  of  them^  in,  to,  and  upon  the  said  premises,  together 
with  power  to  demand,  sue  for,  recover,  and  receive,  and 
give  valid  receipts  for  the  said  principal  sum  and  intereBt 
in  the  names  or  name  of  the  said  A.  B.  and  C.  D.,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor ;  To  have  and  to  hold  the  said  principal 
sum  and  interest,  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  assigned  unto  the  said  C.  D.  and 
E.  F.,  their  executors,  administrators,  and  assigns,  for 
their  own  benefit :  AND  THIS  INDENTURE  AXSO 
WITNESSETH,  that,  in  consideration  of  the  premises, 
the  said  A.  B.  and  G.  D.  do  and  each  of  £hem  doth  hereby 
grant  unto  the  said  E.  F.,  his  heirs  and  assigns.  All 
AND  SINGULAR  the  — : —  and  hereditaments  in  the  within- 
written  indenture  comprised  or  expressed  to  be  thereby 
granted,  or  which  now  by  any  means  are  vested  in  the 
said  A.  B.  and  C.  D.,  subject  to  redemption,  under  or 
by  virtue  of  the  within-written  indenture,  with  their 
rights,  easements,  and  appurtenances  as  therein  ex- 
pressed ;    And  all  the  estate  &c. ;    To  have  and  to 

HOLD  the  said and  hereditaments,  and  all  other  the 

premises  hereinbefore  expressed  to  be  hereby  granted 
unto  the  said  E.  F.,  his  heirs  and  assigns,  To  the  use 
of  the  said  C.  D.  and  E.  F.,  their  heirs  and  assigns  for 
ever.  Subject  to  such  right  or  equity  of  redemption  as 
the  same  premises  are  now  subject  to  under  or  by  wtue 
of  the  within-written  indenture,  on  payment  to  the  said 
C.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  their  or  his 

assigns,  of  the  said  sum  of  £ ,  and  the  interest  now 

due  as  aforesaid,  and  henceforth  to  become  due  for  the 
same ;  [Covenant  by  A.  B.  and  C.  D,  with  E.  F.  against 
incumbrances,  as  at  p.  1306,  supra — Declaration  that 
money  belongs  to  C.  D.  and  E.  F.  on  a  joint  account^ 
supra,  p.  873],     In  witness,  &c. 
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LXIX. 

DECLAKATION  of  Trust  hy  way  of  transfer  of  Part      Prkotdkht 

0/ Mortgage  Debt  (a).  * 

TKAHSniR  0? 

THIS  INDENTUEE,  made  Ac,  between  A.  B.  of  &e.,    'art  o»  mort- 

GAQB  DSBT. 

C.  D.  of  &c.,  and  E.  F.  of  &c.  [mortgagees],  of  the  one 


part,  and  G.  H.  of  &c.,  I.  K.  of  &c.,  and  L.  M.  of  &c. 
[transferees  of  part  of  the  mortgage  dehi\j  of  the  other  part 
\Reeital  of  mortgage  in  fee  simple  for  securing  £30,000  with  2.  Recitals. 

(a)  The  difficulty  incident  to  transferring  part  of  a  mortgage  As  to  transfer 
debt  is  that  the  mortgagee's  remedies  by  sale,  foreclosure,  &o.,  are  ^^  P^>^  ^ 
indiTisible,  so  as  not  to  admit  of  a  partial  transfer  (see  supra,  p.  ^ebtf^^ 
941 »  note  (a)).  This  difficulty  is  met  in  the  Precedent  in  the  text 
by  the  mortgagees  declaring  a  trust  of  part  of  the  mortgage  debt  in 
fayour  of  the  persons  paying  the  amoxmt,  and  who,  if  the  substance 
of  the  transaction,  rather  than  its  mere  form,  be  regarded,  may  pro-   j 
perly  be  called  the  transferees.    The  powers  of  the  mortgagees  and  * 
their  control  oyer  the  mortgage  property  are  kept  up  by  express 
proyisions,  the  right  of  the  transferees  being  strictly  confined  to 
their  portion  of  the  mortgage  debt  and  the  interest  thereon ;  and 
that,  too,  so  as  not  to  preyent  the  receipt  of  the  whole  principal  money 
and  interest  by  the  mortgagees,  but  only  to  attach  thereto  in  the 
hands  6t  the  mortgagees  when  actually  receiyed  by  them.    The 
right  of  transfer  of  the  mortgage  debt  and  securities  is  also  ex- 
pressly preserved,  subject  to  the  conditions  that  the  future  trans- 
ferees are  to  haye  notice  of  the  trust  as  to  part  of  the  mortgage 
debt,  and  that  the  cestui  que  trusts  are  to  haye  notice  of  any  such 
future  transfer.    It  was  also  arranged  in  the  case  to  which  the  Pre-  1  v/    ,       /  '  /. 
cedent  in  the  text  relates,  that  notice  of  the  trust  should  be  indorsed  |  ^ "  *^/     '       ' ' 
on  the  mortgage  deed.    The  provision  in  the  Precedent  that  the 
portion  of  the  mortgage  debt  retained  should  be  entitled  to  priority 
oyer  the  portion  transferred  was  of  course  special,  and  was  due  to 
the  circumstance  that  the  transfer  was  made  upon  a  partial  pay- 
ment of  the   debt  by  a  person  interested   in  the  estate.    It  is 
obyions  that  a  transaction,  such  as  that  carried  into  effect  by  the 
Precedent  in  the  text,  implies  a  certain  amount  of  personal  con- 
fidence  in  the  mortgagees  on  the  part  of  the  transferees.  " '  "^ 
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interest  at  £4  per  cent,  per  annum.  That  principal  with 
interest  from  last  half  yearly  day  remains  dwi].  And 
WHEREAS  it  has  been  proposed  and  arranged  between  and 
by  the  said  parties  hereto,  that  the  said  G.  H.,  I.  K.,  and 
L.  M.,  should  pay  to  the  said  A.  B.,  C.  D.,  and  E.  F., 
the  sum  of  £10,000,  upon  having  the  benefit  of  such 
trust  as  is  hereinafter  declared :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  £10,000 
upon  the  execution  of  these  presents,  paid  by  the  said 
G.  H.,  I.  K.,  and  L.  M.,  to  the  said  A.  B.,  C.  D.,  and 
E.  F.  (the  receipt  of  which  sum  of  £10,000  the  said 
A.  B.,  C.  D.,  and  E.  F.  do  hereby  acknowledge),  It  is 
HEREBY  AGREED  AND  DECLARED,  and  in  particular,  they, 
the  said  A.  B.,  C.  D.,  and  E.  F.,  do  hereby  declare,  that 
they  will  stand  possessed  of  the  sum  of  £10,000,  with 
interest  at  the  rate  of  £4  per  cent,  per  annum,  to  be 
computed  from  the  date  of  these  presents,  and  to  be 
payable  half-yearly,  on  the  half-yearly  days  specified  in 
the  said  indenture  of  the day  of [the  mort- 
gage]   (namely,  the day  of  and  the  day 

of  ),  being  respectively  part  of,  or  charged  upon, 


9    Declaration 


and  payable  oufoFlEe  pnncipaT' monies  and  interest 

secured  by  the  said  indenture  of  the day  of , 

18 — ,  IN  TRUST  for  the  said  G.  H.,  I.  K.,  and  L.  M., 
their  executors,  administrators,  and  assigns :  And  it  is 
HEREBY  FURTHER  AGREED  and  declared,  and  is  the  intent 
of  the  said  parties  hereto,  that  the  said  sum  of  £10,000 
and  interest,  secured  by  the  trusts  aforesaid,  shall  be 
postponed  in  order  of  priority  of  charge  to  the  residue 
of  the   said    sum   of  £30,000,   remaining  due    on    tlie 

security  of  the  said  indenture  of  mortgage  of  the 

day  of ,  18 — ,  and  the  interest  for  the  same,  so  that 

in  the  event  of  any  deficiency  in  the  securities  for.  the 
said  sum  of  £30,000  and  interest,  or  in  the  amount 
reaUsed  thereby,  the  loss  occasioned  by  such  deficiency 
shall  wholly  fall  upon  and  be  borne  by  the  said  sum  of 
£10,000  and  interest,  in  exoneration  of  the  residue  of 
the  said  mortgage  debt :   And  further,  that  the  right 
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of  receiving  and  giving  effectual  receipts  and  discharges      Prkcedbmt 

for,  as  well  the  said  sum  of  iE30,000,  and  every  part  ' 

thereof,  and  the  interest  for  the  same,  and  every  part     tbabsfkr  o»  - 
thereof,  as  the  purchase  monies  of  the  premises  sold,      qaor  debt. 
upon  any  exercise  of  the  power  of  sale  contained  in  the  preserving  the 

said  indenture  of  the day  of [the  mortgage'],  powers  of  the 

and  also  the  right  of  enforcing  by  action,  foreclosure,  or  gagees  m  to  the 
other  proceeding,  the  payment  of  the  said  mortgage  debt,  ?*^J®  mortgage 
and  of  exercising  the  said  power  of  sale,  and  generally 
all  rights,  remedies,  and  powers  under  the  said  mortgage 
secuiities,  or  in  relation  thereto,  shall  be  solely  vested 
in  and  be  exercisable  by  the  said  A.  B.,  C.  D.,  and 
E.  F.,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  as  if  these  presents  had  not  been  executed, 
it  being  intended  that  the  right  to  the  said  sum   of 
£10,000    and    interest    under    the    trust    hereinbefore 
declared,  shall  attach  to  the  mortgage  monies  aforesaid, 
when  received  by  the  said  A.  B.,  C.  D.,  and  E.  F.,  or 
the  survivors  or  survivor  of  tliem,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  so 
as  to  render  them  or  him  trustees  or  trustee   for  the 
said  G.  H.,  I.  K.,  and  L.  M.,  their  executors,  adminis- 
trators, and  assigns,  to  the  extent  and  in  manner  afore- 
said, but  shall  not  in  any  manner  confer  upon  the  latter 
the  character,  rights,  or  remedies  of  mortgagees,  or  any 
participation  therein,  or  in  any  manner  intercept,  inter- 
fere with,  or  lessen  the  rights,  remedies,  or  powers  of 
the  said  A.  B.,  C.  D.,  and  E.  F.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  against,  over,  or  in 
relation  to  the  said  mortgaged  premises,  or  the  person 
or  persons  liable  to  pay  the  said  mortgage  debt,  or  any 
of  them :  Provided  nevertheless,  that  unless  or  until  lo.  ProTiao 
notice  to  the  contrary  shall  be  given  by  the  said  A.  B.,  fniCTes^on  the 
C.  D.,  and  E.  F.,  or  the  survivors  or  survivor  of  them,  P*^  transferred 

.    .  ft  •  ,     .      to  be  paid  direct 

or  the  executors  or  admmistrators  of  such  survivor,  their  to  the  trans- 
or  his  assigns,  the  person  or  persons  interested  in  the  ^"^^^ 
equity  of  redemption  of  the  said  mortgaged  premises,  or 
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liable  to  the  payment  of  the  said  mortgage  debt,  or  any 
of  them,  shall  be  at  liberty  to  pay  the  interest  on  the 
said  sum  of  i£10,000,  or  any  part  thereof,  direct  to  the 
said  G.  H.»  I.  K,,  and  L.  M.,  or  the  survivors  or  sur* 
vivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  and  every  payment  so  made 
shall  be  allowed  by  the  said  A.  B.,  C.  D.,  and  E.  F., 
or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
as  if  the  same  had  been  made  to  them  or  him :  Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  not- 
\iithstanding  anything  hereinbefore  contained,  the  said 
A.  B.,  C.  D.,  and  E.  F.,  and  the  survivors  and  survivor  of 
them,  and  the  executors  or  administrators  of  such  sur- 
vivors, their  or  his  assigns,  shall  be  at  liberty'  to  transfer 
the  said  mortgage  debt  and  securities,  as  and  when  thev 
or  he  shall  think  fit,  subject  only  to  the  condition  that 
they  or  he  shall  give  notice  to  the  transferee  or  trans- 
ferees of  the  trust  hereby  declared  of  the  said  sum  of 
d£10,000  and  interest,  so  that  such  transferee  or  trans- 
ferees may  take  subject  to  such  trust,  and  shall  also  give 
notice  of  such  transfer  to  the  said  G.  H.,  I.  K.,  and 
L.  M.,  their  executors,  administrators,  or  assigns,  some 
or  one  of  them,  or  leave  such  notice  at  the  usual  or  last 
known  places  or  place  of  residence  in  England  of  them, 
or  some  or  one  of  them,  and  so  toties  quoties,  and  in 
other  respects  such  transferee  or  transferees  shall  succeed 
to  the  rights,  powers,  and  remedies,  and  to  the  position  in 
all  respects  (so  far  as  intervening  circumstances  shall 
admit)  of  the  person  or  persons  making  such  transfer  : 
And  it  is  hereby  further  agreed  and  declared,  that 
the  said  G.  H.,  I.  K.,  and  L.  M.,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  have  no  right  to 
require  the  mortgage  money  to  be  called  in,  or  to  object 
to  the  calling  in  or  receipt  thereof,  or  otherwise  to  inter- 
fere as  to  the  time  or  mode  of  realising  the  securities,  or 
any  of  them,  or  getting  in  or  receiving  the  mortgage 
money,  all  which  matters  shall  remain  wholly  in  the 
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discretion  of  the  said  A.  B.,  C.  D,,  and  E.  F.,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  and  they  shall 
not  be  liable  for  any  involuntary  losses  which  may  be 
incurred  in  or  about  any  such  matters,  or  otherwise  in 
relation  to  the  premises,  or  be  by  any  such  means  deprived 
of  the  benefit  of  the  stipulation  hereinbefore  contained  as  to 
the  respective  order  of  priority  of  the  said  sum  of  £10,000 
and  interest,  and  the  residue  of  the  said  mortgage  debt : 
Provided  always,  and  it  is  hereby  agreed,  that  the  sum 
of  £10,000  paid  by  the  said  G.  H.,  I.  K.,  and  L.  M.  as 
aforesaid,  is  money  belonging  to  them  on  a  joint  account 
at  law  and  in  equity,  and  accordingly  that  the  survivors 
and  survivor  of  them  shall  remain  entitled  in  equity  as 
well  as  at  law  to  the  said  principal  sum  of  £10,000  and 
interest  secured  by  the  declaration  of  trust  hereinbefore 
contained,  and  that  the  receipt  of  them,  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns,  for  the  said  principal 
sum  and  interest,  or  any  part  thereof  respectively,  shall 
be  an  effectual  discharge  for  the  same  and  every  part 
thereof  respectively ;  And  each  of  them  the  said  A.  B., 
C.  D.,  and  E.  F.,  so  far  as  respects  his  own  acts  only, 
doth  hereby  for  himseK,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  said  G.  H,,  I.  K.,  and  L.  M., 
their  executors,  administrators,  and  assigns,  that  they 
the  said  covenanting  parties  respectively  have  not  done, 
or  knowingly  suffered,  or  been  privy  to,  anything  whereby 
they  respectively  are  in  anywise  hindered  from  declaring 
such  trusts  as  aforesaid  of  the  said  sum  of  £10,000  and 
interest,  or  whereby  the  said  mortgage  debt  or  mort- 
gaged premises  is,  are,  or  may  be  impeached,  affected,  or 
incuml)ered  in  any  manner  whatsoever.     In  witness,  &c. 
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pBMBDnr 
LXX. 
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AV<n  BT  IK- 
DOBSBMBITT. 


1.  Parties. 


2.  Witneaseth. 


3.  Grant. 

4.  Parceli* 


LXX. 

RECONVEYANCE  by  Indorsement  on  the  Mortgage 

Deed  (a). 

THIS  INDENTURE,  made  &c.,  between  the  within- 
named  A.  B.  [mortgagee],  of  the  one  part,  and  the 
within-named  C.  D.  [mortgagor],  of  the  other  part: 
WITNESSJCTH,  that,  in  consideration  of  aU  interest 

on  the  within-mentioned  sum  of  £ having  been  paid 

ap  to  the  date  of  these  presents,  and  of  the  said  snm  of 

M upon  the  execution  of  these  presents  to  the  said 

A.  B.  paid  by  the  said  CD.  (the  receipt  of  which  sum 

of  £ the  said  A.  B.  doth  hereby  acknowledge),  He 

the  said  A.  B.  doth  hereby  grant  unto  the  said  C.  D.| 
his  heirs  and  assigns.  All  and  singular  the  messuages, 
hinds,  and  other  hereditaments  in  the  within-written 
indenture  comprised  or  expressed  to  be  thereby^  granted, 
or  which  now  by  any  means  are  vested  in  the  said  A.  B., 
subject  to  redemption  under  or  by  virtue  of  the  within- 


(a)  As  to  the  frame  and  incidents  of  leoonveyances,  see  snpra, 
pp.  S24 — 856.  As  to  when  a  reoonveyanoe  is  taken  by  indor8&- 
ment,  and  when  by  an  independent  deed,  see  supra,  p.  828 ;  and  as 
to  dispensing  with  recitals  in  the  former  case,  see  p.  829.  Li 
Jlartley  v.  Burton,  L.  £.  3  Gh.  Ap.  365,  it  was  held  that  a 
mortgagee,  though  he  conld  not  be  required  to  execute  a  deed 
containing  incorrect  recitals,  was  not  entitled  to  insist  jon  the 
devolution  of  the  title  to  the  equity  of  redemption  being  recited  in 
the  reconveyance,  and  was  bound  to  execute  a  reconveyance  con- 
taining no  recitals  but  to  which  all  persons  interested  were  parties. 
For  the  provisions  of  the  Trustee  Acts — ^namely,  the  Trustee  Act, 
1850  (13  &  14  Vict.  c.  60),  the  Trustee  Extension  Act  (15  &  16 
Vict.  c.  55) — so  far  as  they  bear  upon  the  reconveyance  of  mort- 
gagod  estates,  see  supra,  pp.  843 — 855.  As  to  the  stamp  duty 
upon  reconveyances,  see  supra,  p.  856,  note  («), 
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written  indenture  (6),  with  their  rights,  basements,  and  ^^^^^ 

appurtenances,  as  in  the  within-written  indenture  ex-  .' 

pressed ;  And  all  the  estate,  right,  title,  interests  claim,  ^^^Yjii- 

and  demand  whatsoever  of  him  the  said  A.  B.  in,  .to,  and  dobsbxkht. 


upon  the  same  premises :    To  have  .  and  to  hold  the  5.  Habendum. 

said  messuages,  lands,  and  other  here^taments,  and  all 

other  the  premises  hereinbefore  expressed  to  be  hereby 

granted  unto  the  said  C.  D.,  his  heirs  and  assigns.  To  e.  — tomort- 

the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  for  ^^^'' 

ever  (c),  discharged  from  all  principal  monies  and  inte-   7.  — diBcharged 

rest  intended  to  be  secured  by  the  within-written  inden-  deSt^"^^ 

ture,  and  from  all  claims  and  demands  for  or  in  respect  of 

the  said  principal  monies  or  interest  or  any  part  thereof 

respectively,  or  of  the  within-written  indentm'e  or  of  any- 


{h)  See  Bupra,  p.  1294,  note  (c).  The  reason  for  this  mode  ot 
framing  the  description  of  the  parcels  in  a  transfer  obviously 
applies  also  to  a  reconveyance. 

(c)  As  to  the  forms  assumed  by  reconveyances,  when  the  re-  BeconTeyances 
demption  is  by  a  person  having  a  limited  interest  in  the  estate,  and  ^  ^^^' 
as  to  the  presumption  that  the  charge  is  kept  up  for  the  benefit  of 
the  person  redeeming,  see  supra,  pp.  829 — 832.  If  the  limitation 
be  to  any  uses  other  than  that  of  the  person  redeeming  in  fee 
simple,  it  is  more  convenient  to,  postpone  the  limitation  till  after 
tiie  clause  *'d^charged  from  all  principal  monies,"  &c.  The  fol- 
lowing form  may  be  employed  when  the  estate  is  to  be  reconveyed 
to  the  uses  subsisting  before  the  mortgage : — 

"  To  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  to,  upon,  with, 
and  subject  to  which  the  said  hereditaments  «.nd  premises 
would  now  have  stood  limited  and  settled  in  case  the 
within-written  indenture  had  not  been  executed." 

If  the  equity  of  redemption  has  been  settled,  the  following  form 
may  be  used : — 

*^  To  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  by  and  in  the 

said  indenture  of  the  day  of [the  settlement] 

limited,  declared,  and  contained  of  and  concerning  the 
said  hereditaments  and  premises,  or  the  equity  of  re- 
demption thereof,  so  far  as  the  same  uses,  trusts,  powers^ 

VOL.  II.  4  B 
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TtLwewvtMT 


BSOOVTBT- 
AirOI  BT  IH- 
DOBaiMBXT. 

8.  Covenant  bj 
mortgagee 
againit  iiunim* 
bnuioei. 


BeeonreTanoe 
of  oopjhddB^ 


thing  relating  to  the  premises ;  And  the  said  A.  B.  doth 
hereby  for  himself,  his  heirs,  executors,  and  adminis* 
trators,  coTenant  -with  the  said  C.  D.,  his  heirs  and 
assigns,  that  he  the  said  A.  B.  hath  not  done,  or 
knowingly  suffered,  or  been  party  or  priTy  to,  anything 
whereby  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  or'  any  part  thereof,  are,  is,  or  may 
be  impeached,  affected,  or  incumbered  in  title,  estate, 
or  otherwise  howsoever,  or  whereby  he  the  said  A.  B. 
is  in  anywise  hindered  from  granting  the  said  premises, 
or  any  part  thereof  in  manner  aforesaid.  Ik  witness,  &c. 


provisoes,  and  declarations  are  now  subsisting  and  capable 
of  effect." 

The  maimer  of  effecting  a  reconveyance  of  copyholds  depends,  of 
course,  on  the  interest  which  the  mortgagee  has  obtained.'  If  lie 
have  been  adinitted,  he  must  re-soirender ;  if  there  have  been  a 
conditional  suirender,  but  no  admittanoe  thereon,  the  snneiider  is 
vacated  by  enteiing  an  acknowledgment  of  satisBEustion  on  the  conrt 
roUs :  see  supra,  p.  667.  In  both  cases  it  is  desirable  that  there 
should  be  a  deed  of  release,  with  a  covenant  against  incaxnbianoQS 
by  the  mortgagee ;  or,  if  this  be  dispensed  with,  evidence  of  the  pay- 
ment of  the  money  should  be  preserved  by  a  receipt  being  iadoised 
on  the  mortgage  deed  accompanying  the  oonditional  surrender: 
see  p.  667,  supra.  If  the  mortgage  rested  merely  on  covenant,  a 
deed  of  release,  with  a  covenant  against  incumbrances,  wiU  be  all 
that  is  required. 
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DBXD. 


LXXI. 

EECONVEYANCE  by  an  Independent  Deed  hy  the      Pmordkbt 
Heir  and  Executobs  of  a  Mortgagee  (a),  Ui^i. 

BIOOHVXr- 

THIS   INDENTURE,   made  &c.,  between  A.  B.,  of     anobbtw- 
&c,  [heir  at  law  of  mortgagee] ,  of  the  first  part,  C.  D. 
of  &c.,  and  E.  F.  of  &c.  [executors  of  mortga,gee] ,  of  the 
second  part,  and  G.  H.,  of  &c.  [mortgagor] ,  of  the  third 

part,  Whereas,  by  an  indenture  dated  the  day  of  2.  Recitala : 

,  and  expressed  to  be  made  between  the  said  G.  H.  ^-  —mortgage ; 

of  the  one  part,  and  X.  Y.  [mortgagee] ,  of  the  other  part, 
the  said  G.  H.  did  grant  imto  the  said  X.  Y.,  his  heirs 
and  assigns,  All  that  &c  [parcels] ,  with  their  rights, 
easements,  and  appurtenances,  To  hold  the  same  unto 
and  to  the  use  of  the  said  X.  Y.,  his  heirs  and  assigns, 
subject  to  a  proviso  in  the  indenture  now  in  recital  con- 
tained for  redemption  of  the  same  premises  on  payment 
by  the  said  G.  H.,  his  heirs,  executors,  administrators, 
or  assigns  to  the  said  X.  Y.,  his  executors,  adminis- 
trators, or  assigns,  of  the  sum  of  £ ,  with  interest  at 

the  rate  therein  mentioned,  on  the  day  thereby  appointed ; 

And  whereas  the  said  X.  Y.  duly  made  and  executed  his  4*  —will  of 

will,  dated  the day  of ,  and  thereby  appointed  ' 

the  said  C.  D.  and  E.  F.  executors  thereof,  but  did  not 
thereby  devise  the  legal  estate  in  the  said  mortgaged 
premises  (6) ;  And  whereas  the  said  X.  Y,  died  on  or  5.  —death  of 

about  the day  of ,  without  having  revoked  or  j^bSfof  his 

altered  his  said  will,  and  leaving  the  said  A.  B.  his  heir  ^»llJ 
at  law,  and  the  said  wiU  was  proved  by  the  said  C.  D. 
and  E.  F.  in  the court  of ,  on  the day  of 

(a)  See  notes  to  Precedent  LXX. 

{h)  As  to  what  will  amount  to  a  devise  of  hereditaments  vested  in 
the  testator  by  way  of  mortgage,  see  the  references  in  p.  1317» 
note,  supra* 
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LXXI. 

BBOOVTXT- 

AHOK  BT  IV- 

DSPSV9EVT 

PBBD. 


6.  — that  prin- 
cipal money  is 
owinfc,  bat  all 
interest  bM 
been  paid. 

7.  WitneoeUi. 


8.  Grant 


9.  PareelB. 


10.  Habendnm. 


11.  — to  mort- 
gagor; 

12.  ^-diacbarged 
from  mortgage 
debt. 


:  And  whereas  the  said  sum  of  £ is  owing  to 

the  said  C.  D.  and  E.  F.  on  the  security  of  the  herein- 
before recited  indenture^  but  all  interest  for  the  same  has 
been  paid  up  to  the  date  of  these  presents,  and  the  said 

G.  H.  is  desirous  of  papng  off  the  said  sum  of  JB , 

and  of  having  such  reconveyance  of  the  said  mortgaged 
premises  as  is  hereinafter  contained  :  NOW  THIS  IN- 
DENTURE WITNESSETH,  that,  in  consideration  of 

all  interest  on  the  said  sum  of  £ having  been  paid 

as  aforesaid,  and  of  the  sum  of  £ upon  the  execution 

of  these  presents  to  the  said  C.  D.  and  E.  F.  paid  by  the 
said  G.  H.  (the  receipt  whereof  the  said  C,  D.  and  E.  F, 
do  hereby  acknowledge),  He  the  said  A.  B.,  by  the  direc- 
tion of  the  said  CD.  and  E.  F.,  doth  hereby  grant,  and 
they  the  said  C.  D.  and  E.  F.  do  and  each  of  them  doth 
hereby  release,  unto  the  said  G.  H.,  his  heirs  and  assigns. 

All  ANT)  SINGULAR  the  and  hereditaments  in  the 

hereinbefore-recited  indenture  comprised  or  expressed  to 
be  thereby  granted,  or  which  now  by  any  means  are 
vested  in  the  said  A.  B.,  subject  to  redemption,  under  or 
by  virtue  of  the  same  indenture,  with  their  rights,  ease- 
ments,  and  appurtenances.    And    ai.l   the   estate,  &c* 

[«?/j>ra,  2?.  1331]:  To  have  and  to  hold  the  said 

and  hereditaments,  and  all  other  the  premises  herein- 
before expressed  to  be  hereby  granted  unto  the  said 
G.  H.,  his  heirs  and  assigns,  to  the  use  of  the  said  O.  H., 
his  heirs  and  assigns  for  ever,  discharged  from  all  prin- 
cipal monies  and  interest  intended  to  be  secured  by  the 
hereinbefore-recited  indentm'e,  and  from  all  claims  and 
demands  for  or  in  respect  of  the  said  principal  monies 
or  interest,  or  any  paiii  thereof  respectively,  or  of  the 
hereinbefore-recited  indenture,  or  of  anything  relating  to 
the  premises:  [Several  covenants  by  A.  B.,  C.  D^fCnd 
jB.  F.f  that  they  have  not  incumbered,  mpra,  p.  982] .    In 

WITNESS,    &C. 
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LXXII. 
BELEASE  and  Declaration  for  evidencing  the  Ex-      Prbobdbft 

TINCftJISHMENT    of   MORTGAGE     TeRMS     SATISFIED    by  " 

Payment  of  the  Mortgage  Debts  (a).  mwash  ahd 

DEOLABATIOH 

TO     ALL     to     whom     these     presents     shall     come,         bvidbitoiko 

A.  B.  of  &c.,  C.  D.  of  &c.,  and  E.  F.  of  &c.  [transferees  "^i^^'oT" 

cf  incumbrances] ,    send    greeting  :    Whereas,   imme-  satisfied 

diately  before  the  execution  of  the  disentailing  assurance  tibms. 

of  the day  of  — —  hereinafter  recited,  the  manors,  j   Parties 

messuages,    fai*ms,    lands,    and    hereditaments    therein  2.  Recitals- 

expressed  to  be  thereby   granted   (which  are  situate  in  8.  —of  incum- 

the  respective  counties  of and  ),  with   their  hJ^^i^^*^** 

rights,  easements,    and  appurtenances,  were  subject  to  cstotes,  and 

the  following  several  gross   sums,  charges,  or  incum-  terms. 
brances,  being  respectively  prior  in  date  of  chai'ge  to  a 

(a)  Previously  to  the  Act  to  render  the  assignment  of  satisfied  Cesser  of  mort- 
terms  unnecessary  (8  &  9  Vict.  c.  112)  upon  the  redemption  of  a  **^  *®i™f  ^  , 
mortgage  for  a  term  of  years  (except  in  the  rare  case  of  there  being  Terms  Act 
a  proviso  for  cesser,  and  of  the  payment  being  made  in  exact  com-  npon  redemp- 
pHance  with  the  proviso),  it  was  necessary  that  the  term  should  ^^^' 
either  be  assigned  to  a  trustee  to  attend  the  inheritance,. or  be  sur- 
rended  so  as  to  merge  in  the  immediate  reversion.    By  the  opera- 
tion of  that  statute,  however,  a  term  of  years  becoming  satisfied  (as 
is  the  case  when  it  is  a  more  secuiity  for  a  mortgage  debt,  and  the 
mortgage  is  discharged)  immediately  ceases,  so  that  an  assignment 
or  surrender  of  the  term  would  be  nugatory,  and  it  is  sufficient  to 
preserve  evidence  of  its  having  become  satisfied.    The  Precedent  in 
the  text  is  an  example  of  this  mode  of  dealing  with  a  number 
of  mortgages  for  terms  of  years  which  had  become  vested  in  the 
same  mortgagees,  and  had  been  discharged  out  of  the  purchase 
money  of  parts  of  the  mortgaged  property. 

It  is  possible  that  the  method  of  throwing  the  d^t^ils  of  the  in- 
cumbrances and  of  the  existing  title  thereto  into  schedules,  as 
adopted  in  Precedent  XYII.,  p.  984,  supra  (see  p.  996,  note),  instead 
of  making  them  the  subject  of  recitals,  might  have  been  resorted  to 
with  advantage  in  point  of  brevity  and  clearness. 
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PuoiDm      certain  indenture  of  partition  dated  the day  of , 

'        and  expressed  to  be  made  between  [parties],  whereby 

RiLBAOAVD     g^ch  respective  crross  sums,   charges,  or  incumbrances 

FOE  hereinafter  specified  were  (as  hereinafter  more  particn- 

mnnvm-     ^^7  mentioned)  charged  on  the  said  premises  comprised 

XBHT  Of        in  the  said  disentailing  assurance,  in  exoneration  of  other 

xoBTo^n       estates,  namely,  A  sum  of  £ ,  being  the  balance  un- 

"*»>'         paid  of  a  sum  of  £ ,  secured  at  interest  by  an  inden- 
ture dated  the day  of ,  and  expressed  to  be 

made  between  [trustees]  of  the  first  part,  [mortgagor]  of 
the  second  part,  and  [mortgagee]  of  the  third  part,  being 
an  assignment  by  the  said  [trustees] ,  by  the  direction  of 
the  said  [mortgagor] ,  to  the  said  [m^ortgagee] ,  his  exe- 
cutors, administrators,  or  assigns,  of  a  messuage,  farm, 

and  lands  in  the  parish  of ,  in  the  county  of , 

for  the  residue  of  a  term  of  700  years,  limited  by  an 

indenture  of  bargain  and  sale  dated  the day  of , 

and  expressed  to  be  made  between  [parties] ,  to  the  use 
of  the  said  [trustees] ,  their  executors,  administrators,  and 
assigns,  subject  to  redemption  on  payment  by  the  said 
[mortgagor],  his  executors  or  administrators,  or  the 
person  or  persons  to  whom,  under  or  by  virtue  of  the 
said  indenture  of  bargain  and  sale,  or  of  a  subsequent 
indenture  of  appointment  dated  the  —  day  of  — ^,  the 
next  and  immediate  reversion  or  remainder  expectant 
upon  the  determination  of  the  said  term  of  700  years 
of  and  in  the  premises  expressed  to  be  thereby  assigned, 
should  for  the  time  being  belong,  or  the  trustees  of  the 
said  term  of  700  years  for  the  time  being,  unto  the  stud 
[mortgagee] ,  his  executors,  administrators,  or  assigns,  of 

the  smn  of  £ and  interest  after  the  rate  and  at  the 

time  therein  mentioned ;   A  sum  of  £ ,  secured  at 

interest  by  &c.  [statement  of  other  charges  upon  other 
parts  of  the  hereditaments- comprised  in  the  above-mentioned 
term  of  700  years,  and  of  a  charge  secured  hy  a  term  of 

990  years] ;  and  which  said  sums  of  j6 &c.,  amountmg 

together  to  the  sum  of  £ ,  and  the  securities  for  the 

same  respectively,  after  divers  mesne  assignments,  under 
and  by  virtue  of  an  indenture  dated  the  day  of 
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,  and  expressed  to  be  made  between  [parties] ,  and 

an  indenture  dated  the day  of ,  and  expressed 

to  be  made  between  [parties] ,  had  become  vested  as  to 
£ ,  part  of  the  said  sum  of  £ ,  in  the  said , 


and  as  to  £- 
said  — ^ 


residue  of  the  said  sum  of  £- 


— ,  in  the 
A  sum  of  j6— •  secured  at  interest  by  &c, 
[statement  of  other  charges  upon  parts  of  the  hereditaments 
comprised  in  the  above-mentioned  term  of  700  years] ;  and 

which  said  sums  of  £ &c.,  and  the  securities  for  the 

same»  after  diyers  mesne  assignments,  under  and  by  virtue 

of  an  indenture  dated  the  —  day  of ,  and  expressed 

to  be  made  between  [parties]^  and  another  indenture 

dated  the  same  —  day  of ,  and  expressed  to  be 

made  between  [parties]^  had  become  vested  in  the  said 

;  A  sum  of  £ secured  at  interest  &c.  [statement  of 

another  charge  upon  part  of  the  hereditaments  comprised  in 
the  above-mentioned  term  of  700  years'\y  and  which  said 

sum  of  £ and  the  securities  for  the  same,  by  an 

indenture  dated  the day  of ,  and  expressed  to 

be  made  between  [^partiesl^  were  assigned  to  and  vested 

in  the  said  ,  who  died  on  the  day  of , 

having  made  his  last  will  and  testament  in  writing,  dated 

the day  of ,  and  thereof  appointed  his  son 

executor,  who  duly  proved  the  same  in  the 


court 


of 


on  the 


day  of 


And  a  sum  of  £- 


secured  at  interest  &c.  [statement  of  another  cliarge  upon 
hereditaments  comprised  in  a  term  of  900  years,  and  upon 
hereditaments  comprised  in  a  term  of  600  years,  and  upon 
part  of  the  hereditaments  comprised  in  the  above-mentioned 

term  of  700  years] ;  and  which  said  sum  of  £ ,  and 

the  securities  for  the  same,  under  and  by  virtue  of  an 

indenture  dated  the day  of ,  and  expressed  to  be 

made  between  [parties'],  had  become  vested  in  the  said 

:  And  the  said  manors,  messuages,  farms,  lands, 

and  hereditaments,  by  the  said  disentailing  assurance  of 
the  ■  day  of expressed  to  be  granted,  were  imme- 
diately before  the  execution  thereof  subject  as  to  certain 
parts  of  the  same  hereditaments  to  the  principal  sum  of 
£ ,  secured  by  a  term  of  1500  years  by  the  said 
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Lxxn. 

KBLBASH  AVI> 
DBOLARATION 

VOK 

■YIPEKOIHO 
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IIBNTOF 
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TERMS. 
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LXXII. 

KRLlUn  AHD 
DBOIiAKATlOK 

BYiDnciao 

torn 
BZiDravno* 

MUTT  Of 

SATISFRD 

UOVTOkQH 

V9MMS. 


indenture  of  partition  of  the 


day  of 


therein 
—,  their 


4.  — of  tbe  state 
of  the  title  to 
the  wttled 
estates  Buhject 
to  the  incum- 
brances ; 


limited  in  use  by  way  of  mortgage  to  the  said  — 
executors,  administrators,  and  assigns,  and  redeemable 
upon  payment  by  the  person  or  persons  for  the  time 
being  entitled  to  the  reversion,  freehold,  or  inheritance 
of  the  same  premises  expectant  on  the  determination  of 
the  same  term,  unto  the  said  ,  their  executors, 

administrators,  or  assigns,  of  the  sum  of  £ ,  and 

interest  at  the  rate  and  time  appointed,  which  mortgage 
debt  and  term  for  securmg  the  same  had  become  vested 

by  survivorship  in  the  said alone ;  And  subject  as 

to  the  said  premises  comprised  therein  to  the  said  term 
of  1500  years  and  the  trusts  and  purposes  thereof,  the 
said  manors,  messuages,  farms,  lands,  and  hereditaments, 

by  the  said  disentailing  assurance  of  the day  of 

expressed  to  be  granted,  were  immediately  before  the 
execution  thereof  subject  to  the  trusts  of  a  term  of  1700 
years,  created  by  the  said  indenture  of  partition  of  the 

day  of ,  and  thereby  limited  in  use  to  the  said 

,  his  executors,  administrators,  and  assigns,  upon 

trusts  for  the  indemnity  by  the  usual  means  of  other 
estates  comprised  in  the  same  indenture  of  partition 
against  the  several  sums,  charges,  and  incumbrances 
hereinbefore  specified,  and  stated  to  affect  the  said  pre- 
mises comprised  in  the  said  disentailing  assurance  of  the 

day  of ,  and  to  have   been  charged   thereon 

preferentially  as  aforesaid  by  the  same  indenture  of  par- 
tition (namely,  the  several  sums  of  £ &c.  herein* 

before  in  that  behalf  respectively  mentioned,  and  making 

up  together  the  total  sum  of  £ ) ;  And  subject  as 

aforesaid,  the  said  manors,  messuages,  farms,  lands,  and 
hereditaments  by  the  said  disentailing  assurance  of  the 

day  of expressed  to  be  granted,  stood  limited 

and  settled  immediately  before  the  execution  thereof  to 
the  use  of  the  said  ,  their  executors,  administrators j 

and  assigns,  for  the  term  of  100  years,  upon  trusts  for 
securing  £500  per  annum,  by  way  of  pin-money,  to  the 

said  Dame ,  and  subject  thereto  to  the  use  of  the 

said and  his  .assigns  for  his  life,  with  remainder  to 
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the  use  of  trustees  to  support  contingent  remainders      FBKOBDmz 


during  the  life  of  the  said ,  with  remainder  to  the  

use  of  the  said  Dame and  her  assigns  during  her     mmasb  and 

life^  with  remainder  to  the  use  of  trustees  to  support  ior 

BTIDKHOIHO 
XXTIH0UI8H- 


contingent  remainders  during  the  life  of  the  said  Dame 


-,  with  remainder  to  the  use  of (the  only  son  of        mekt  of 


SATISflXD 
VOBTGAQB 


the  said hy  the  said  Dame ,  his  wife,)  and  the 

heirs  of  his  body,  with  divers  remainders  over:   And         ''"'a. 
WHEREAS,  by  the  said  indenture  or  disentailing  assurance  5,  —disentailing 

of  the  day  of  — — ,  which  was  expressed  to  be  *■»"•»««• 

made  between  [jparties],  and  was  duly  acknowledged  by 

the  said  Dame ,  and  inrolled  in  the  High  Court  of 

Chancery,  the  said  manors,  messuages,  farms,  lands,  and 
hereditaments,  in  the  indenture  now  in  recital  expressed 
to  be  thereby  granted,  were,  subject  and  without  prejudice 
to  the  uses  and  estates  subsisting  in  the  same  premises 
prior  to  the  said  estate  tail  of  the  said  —  therein, 
except  that  the  joint  power  of  appointment  by  the  inden- 
ture now  in  recital  limited  should  overreach  the  said  life 

estates  of  the  said and  Dame ,  and  to  the  gross 

sums,  charges,  and  incumbrances  charged  upon  and 
affecting  the  same  premises  respectively  limited  and 
assured,  To  such  uses,  upon  and  for  such  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  such 
powers,  provisoes,  agreements,  and  declarations  as  the 

said and  Dame and should  by  deed,  by 

them  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  witnesses,  appoint ;  And,  in  default  of 
appointment.  To  the  uses  and  upon  the  trusts  subsisting 
in  the  same  premises  immediately  before  the  execution 
of  the  indenture  now  in  recital :  [Recites  deed  poll  pur- 
porting to  release  the  premises  comprised  in  the  above- 
mentioned  term  of  100  years  from  Dame  — = — '«  pin  money 
— Iitdentwre  of  appointment  vesting  such  of  the  heredita- 
ments subject  to  the  power  of  appointment  given  by  the 
above-mentioned  disentailing  assurance  as  were    in  the 

county  of in  trustees  upon  trust  for  sale — Be-settle- 

ment  of  such  of  the  hereditaments  subject  to  the  same  power 
of  appointment  as  were  in  the  county  of Declaration 
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6.  — assigQ- 
mento  Testing 
the  incambranoes 
and  the  terms 
in  the  parties 
to  this  deed ; 


7.  — sale  and 
conTeyance  of 
part  of  the 
premises 
charged,  and 
payment  of  the 
charges  oat  of 
the  proceeds ; 

8.  —agreement 
to  execute 
release. 


9.  '^tnesseth. 


10.  Beleaseof 
the  property  not 
sold  from  the 
charges. 


qftmst  of  proceeds  of  sale  of  hereditamenU  appmaiied  upon 
truat  for  Bale y  for  payment  thereout  of  charges^  and  subject 
thereto  upon  vUerior  trusts — Recital  of  six  indentures  of 
same  date,  whereby  all  the  above  specified  incumbrances, 
and  the  several  terms  of  years  ivhereby  the  same  were 
secured,  were  vested  in  the  said  A.  B.,  C.  D.,  and  E,  F., 
subject  as  to  the  premises  comprised  in  eai^h  term  to 
redemption  upon  payment  of  the  money  secured  thereon, 
and  of  another  indenture,  dated  thefoUowhig  day,  whereby 
the  term  of  1700  years,  created  by  way  of  indemnity  eu 
above-mentioned,  was  assigned  to  the  same  parties,  subject 
as  to  the  tvhole  of  the  premises  to  redemption  upon  payment 
of  the  aggregate  of  the  monies  secured  by  the  above-men- 
tioned several  incumbrances — Sale  of  part  of  the  premises 
appointed  upon  trust  for  sale  as  above-mentioned,  and 
completion  of  sale  by  conveyance  acknowledging  the  pay- 
ment out  of  the  purchase  money  of  the  aggregate  amount  of 
the  above-mentioned  incumbrances  to  A.  B,,  C  D,,  and 
E.  F.']  And  whereas,  for  evidencing  the  payment  in  fiill 
of  the  said  sum  of  £ [aggregate  amount]  and  all  inte- 
rest for  the  same,  and  the  consequent  satisfaction  of  the 
several  terms  whereby  the  same  principal  sum  and  interest 
were  secured  as  aforesaid,  the  said  A.  B.,  C.  D.,  and 
E.  F.  have  consented  to  execute  such  release  as  is  here- 
inafter contained :  NOW  THESE  PRESENTS  WIT- 
NESS, that,  in  consideration  of  the  premises,  the  said 
A.  B.,  C.  D.,  and  E.  F.  do  and  each  of  them  doth  hereby 
release,  All  so  much  and  such  pai*t  and  parts  of  the  said 
hereditaments  and  premises  comprised  in  and  assigned 
to  them  the  said  A.  B.,  C.  D.,  and  E.  F.  by  the  six 

several  hereinbefore  recited  indentures  of  the day 

of ,  and  the  hereinbefore  recited  indenture  of  the 


day  of 


some  or  one  of  them  as  hereinbefore  is 


mentioned,  and  of  their  rights,  easements,  and  appur- 
tenances as  were  not  comprised  in  and  released  and  con- 
veyed by  the  said  indenture  of  the day  of [the 

conveyance  of  tlie  purchased  premises  to  the  purcJuiser]  as 
aforesaid.  From  the  said  respective  principal  sums 
assigned  to  them  the  said  A.  B.,  C.  D.,  and  E.  F.,  and 
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all  interest  for  the  same,   and  from  the  consolidated  Prbobdsrt 

aggregate  principal  sum  of  £ ,  and  all  interest  for  the  

same,  and  from  all  actions,  suits,  accoimts,  claims,  and  relbasb  ahd 

«  DBCLA&ATIOir 

demands  whatsoever  for,  upon  account,  or  m  respect  of  jor 

the   same  principal  monies  and  interest  or  any  part  Bvn)iHonro 

thereof  respectively:  And  the  said  A.  B.,  C.  D.,  and  kbhtof 

E.  F.  do  hereby  declare,  that,  by  the  means  aforesaid,  so  mobmi^b 

far  as  regards  such  of  the  said  hereditaments  and  pre-  terms. 


mises  hereinbefore  expressed  to  be  hereby  released  as  ii.  Declaration 
were  by  means  of  the  six  several  hereinbefore  recited  ha^^come 

indentures  of  the day  of ,  and  the  hereinbefore  »tisfied. 

recited  indenture  of  the  ■         day  of respectively 

assigned  to  them  the  said  A.  B.,  G.  D.,  and  £.  F.  for 
the  residues  of  the  respective  terms  of  700  years,  990 
years,  900  years,  600  yeai-s,  1500  years,  and  1700  years, 
subsisting  in  the  same  premises  respectively  as  herein- 
before  is  mentioned,  the  same  respective  terms,  so  far  as 

not  merged  by  means  of  the  said  indenture  of  the 

day  of  [the   conveyance  to    the  purchaser]    have 

respectively  become  satisfied  terms,  so  as  to  cease  and 
determine  by  virtue  of  the  Act  of  Parliament  in  that 
behalf.  In  witness,  &c. 
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ACKNOWLEDGMENT, 

of  deeds,  by  married  women,  187,  207,  218 

ADMINISTRATION, 

of  real  estate  under  decrees,  244,  250,  255,  259 

ADVANCES^  Future, 

as  to  securities  for,  83,  1075 

'  '  stamp  duties  on,  809,  1075 

ADVOWSON, 

title  of,  33,  35 

statutory  powers  of  selling,  35 

presentation^  l)y tenants  in  common,  33 

purchstse  of,  318 

curtesy  may  be  of,  ib. 

usually  excepted  from  mortgage  of  family  estates,  895, 

AGENT, 

purchasing,  is  seldom  party  to  conveyance,  230 
life  insurance  through,  531 

AGREEMENTS, 

general  observations  on  form  and  language  of,  1,  3,  45 
for  sale  of  land  or  growing  crops  must  be  in  writing,  2, 

3,36 
when  they  should  be  under  seal,  25,  53,  97,  148 
specific  performance  of,  3,  51 
for  sale  do  not  make  vendor  a  trustee,  5 
immediate  possession  by  purchaser,  8 
penalty  for  breach  of,  28,  525 
to  execute  powers,  92 
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AGREEMENTS— ee>n<mti««2. 

for  arbitration,  46, 121, 143,  158 
mortgage,  80,  96 

ANNUITY, 

deduction  of  income  tax  from,  859 
life,  grant  o^  requires  r^istration,  443 

APPOINTMENT, 

imder  a  power,  170,  174,  891 
to  dower  uses,  yalidity  of,  183 
of  new  trustees,  power  of,  317 

APPORTIONMENT, 

of  purchase   money  between  life  tenant  and  remain- 
derman,  228 

of  freeholds  and  copyholds,  266,  353 

APPROPRIATION 

of  payments  as  between  creditor  and  debtor,  932 

ARBITRATION, 

agreement  to  refer  to,  46,  76,  121,  143, 158,  437 
ousting  jurisdiction  of  Courts,  158,  1240 

under  C.  L.  P.  Act,  1854,  46, 122, 1437 
L.  C.  C.  Act,  49,  52 
Public  Health  Act;  162 
Building  Societies  Acts^  1240 
ARRANGEMENT, 

of  clauses  in  mortgages,  principles  of,  564 

ASSETS, 

legal  and  equitable,  what  are,  569 

ASSIGNMENT 

of  equitable  interests  in  copyholds^  190, 1308 
leaseholds,  198,  367,  461 
attendant  terms,  286,  490,  493 
leaseholds  without  licence,  covenants  against,  1016 
such  restrictions  run  with  the  land,  1017 

ASSIGNS 

of  trustee  or  mortgagee,  sales  by,  274 
licensed    lessee  when    bound   by  covenant    against 

assignment  without  licence,  1017 
debenture  take  subject  to  equities,  1222 
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ATTESTATION  CLAUSE, 

frame  of,  for  oommittees  of  lunatics,  375 
on  execution  of  powers,  8^1 

ATTORNEY, 

warrant  of,  as  a  collateral  security,  1161,  11G6 
as  an  evasion  of  forfeiture  or  alienation,  1167 
power  of.    See  Power 

ATTORNMENT, 

of  mortgagor  to  mortgagee,  643,  1247 

lease  stamp  not  required  on,  644 

superior  in  efficiency  to  power  of  distress,  646 

AUCTION, 

purchase  at,  by  agent,  230 
recital  of,  233 

AWARD.    See  Arbitration 

BANKING  COMPANIES, 
constitution  of,  937 
frame  of  mortgages  to,  940 
securities  for  floating  balance,  933 

BANKRUPTCY, 

law  of,  as  to  real  estate,  454 
conveyance  of  bankrupt's  freeholds,  456 

copyholds,  459 
leaseholds,  461 
effect  of,  on  covenant  to  keep  up  life  policy,  684 
law  of  reputed  ownership,  707,  725,  733 
statutory  protection  to  bon&  fide  dealings  without  notice 
of,  1134 

BARGAIN  AND  SALE, 

under  Statute  of  Uses,  172 

at  common  law,  173 

of  copyholds,  231 

for  years,  gives  an  actual  estate  without  entry,  1051 

BILL  OF  EXCHANGE, 

mortgage  for  securing,  1137^ 

BILL  OF  SALE, 

act  for  registration  of^  700 
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BILL  OF  SALE~-^ntinued. 

grantee  of^  may  marshal  against  landlord  distraining,  721 
points  connected  with,  1133,  1227 

BUILDING, 

covenants  and  proYisions  for,  444,  452 
SociBTiES,  mortgages  to,  1236 

CESSER, 

of  mortgage  terms  upon  redemption,  1335 

CHANCERY,  Court  of, 

enforces  specific  performance,  3,  25,  29,  51,  53 

submissions  to  arbitration  made  a  rule  of,  126i 

sales  by  order  of,  244,  248,  250,  255,  259,  205 

covenants  on,  249 

purchase  with  sanction  of,  465 

out  of  money  in,  348 

foreclosure  and  redemption  by  order  of,  580 

sale  of  mortgaged  property  by  order  of,  613 

appointment  of  receiver  by,  657 

rules  of,  respecting  possession  of  deeds,  792 

CHARGE, 

cases  in  which  securities  are  taken  by  way  of,  1071 
further,  form  of  deeds  of,  1280 

CHARITABLE  TRUSTS  ACTS, 
sales  imder,  404 
mortgages  under,  748,  1180 

CHARITY  ESTATE, 
exchange  of,  72 
sales  o^  403 
mortgage  of,  1180 

CHATTELS  PERSONAL, 

mode  of  passing  property  in,  694 

mortgage  of,  693 

reputed  ownership  of,  694,  700,  715 

presumption  of  fraud  from  non-delivery  on  sale,  696 

disposition  of,  to  defeat  creditors,  void,  710 

mortgage  of  after-acquired,  718 

incident  tofiieehold,  724 
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CHOSE  IN  ACTION, 

husband's  interost  in  his  wife's,  112 
reduction  into  possession  o^  117 
assignment  of,  117,  533,  Addenda 
notice  required,  530,  687,  689,  779,  1049,  1210 

inapplicable  to  equitable  interests  in  realty,  783 
what  inquiries  should  be  made  by  a  purchaser  of,  636 
when  derivative  interests  in  are  settled,  783 

CHUflCH  BUILDING  ACTS, 
reference  to,  904 

CHURCH  ESTATES  COMMISSIONERS, 
purchases  by,  376 
sales  by,  391 

COLI4ATERAL  SECURITIES, 
preparation  of,  1069 
stamp  duties  on,  1073 

COLLEGIATE  ESTATES, 

mortgages  o(  1192 

COMMONAGE, 

rights  and  regrant  of,  342 
COMPANY,  Public, 

execution  of  deeds  by,  148 
sales  to,  38,  47,  53,  5e,  477,  486,  Corriqenda 
conveyances  to,  477,  482,  484, 486 
mortgages  by,  1218 

of  securities  in,  1209 
borrowing  powers  of,  1219 

COMPLETION  OP  Purchase, 
what  is,  9 

personal  presence  of  vendor  at,  13 
vendor's  right  to  fruit  fallen  before,  14 

CONSENT, 

to  sale  under  power,  what  is  sufficient,  234 

life  tenant's  power,  how  preserved  on  mortgage^  1052 

CONSIDERATION, 

nominal,  no  longer  expressed  to  be  paid,  280 
statement  of,  in  a  deed,  206,  254 

when  paid  into  court,  248 

VOL.  11.  4  8 
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CONSOLIDATION, 

of  loans  into  one  mortgage  debt,  81 

mortgages  by  one  mortgagor  to  one  mortgagee,  837, 
1306 

CONTINUANCE, 

of  loan,  provisions  for  in  mortgage,  562,  593,  887 

where  policy  of  life  assurance  is  a  security,  1044 

CONVEYANCES  on  Sales, 

assurances  used  as,  for  freeholds,  169 

copyholds,  118,  190 

leaseholds,  198 
of  wife's  freeholds,  188,  217 
without  recitals,  206 

whose  concurrence  in,  may  be  required,  248 
under  trustee  acts,  259,  265, 1316 

COPYHOLDS, 

definition  and  conveyance  of,  188 

purchaser  o^  has  notice  of  the  customs,  6 

waste  and  forfeiture  of,  7,  198 

devised  to  trustees,  who  are  not  admitted,  8,  332 

equitable  mortgage  of,  85 

covenant  to  surrender,  194 

surrender  of  married  woman's,  191 

limitation  of  uses  of,  191 

entail  of,  how  barred,  329 

covenants  for  title  to,  193,  328 

surrenders,  by  whom  prepared,  195,  329 

proprietors  of  tenements,  386 
forms  of,  329 
devises  of,  in  trust  for  sale,  332 
releases  of,  by  mortgagees  and  trustees,  298 
bargain  and  sale  of,  231 
conveyance  of  contingent  interest  in,  190,  334 

by  mortgagees,  357 
enfranchisement  of,  339,  349 
mines  in,  431 

conveyance  of  bankrupt's^  459 

costs  of  appointing  new  trustee  of,  by  whom  borne,  332 
mortgages  of,  effected  by  conditional  surrender,  663,  960 

to  building  society,  1 243 
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COVYHOLDS-'^ntinued. 

conditional  surrender  cannot,  except  by  custom,  be  so 

framed  aa  to  avoid  double  admittance  on  sale,  666 
mortgages  under  copyhold  acts,  745 
discharge  of  mortgage  by  entering  satisfaction  on  court 

rolls,  667, 1332 
second  mortgagee  of,  964 
transfer  of  mortgage  of,  1060,  1307 
equitable  interests  in,  assignment  of,  1060,  1308 
reconveyance  of,  1332 

COPYRIGHT, 

law  of,  140, 1147,  Addenda 
warranty  of  title  to,  1146 

COSTS, 

of  conveyance  from  infants,  by  whom  borne,  6 
appointing  new  trustee  of  copyholds,  332 
further  assurance  under  mortgage  covenant,  660 
transfer  of  mortgage,  822 
reconveyance  under  trustee  acts,  S55 
solicitor's  lien  for,  on  funds  recovered  in  suit»  1131 

COVENANT, 

is  agreement  under  seal,  97 
to  stand  seised,  173 

surrender  copyholds,  194 
build,  444 

pay  not  qualified  by  covenant  to  indemnify,  521 
runmng  with  land,  235,  281,  444,  452 
on  sale  of  part  of  leasehold,  367 
by  purchaser  of  equity  of  redemption,  416,  417 
in  restraint  of  trade,  521 
for  production  of  court  rolls,  342 

deeds,  342,  540,  543 
by  lunatic^  374 
against  assignment  or  underletting,  1017 
for  payment  of  mortgage  debt,  564 

how  affected  by  statutes  of  limitation,  571 
as  to  naming  time  and  place  of  payment,  578 
on  demand,  915 
of  interest,  591 

4  s  2 


t-^ 
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COYE^  ANT— continued. 

for  ioBurmnoe  and  repair,  598 

keeping  up  life  policies,  528,  683 

renewing  leases,  610 

payment  of  mortgage  debt  by  life  tenant,  1014 

instalments,  593, 1022 
liability  under,  after  certificate  in  bankruptcy,  684 
joint  and  several  where  mortgagors  are  more  than  one, 
935 
COVENANTS  fob  Title, 

on  sales,  with  whom  entered  into,  and  to  whose  acts 

extended,  184,  208,  211,  213 
with  grantee  to  uses,  235,  281,  311,  452 
on  a  sale  of  a  wife's  real  estate,  219 

feoflfment,  223 
by  sublessee,  204 

fiduciary  vendors,  236,  274 
tenant  for  life,  236 

joint  tenants,  and  tenants  in  common,  225,  366 
vendor  who  has  mortgaged,  272 
grantor  of  an  easement^  476 
with  joint  tenants,  366 

grantee  to  uses,  281 
to  freeholds,  184 
copyholds^  193,  326 
leaseholds,  201,  367,  464 
in  conveyance  under  a  sale  in  court,  249 

of  equity  of  redemption,  416 
subject  to  a  mortgage,  417 
to  railway  company,  480 
alignment  of  a  patent,  499,  CoRniosND^ 
goodwill,  521 
policy  of  assurance,  528 
absolute  on  a  purchase,  321 
respecting  a  defective  title,  336 
remedies  against  bankrupt  covenantor,  528 
in  mortgages,  658,  867 

CRANWORTH'S  ACT, 

mortgagee's  power  of  sale  imder,  635,  755,  865,  976, 

986 


I 
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CRANWORTH'S  ACT^conHnued. 

affects  real  and  leasehold  property  only,  1049 
appointment  of  receiver  under,  654 
proYisions  of,  as  to  mortgagees,  in  extenso,  867 

DAMAGES  Liquidated, 

for  breach  of  agreement,  14,  28,  46,  525 

DEBENTURES, 

validity,  frame,  and  operation  of,  1218 
payable  to  bearer,  1227 
mortgage  o^  1202 

DEBTS, 

assignment  of,  517 
mortgage  of,  688 

executor's  power  to  sell  for  payment  of,  173,  299 

mortgage  for  payment  of,  984 
whether  existence  of,  must  be  inquired  into,  987 
creditor's  power  to  follow  estates  not  charged  with,  994 

DEEDS, 

covenant  for  production  of,  343,  374,  540,  543 
See  Title  Deeds 

DEFEAZANCE, 

deed  of,  now  rarely  used,  1017 

DEMAND, 

covenant  to  pay  on,  915 

DEVISE, 

of  land  agreed  to  be  sold,  5,  6 
copyholds  to  trustees,  8,  332 
mortgage  estate,  276,  1317 

DISTANCES, 

how  to  be  ipeasured,  524 

DISTRESS, 

power  of,  in  mortgages,  646 

by  receiver,  in  whose  name  made,  64 

DISTRINGAS, 

on  stock,  what,  and  how  obtained,  1129 

DOWER, 

object  of  limitations  to  bar,  177 
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should  not  be  barred  in  favour  of  heir,  179 
trustee  unnecessary  party  to  oonveyancey  182 
of  equitable  estates  of  inheritance,  180 

copyholds,  192 

gavelkind  lands,  223 

mines,  429 

equity  of  redemption,  414 
usea^  appointment  to,  183 

DRAINAGE  AND  IMPROVEMENT  ACTS, 
mortgages  under,  746 

DRAINS, 

right  to,  as  easement,  451 

EASEMENTS, 

law  of,  470 

conveyance  of,  under  power  of  sale,  238 
reservation  o^  in  exchanges,  70 
right  to  a  drain  may  be,  451 
covenants  by  grantor  o^  476 

ECCLESIASTICAL  COMMISSIONERS, 
sales  by,  394 

ENFRANCHISEMENT, 

of  copyholds,  339,  349 

statutory  mortgages  for  payment  of  expenses  of,  745 

ENROLMENT, 

of  bargain  and  sale,  172 
deeds  barring  entails^  265,  330 

EQUITABLE  INTERESTS, 
mode  of  charging,  1071 

power  of  attorney  in  assignment  of,  useless,  1024 
in  copyholds  how  conveyed,  1060, 1308 

EQUITY  OF  Redemption, 
how  conveyed,  413 

mortgaged,  1071 
dower  of,  414 

covenant  by  purchaser  o^  416,  417 
title  to,  when  altered  by  mortgage  deed^  582,  587 
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EQUITY  OP  Kedekption — continued. 

revocation  of  prior  will  by  limitation  of,  587 
purchase  of,  by  mortgagee  from  mortgagor,  635, 864 
preoantion  to  be  observed  by  mortgagee  or  purchaser  of, 
800,  964 

ESTATE  TAIL, 

conveyance  o^  under  trustee  acts,  265 
in  copyholds,  how  barred,  329 

EXCHANGES, 

disadvantages  incident  to,  how  avoided,  67 
by  inclosure  commissioners,  69 

EXECUTION, 

of  conveyance,  purchaser's  right  to  see,  13 

EXECUTORS, 

power  of,  over  assets,  984.    And  see  299,  173 

FEOFFMENT, 

of  what  made,  and  by  whom  used,  171 
by  infants  under  custom  of  gavelkind,  221 

FIRE, 

law  of  insurance  agsdnst,  599 
policy  0^  not  usually  assigned,  889 

application  of  money  received  from,  925 

FIXTURES, 

lien  created  on,  by  deposit  of  deeds,  85 

mortgage  of,  722 

pass  with  the  land,  723,  730,  733 

not  within  reputed  ownership  clauses,  725,  733 

when  assigned  should  be  specified,  728 

registration  of  bill  of  sale  of,  not  required  when  they 

pass  with  land,  736 
aliter  when  assigned  without  the  land,  737 
conclusions  from  cases  on  mortgages  of  fixtures  and 

moveable  chattels,  737 
t^hether  assignment  of,  without  the  land  is  good  against 

assignees  in  bankruptcy,  738 

FORECLOSURE, 

of  equitable  mortgage,  87,  615,  1071 

right  of,  a  necessary  incident  of  a  mortgage,  555 
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FORECLOSURE— ^on^tnu^J. 

none  before  day  fixed  for  payment  of  debt,  580 

on  bill  for,  time  allowed  mortgagor  to  redeem,  581 

dismissal  of  bill  for  redemption  equivalent  to,  581 

in  suit  for,  power  of  court  to  sell,  582y  613 

after  foreclosure  and  ssle  mortgagee  cannot  sue  for 

deficiency,  618 
mere  chai^  of  equitable  interests  does  not  entitle  to, 

1071 

FORFEITURE, 

of  copyholds,  7, 198 

FRAUDS,  Statute  op, 

agreements  required  to  be  in  writing  by,  2,  3,  36 
leaseholds  must  be  assigned  in  writing,  199 

FREEHOLDS, 

forms  of  assurances  of,  169 
covenants  for  title  to,  184,  213 
conveyance  of,  by  married  women,  187 

assignees  in  bankruptcy,  454 
mortgage  of,  560 

FURTHER  ADVANCF^, 

frame  of  mortgage  for  securing,  809,  1075, 1280 
stamps  on,  823,  936, 1075 

cannot   be  made  after   notice  of  subsequent    incum- 
brance,936 

FURTHER  ASSURANCE, 

in  mortgage,  covenant  for,  659 
expense  o(  660 

GAVELKIND, 

customs  of,  221,  223 

GOODWILL, 

definition  o(  and  dealings  with,  510 

GUARDIAN.— &«  Infant 

HUSBAND  AND  WIFE, 

their  respective  interests  in  wife's  personal  estate  in  poo- 
session  and  reversion,  112 
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HUSBAND  AND  WIFE— cofUintud. 

interest  in  wife's  real  estote,  217,  242,  318 
tenancy  by  curtesy,  193,  218,  318 
covenants  for  title  on  sale  of  wife's  real  estate,  219 
property  belonging  to  wife's  separate  use,  217,  249 
mortgage  of  wife's  estate,  584 

IMPLICATION, 
right  by,  37 
•  liability  by,  200 

INCLOSURE  COMMISSIONERS, 
exchanges  by,  69 
partitions  by,  74,  77 
mortgages  with  sanction  of,  744 

INCOME  TAX, 

interest  cannot  be  reseiTed  free  from,  858 

but  the  object  may  be  attained  indirectly,  ih. 

may  be  deducted  from  interest  on  purchase  money,  859 

on  annuities  created  by  will,  ib. 

reservation  of  interest  dear  of,  8oi 

INDEMNITY, 

covenant  to  pay,  not  qualified  by  covenant  to  indemnify, 
520 

INDORSEMENT, 

assignment  of  leaseholds  by,  366 
of  deed  of  farther  charge,  1280 
reconveyance  of  mortgaged  estate  by,  828,  1330 
on  title  deeds,  of  notice  of  charges,  801 

INFANT, 

costs  of  obtaining  conveyance  from,  6 
authority  of  guardian  to  lease  land,  27 
settlement  by,  117 
conveyance  by  of  gavelkind  land,  22 

estate  tail,  265 
and  reconveyance  by,  under  trustee  act,  259, 
265,  843 

INSTALMENTS, 

frame  of  covenants  for  payment  by,  562,  593,  1023 
as  to  advance  of  mortgage  money  by,  1022, 1074 
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INSURANCE, 

against  fire,  law  o£^  599 

bj  mortgagees^  603,  671 
policy  not  nsuallj  assigned,  889 
powerof  attomejon  assignment  of  policy,  889 
application  of  money  received  for,  925 

of  lives — See  Policy  op  Assurance 

INTEREST, 

payable  on  purchase  money,  5 

loans  secured  by  mortgage  or  bond,  565 
covenant  for  payment  of  in  mortgage,  591 
how  many  years  arrears  can  be  recovered,  571 
agreement  for  reduction  o^  562,  592,  884,  1062 
conversion  of,  into  principal,  821 
reservation  of,  clear  of  income  tax,  858 
compound,  not  illegal,  918,  1102 
capitalisation  of^  821,  918 
regulation  of,  according  to  market  rate,  1188 
payment  of,  on  transfers,  1300 

IRELAND, 

registration  act  in,  762,  766 

JOINT  ACCOUNT, 

provisions  on  loan  upon,  595 

JOINT  STOCK  COMPANIES, 
mortgages  to,  916 

of  shares  and  debentures  of,  1202,  1209 
payment  of  money  to,  916 

JOINT  TENANTS, 

how  they  present  to  livings,  33 

covenant,  366 
may  release  copyholds  to  each  other^  196 

JUDGMENTS, 

advantages  possessed  by  judgment  creditors,  1161 
no  longer  a  chaige  on  real  estate,  1165 

Land, 

agreements  for  sale  ofj  2,  3,  5 
agreed  to  be  sold,  devise  of,  5 


i 
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LAND  REGISTRY  ACT, 

mortgages  under,  754 
Bummary  of,  772 

LANDS  CLAUSES  CONSOLIDATION  ACT, 

conydyances  under,  of  freeholds,  47,  477,  486 

copyholds,  482 
in  consideration  of  rent  chai^,  486 
trustee  of  legal  estate  must  convey, 
487 
arbitration  imder,  49,  52 

LAND  TAX, 

not  an  incumbrance  needing  special  mention,  4 
mortgages  under  act  for  redemption  of,  746 

LEASE, 

what  need  not  be  in  writing,  3 

assignment  of,  198,  362,  366 

demises  of,  367,  668,  971 

recital  o^  362,  I0I6 

liabilities  by  implication  of  assignees  of,  200 

deposit  of,  no  breach  of  covenant  not  to  alienate,  89, 671 

depositee  of  not  liable  to  rent,  89,  670 

covenants  for  title  to,  201 

by  purchaser  of,  203 

in,  determined  by  conveyancejof  reversion,  391 
by  corporation,  377,  395 
sublessee's  right  on  renewal,  391 
sale  of  bankrupt's^  461 
renewal  of,  when  mortgaged,  610,  984 
mortgage  of,  668,  971 

effect  of  declaration  of  trust  of  nominal 
reversion,  669,  1250 
mortgagor's  and  mortgagee's  power  to  grant,  900 
under  power,  with  whom  lessee's  covenants  should  be 

entered  into,  900. 
conditions  against  assignment  of,  1016 

LEGACY, 

ademption  of,  107 

pajrable  out  of  real  estate,  duty  on,  1012 
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UGENCE, 

to  aasign  or  demise  leasehold,  1017 

LIEN, 

for  unpud  purchase  money,  83 
solicitor's,  for  costs,  1131 

LIF£  ASSTJUANCK—See  Policy  of  AssuRANCfi 

LIMITATION, 

of  estate  conveyed,  freeholds,  175 

copyholds,  191 

LIVERT  OF  Seisik, 

when  and  how  made,  172 
appointment  of  attorney  for,  223 

LOCAL  GOVERNMENT  ACTS, 
mortgages  under,  1196 

LOCKE  KING'S  ACT, 

operation  of,  on  mortgage  debts,  576,  956 

LUNATIC, 

power  of  committee  of,  over  estate,  371 

practice  respecting  deeds  covenanted  to  be  produced  by, 

374 
subscription  and  attestation  of  deeds  by  committees  o^ 

375 
mortgagee,  provisions  as  to  in  trustee  acts,  845 
Asylum, 

conveyances  to  committee  of  visitors  of,  473 

MACHINERY, 

in  reputed  ownership  of  bankrupt,  710 
intended  to  be  mortgaged  should  be  specified,  728 
when  mortgage  of,  must  be  registered,  736 
after-acquired  included  in  mortgage,  718 

MANOR, 

description  and  incidents  of,  894 

MARRIED  WOMEN, 

acknowledgment  of  deeds  by,  187,  207,  218 

surrender  of  copyholds  by,  191.     And  »ee  Husband  aki> 

WiFl 
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MARSHALLING, 

doctrine  of,  applied  to  grantee  of  bill  of  sale  against 

landlord  distraining,  721 
seourities,  provision  for  in  mortgage,  956 


MERGER, 

of  lower  in  higher  securities,  1140 

MINES  AND  MINERALS, 
definition  of,  439 
title  of  railway  companj  to,  under  lands  purchased  bj 

them,  40,  476,  Corrigbkda 
reservation  of,  in  exchanges,  70 
law  of,  generally,  423 

modes  of  conveying,  and  excepting,  428,  439 
as  to  mortgage  o^  1015 

MONTH, 

whether  lunar  or  calendar,  862 

MORTGAGE, 

agreement  for,  80,  96 

oonsolidation  of  different  loans  into  one  mortgage  debt,  81 
equitable,  with  or  without  deposit  of  deeds,  83 
requiring  registration,  86 

when  notice  of,  must  be  given,  89,  533,  687,  689,  779 
legal,  what  it  means,  88 
devise  of  legal  estate  in,  276 
keeping  on  foot,  for  benefit  of  purchaser,  294,  298 

mortgagee,  818 
mortgagor,  829 
for  unpaid  purchase  money,  form  of,  353 
conveyances  subject  to,  413,  417 
definition  of,  549 
cannot  be  made  irredeemable,  551 
frame  o^  557,  564,  1071 
out  of  what  fund  payable,  574,  576 
by  tenant  in  tail,  583 
for  life,  1014 

trustees,  632 

executors,  984 

railway  contractor,  1209 

public  companies^  1218 
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MORTGAGE— con^tntiee; . 
of  wife*B  estate,  584 
freeholdsy  560 
oopyholds,  663,  960,  964 
leaseholds,  668,  971,  984 
policies,  672 
debts,  688,  691,  1209 
personal  chattels,  693,  724,  1133 
after-acquired  property,  718 
fixtures,  722 

machinery,  724  \ 

ships,  754,  785 
funds  in  court,  1132 
mines,  1015 
life  poHcy,  1049 
collateral  securities,  1069 
equitable  interests,  1071 
securities  needing  expenditure,  1074 
stock  in  funds,  1129 

charity  estates,  1180  ^ 

local  rates,  1196  | 

shares  and  debentures,  1202,  1209  | 

contract  for  making  a  railway,  1209 
to  joint  stock  companies^  916,  937 
building  societies,  1236  . 

a  firm,  not  naturally  extended  to  dealings  after  change  . 

of  partners,  929  "I 

trustees,  596, 1321 
for  further  advances,  809,  936 

floating  balance,  933,  1225  | 

raising  portions,  1010 

succession  duty,  1178 
re-transfer  of  stock,  propriety  o^  1168 
securing  bills  of  exchange,  1137 
with  power  of  sale,  when  authorised,  631 
covenants  in,  for  payment  of  principal,  564 

interest,  591 
title,  658,  867 
under  parliamentary  powers,  743,  753 
statutory,  754.    And  see  Statutes 
priorities  of  mortgages,  757 
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MORTGAGE— oonttnu^c^ . 
stamps  oily  805 

transfer  of,  813,  830, 1292, 1294,  1298,  1307 
reoonvejanoe  o^  824, 1330 
contributory,  940 
payment  of  by  instalments,  1022 
bm  of  sale,  1133 

in  fee  and  for  years,  comparative  advantages  of,  1008 
devise  of,  276,  1317 

MORTGAGEE, 

equitable,  remedies  of,  87,  615 
covenants  by,  on  sale,  274 
sales  by  assigns  of,  274 

of  copyholds  by,  357 

with  concurrence  of,  417 
inutility  of  qualifying  expressions  in  conveyances  by,  285 
when  a  specialty,  and  when  a  judgment  creditor,  566 
purchasing  equity  of  redemption,  635,  864 

incumbrance  undervalue,  820 
a  q.  t.,  &o.,  of  lease,  not  liable  for  rent  or  covenants,  670 
in  what  cases  he  can  obtain  a  sale,  613 
should  have  power  of  sale,  612 
powers  of,  under  Lord  Cranworth's  act,'[635 
after  sale  and  foreclosure  cannot  sue  for  deficiency,  618 
subsequent,  whether  notice  must  be  given  him  of  in- 
tended sale  by  first  mortgagee,  627 
in  possession,  how  he  accounts,  638,  822 
cannot  chaise  for  trouble  in  collecting  rents,  but  may 

appoint  a  receiver,  639,  641 
attornment  to,  of  mortgagor  in  possession,  643 
power  of  distress  to,  646 
should  inquire  for  statutory  charges,  751 
cannot  be  required  to  transfer  mortgage,  295,  830,  832 
should  require  the  title  deeds,  790 
second,  precautions  to  be  taken  by,  800,  964 
indorsing  notice  of  his  charge  on  title  deeds,  801 
trustee  releasing  part  of  estate,  835 
consolidation  of  loans  made  by,  to  same  mortgagor,  837 
provisions  as  to,  in  trustee  acts,  843,  853 
power  to  grant  leases,  900 
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MORTGAGEE— «t>nftnu«<f. 

having  notice  of  subfiequeut  incumbrance,  936 
of  shares  in  companiesi  liabilities  of,  1204 

MORTGAGE  DEBT, 

made  specialty  by  covenant  or  bond,  566 

judgment  debt  by  warrant  of  attorney,  566 
covenant  for  payment  of,  568 
incidence  of,  under  old  and  new  law,  574,  576,  1306 
as  to  specifying  time  and  place  of  payment  of,  578,  579 
to  whom  it  should  be  made  payable,  579 
transfer  of,  295,  814,  830,  832,  1292, 1325 
kept  on  foot  on  purchase,  294,  298 

further  advance,  818 

reconveyance,  829 
analogy  of  to  a  satisfied  term,  91 1 
consolidation  of  loans,  837, 1306 
appropriation  of  payments  on  account  of,  932 
must  not  be  severed  from  security,  1292 

MORTGAGOR, 

covenants  in  conveyance  by,  272 
trustee,  632 
tenant  in  tail,  583 
attornment  by,  643 
grant  of  power  of  distress  by,  646 
appointment  of  receiver  by,  648,  1262,  1250 
trustee  of  nominal  reversion  in  leasehold,  669,  1250 
joining  in  transfer  of  mortgage,  813,  1300 
costs  of  further  assurance  by,  666 
transfer  of  mortgage,  822 
entitled  to  reconveyance,  824,  1292 
consolidation  of  loans  to,  837 
power  of,  to  lease,  900 

covenants  joint  and  several,  where  mortgagors  are  more 
than  one,  935 

MORTMAIN, 

restndnts  on  acquiring  lands  in,  466 

NOTICE, 

importance  of,  on  assignment  or  charge  of  legal  or  eqnit- 


INDEX  TO   IXTRODrCTIOXS   AXD   KOTKj?.      1363 

NOTICE— «)ii/4iiii«^. 

able  choees  in  action,  89,  533,  087,  089,  779, 1049, 
1123, 1129,  1204,  Addenda 
of  ooTenant  for  production,  540 
chax^ges,  by  indorsement  on  deeds,  800 
*    intended  exercise  of  power  of  sale,  62(f,  627,  862 

PARCELS, 

how  described,  207,  209,  Sdo 

in  transfers  of  moi*tgage,  1294, 1298 

PARTIES, 

to  conveyance  ov  sale  by  Court,  248 
how  described  in  recitals,  879 

PARTITION, 

by  enclosure  commissioners,  77 
court  of  chancery,  80,  Addenda 

PARTNERSHIP, 

how  constitutedt  132 

purchases  of  land  for,  922 

effect  of  change  of  partners  on  mortgage,  928,  930 

Stat  of  limit  runs  in  favour  of  deceased  partner,.  934 

PATENT  (Letters), 
grant  of,  126 
assignment  of,  496,  509 
covenants  in  assignments  of,  499,  Corrigenda 

PENALTY, 

for  breach  of  agreement,  28,  525 

POLICY  OP  Assurance, 

definition  and  assignment  of;  530 

covenants  in  assignments  of,  528 

circumstances  on  which  validity  of  depends,  673 

what  constitutes  an  insurable  interest^  530,  677 

loss  of,  how  remedied,  537 

to  whom  it  belongs  after  discharge  of  mortgage,  678 

precautions  to  be  observed  by  purchaser  or  mortgagee 

of,  536,  687, 1049 
contingencies  for  which  moi'tgages  of  policies  should 

provide,  681,  1067 

VOL.  n.  4  T 
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POLICY  OF  AfiSURANCE — cotUinued, 

proTisioiis  of  polioies  of  assurauoe  act  1867, 1042 

mortgage  of,  609,  683,  1046 

stamps  on  aasigmnent  of,  681 

power  of  attorney  on  alignment  of,  unnecessary,  1042 

notice  of  assignment  of,  requisite,  d30,  687,  Addenda 

PORTIONS, 

mortgages  for  securing  or  raising,  1010 
succession  duty  on,  1012 

POSSESSION, 

by  purchaser,  of  land  agreed  to  be  sold,  8 
reduction  into,  of  chose  in  action,  117 
of  title  deeds,  inferences  from,  790 
mortgagee  entering  into,  di£ferenoe  between  mortgage  of 
inheritance  and  mortgage  of  life  estate,  10o8 

POWER, 

agreements  to  exercise,  92 

formalities  to  be  obsenred  in  execution  of,  174, 181,  237 
conveyances  under,  155,  234,  238 
statutory,  of  mortgaging,  743 
of  leasing,  by  mortgagor,  900 
Op  Attorney 
necessary  authorities  implied,  517 
in  assignment  of  policies,  no  longer  necessary,  1042 

equitable  interests,  useless,  1024 
mortgage  debt,  1293 
mortgage  of  leaseholds  by  demise,  1250 
Of  Leasing 

in  mortgages  of  freeholds,  900 

leaseholds,  903 

Of  Sale 
exercise  of,  234,  238,  317 
conveyance  of  easement  under^  238 
validity  of,  in  a  mortgage,  272 
exercise  of,  by  assigns,  274 
by  executors  under  charge  of  debts,  299 

direction  to  sell,  173 
mortgage  with,  when  authorised,  631,  986 
essential  part  of  a  mortgage,  612,  631 
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POWER  OF  SAL^—continufd, 
frame  of;  619,  669 
to  whom  it  should  be  giYen,  620 
notice,  when  requisite  to  exercise  of,  626,  627,  802 
in  mortgage  under  court  of  chancery,  635 
under  Lord  Cranworth's  act,  635,  75«5,  865,  976 
of  leaseholds  by  demise,  669 
effect  of  submortgage  on,  691 
how  dealt  with  on  transfer  of  mortgage,  819 

PRESENTATION,  Next, 
purchase  of,  30,  35 
grant  of,  321 

PRINCIPAL, 

covenant  for  payment  of,  in  mortgage,  564 

without  deduction,  858 
capitalisation  of  interest,  on  transfer,  821,  1300 
and  surety,  law  as  to,  930,  1 1 07 

PRIORITY, 

of  mortgagees,  according  to  date  of  assurance,  757 

registration,  760 
notice,  89,  533,  687, 
689,  779 
possession  of  deeds,  790 
keeping  up,  on  transfer,  818 

PRODUCTION  OP  TiTLB  Deeds, 

right  to  covenants  for,  342,  540,  543,  834 
covenant  for,  by  lunatic,  374 

PUBLIC  COMPANY, 

sales  to,  38,  47,  53,  5G,  477,  486,  Corrigenda 
contracts  by,  how  to  be  executed,  53,  148 
mortgages  by,  1218 

of  securities  of,  1209 

PUBLIC  HEALTH  ACT, 

purchases  imder,  56,  58,  62 

PURCHASE, 

completion  of,  what  is,  9 

as  to  vendor's  presence  at,  13 
of  incumbrances  at  an  undervalue,  820 

4t2 
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PURCHASE  MONEY, 

payment  of  interest  on,  5,  254 

to  vendor  personally,  13 

trustees,  302 
into  court,  248,  252,  254 
out  of  funds  in  coutt,  348 
Tendoi^s  lien  for,  83 
receipt  for,  206 

apportionment  of,  on  sale  by  life-tenant  and  remainder- 
man, 228 

of  freeholds  and  copyholds,  263,  353 
unpaid,  form  of  mortgage  for,  353 

QUIEl'  ENJOYMENT, 

until  default,  proviso  for,  in  mortgages,  588,  867 
after  default,  frame  of  covenant  for,  659 

RAILWAY  COMPANY, 

sale  and  conveyance  of  lands  to,  38, 47,  53,  477,  482, 486 
rights  0^  to  support  from  minerals,  40,  Corrigenda. 
contracts  by,  how  to  be  executed,  53,  148 
for  sale  to,  how  enforceable,  51 

RECEIPTS, 

for  purchase  money,  form  and  value  of,  206 

divided  into  shares,  226 
paid  out  of  court,  348 

implied  power  to  give,  244 

trustees'  power  to  give,  244,  245,  250,  986 

RECEIVER, 

mortgagee  may  appoint,  641,  648 

in  whose  name  he  should  distrain,  649 

powers,  duties,  and  liabilities  of,  651 

appointment  of,  under  Lord  Cranworth's  act,  654,  869 

by  court  of  chancery,  657 
RECITALS, 

frequently  uunecessary,  206 

abbreviation  of,  255,  362,  906,  99f) 

of  leases,  199 

mortgage  deeds,  557 

parties  how  described  in,  879 

use  of  schedules  for,  890,  996,  1335 
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UIICITALS— continued, 

in  deeds  of  even  date,  1070 
reconveyance,  1330 

RECONVEYANCE, 

mortgagor  entitled  to,  on  pajdng  off  debt,  824,  1292 

a  technical  liability  from  which  he  should  be  relieved,  827 

suggestion  as  to  mode  of  relief,  ib. 

should  be  made  by  indorsement,  828.     And  see  1330 

^r  keeping  charge  on  foot,  829 

when  life  tenant  redeems,  830 

decree  for,  when  iimited  interest  redeems,  832 

lien  when  part  of  debt  ib  piiid  by  bill  of  exchange,  833 

costs  of  application  for,  under  Vrv^tce  acts,  855 

stamps  on,  856 

to  uses,  1331 

of  copyholds,  1332 

REDEMPTION, 

proviso  for,  form  of,  561,  577,  1241 

effect  of,  specifying  place  and  time  of  pay- 
ment, 578,  579 
alteration  of  title  by,  582 
mortgagor  entitled  to  six  months  for,  581 
none  before  time  fixed  in  mottgage  deed  for 
payment  of  debt,  580 
dismissal  of  bill  for,  equivalent  to  foreclosure,  581 
by  life  tenant,  830 
right  to  deed  assigning  several  mortgages  on  redemption 

of  one,  834 
covenant  for  production  when  mortgagee  retains  part  of 

estate  and  deeds,  ib. 
cesser  of  mortgage  terms  on,  1335 

REDUCTION, 

of  interest,  provisions  for,  562,  592,  884,  1062 

REGISTRATION, 

of  equitable  mortgages  in  register  counties,  86,  7G0 
billsofsale,  700, 1227 
mortgages  of  ships,  754 
grant  of  life  annuities,  443 
deeds,  policy  of  acts  for,  760 
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REGISTRATION-^/i<wtt€(/. 

notice  of  a  prior  unregistered  instrument  binding,  763 
register  not  notice  unless  searched,  765 
of  assignment  of  a  charge,  770 

wills  in  English  register  counties,  769 
Ireland,  767 
under  local  acts,  superseded  by  land  registry  act,  77^ 
of  judgments  under  present  law,  1166 

RENTCHARGE, 

dear  yearly,  what  is,  441,  859 
power  of  distress  incident  to,  44^ 
couTeyance  in  consideration  of,  48,  443,  486 

REPUTED  OWNEBSiriP, 

of  pe»»<i^  chattels,  694 
w'Chin  bankruptcy  acts,  707 
insolvency  acts,  715 
not  applicable  to  fixtures,  725,  733 

RESCISSION, 

of  contract  for  sale,  stipulations  as  to,  12 

REVERSIONARY  INTERESTS, 

of   married   women,   law  respecting,    113,    785,    Ad- 
denda 

how  dealt  with,  116,  785 
sales  0^  227 
description  of,  in  conyeyance,  393 

ROADS, 

public  and  private,  rights  over,  137,  449 

SALE,     • 

agreement  for,  does  not  make  vendor  trustee,  5 
power  of,  mode  of  exercising,  234,  317 

an  essential  part  of  mortgage,  563,  633 
in  what  cases  mortgagee  can  obtain,  87,  61 3^  617 
of  mortgaged  policy  of  assurance,  614 
after  foreclosure  and  sale,  mortgagee  cannot  sue   for 

deficiency,  618 
by  mortgagees,  mode  and  conditions  of,  622 
to  whom  surplus  proceeds  should  be  made  payable,  629 
power  of,  in  executors,  173,  299,  988 
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SALE — continued, 

of  equity  of  redemption  to  mortgagee^  613,  864 
See  Power  of  Sale 

SATISFIED  TERMS, 

histoiy,  and  effect  of  the  act,  283,  490 
release  of,  without  joinder  of  trustee,  286 
when  they  may  be  assigned,  287,  911 
analogy  between,  and  charges  kept  on  foot,  911 
cesser  of  mortgage  terms,  1335 

SCHEDULES^ 

use  of,  in  describing  parcels,  207,  209,  895 

substitution  for  recitals,  890,  996,  1335 
of  furniture  in  bill  of  sale,  1134 

SEAL, 

agreements  under,  unnecessary,  except  by  public  com- 
panies, 53,  97,  148 

or  where  parties  proceed  at  law,  25 
are  covenants,  97 
securities  under,  not  enlarged  by  parol,  931 

SEARCHES, 

to  be  made  by  mortgagees,  751,  759 

SEISIN, 

livery  of,  what,  and  how  made,  172 
appointment  of  attorney  for,  223 
creation  o^  to  serve  uses,  894 

SETTLEMENT, 

wife's  equity  to,  115 
by  infants,  117 

SHARES  IN  Companies^ 

mortgages  of,  1203 

SHIPS, 

mortgage  of,  754,  785 

SIMONYi 

law  respecting,  30 
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SPECIALTY, 

creditore  by,  under  oovenant  or  bond,  566 

operation  of  statute  of  limitation  on,  571 

SPECIFIC  PERFORMANCE, 

of  agreement  for  sale  of  land,  3,  25,  29,  5 1 

goodwill,  466 
reference  to  arbitration,  121 
execution  of  works,  149 

STAMP  DUTIES, 

apportionment  of  piurchase  money  for,  353 
on  agreements  for  mortgages,  81 
patents,  497 
attornment,  644 

mortgages  and  other  securities,  805,  936 
assignments  of  goodwill,  515,  810 

policies  of  life  assurance,  681 
mortgages,  805 

of  i-enewable  leaseholds,  609,  806,  984 
conveyances  of  Australian  property,  811 
sums  advanced  for  fire  insumnce,  608 

life  assurance,  609,  806,  811,  1046 
transfers  of  moi*tgage,  823,  1323 
reconveyances,  856 
collateral  securities,  1073 
del)entures,  1227 
building  societies' securities,  1242 

STATUTES, 

OF  Frauds,  requirameuts  of,  2,  3,  36,  199 
Uses,  operation  of,  176 

LiuiTATiONs,  operation  of,  on  specialty  debts,  571,  934 
MoRTOAOES  UXDER  AcTB  relating  to 

inclosure,  744 

copyholds,  745 

land-tax  redemption,  746 

charitable  tnists,  746,  1180 

drainage  and  improvement,  749 

succession  duty,  1178 

university  and  college  estates,  1193 

local  government,  1196 


•J 
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STATUTES,  MoRTOAOES  ttkder  Acts  relating  to — continued, 

joint  stock  companies,  1219 
building  societies,  1236 
Relating  to  merchant  shipping,  754,  786,  843 
land  registry,  755,  843 

Lord  Cranworth's  act,  635, 755,  865,  976,  986 
registry  of  assiimnces,  760 
-  trustee  acts,  843 
church  building  acts,  904 
building  schools,  ib, 
granting  sites  for  playgrounds,  ib. 
satisfied  terms,  283,  490,  911 
friendly  societies,  916 
repealing  usury  laws,  919 
mercantile  law  amendment,  930,  934 
Locke  King's  act,  576 

amendment  act,  956 
Lord  St.  Leonards'  act,  1017 
policies  of  assurance,  1042 

STOCK, 

distringas  and  stop  order  on,  1129 

as  to  propriety  of  mortgages  for  securing,  1 168 

STOP  ORDER, 

on  mortgaged  stock  in  the  funds,  1129 

SUBMORTGAGE, 

equitable,  by  deposit,  S6 

legal,  frame  of,  691 

effect  of,  on  power  of  sale,  691 

analogy  between  sub-mortgagor  and  surety,  693 

SUCCESSION  DUTY, 

by  whom  paid,  228,  289 

whether  it  interferes  with  practice  of  concealing  trusts 

of  moi*tgage  money,  597 
on  portions,  1012 
power  to  raise,  by  mortgage,  1178 

SURETYSHIP, 

law  of,  1107 

provisions  as  to,  in  mercantile  law  amendment  act,  930 
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SURFACE, 

right  to  support  of,  40,  425,  Cobrigesda 

SURRENDER.    See  Copyhold 

TACKING, 

how  far  affected  by  registry  actti,  766 
doctrine  o^  differs  from  that  of  oonsolidatiog  moitgagea 
in  equity,  838 

TENANT  FOR  LIFE, 

covenants  for  title  by,  229,  236 

may  deal  with  his  trustees,  309 

sale  of  next  presentation  by,  321 

costs  payable  by,  on  appointing  new  trustee  of  copyholds, 

332 
mortgage  by,  10o2 
redemption  by,  830 

qualification  of  covenant  by,  for  payment  of  mortgage 
debt,  1014 

TENANT  IN  TAIL, 

conveyances  by  and  instead  of,  under  trustee  acta,  do 

not  need  enrolment,  265 
of  copyholds,  how  estate  barred,  329 
mortgage  by,  when  an  absolute  bar,  583 

TENANTS  IN  COMMON, 

how  they  present  to  livings,  33 

convey  and  covenant,  225,  366 

TERMS  OF  YEARS.    See  Satisfied  Terms 

TIMBER, 

standing,  contract  for  sale  of,  36  J 

TITLE  DEEDS, 

deposit  of,  83 

inferences  arising  from  possession  of,  790 

precautions  to  be  taken  by  second  mortgagee,  .800 

indorsement  of  notice  of  mortgage  on,  801 

covenant  for  production  of,  342,  374,  540,  543 

right  to,  on  redemption,  834 

custody  of,  on  mortgage  for  a  tenni  1051 


' 
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TRADE, 

agreements  in  restraint  of,  521 

TRANSFER, 

of  mortgages,  cannot  be  insisted  on,  295,  830,  832 

mortgagor  should  be  party  to,  813 
modes  of  effecting,  814,  1292,  1294,  1298 
with  further  advance,  818 
by  indorsement,  819 
capitalisation   of  arrears  of  interest,  821, 

1300 
rents  in  arrear  do  not  pass  by,  823 
when  authorised  by  trustee  acts,  853 
of  copyholds,  1060,  1307 
to  trustees,  1074,  1321 
anomalous  provisions  of  stamp  acts,  1323 
of  stock,  mortgages  for  securing,  1168 
debentures,  1202 
part  of  mortgage  debt,  132^^ 

TRUSTEE, 

vendor  of  land  is  not,  5 

tenant  for  life  may  deal  with,  309 

payment  of  purchase  money  to,  302 

inutility  of  qualifying  expressions  in  conveyances  by,  28o 

power  of,  as  to  sales,  317 

giving  receipts,  244,  245,  250,  986 

appointing  new,  317 
responsibility  for  value  of  security,  836 
power  to  release  part  of  mortgaged  estate,  835 
mortgage  to,  596,  1321 

by,  632 

as  to  disclosing  trust  of,  597 
provisional,  assignment  to,  unnecessary,  1322 

TRUSTEE  ACTS, 

conyeyances  under,  on  sales,  259,  2Q5 
provisions  of,  as  to  mortgages,  843,  1316 
observations  on  plan  of,  851 
when  transfers  of  mortgages  are  authorised  by,  853 

UMPIRE, 

appointment  of,  76 
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USES, 

dedaration  o^  176 

dower,  operation  of,  177 

statute  of,  oonyeyanoes  derived  from,  17t3 

reconvejance  of  mortgaged  estate  to,  1331 

USURY, 

repeal  of  laws  against,  919 

VENDOR, 

must  be  named  or  designated  in  contract,  2,  3 

is  not  made  trustee  by  contract,  5 

dying  before  conyeyance,  5,  6 

required  to  be  personally  present  at  completion,  13 

of  land  to  public  company,  rights  retained    by,   40, 

CORRIGENnA 

his  lien  for  impaid  purchase  money,  83 

VESTING  ORDERS, 

do  not  require  enrolment,  265 

WARRANT  OF  ATTORNEY, 

nature  of,  1161 

as  securities  by  incumbents  of  benefices,  1 166 
evasion  of  forfeiture  on  alienation,  1167 
WASTE, 

working  forfeiture  of  copyhold,  7 

WIFE'S  ESTATE, 

in  personalty,  112,  142 
realty,  217,  242,  318 
mortgage  of,  584  . 

WILL, 

revocation  of,  under  old  law,  by  limitation  of  equity  of 

redemption,  587 
registration  of,  in  register  counties,  769 

Ireland,  767 
WITNESS, 

attesting,  should  not  be  an  interested  party,  175 
two  sufficient  in  any  case,  349 
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ACCOMMODATION, 

agreement  to  afford  railway,  43 

execute  works,  42,  485 

ACCOUNT  CURRENT, 

mortgage  for  securing,  913 

ADMINISTRATION 

recital  of  grant  of,  1319 

ADMITTANCE, 

to  copyhold,  330 

ADVANCES, 

mortgage  for  securing  further,  1074, 1085, 1113,  1312 
power  for  mortgagors  to  stop  further,  1105 

ADVOWSON, 

graint  of,  318 

AGENT, 

purchase  by,  233 

AGREEMENT.    See  Table  op  Contents 

AGGREGATE  SUM, 

mortgage  for,  %^2y  984 

ANNUITY, 

covenant  to  pay,  tee  443 

limitation  of  perpetual,  394 

mortgage  for  securing  adtanoes  by  way  o^  1098 
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APPOINTMENT, 

of  arbitmtora,  48,  120 ;  and  see  437,  475 

attorney  to  reoeive,  or  deliyer  seism,  224 

new  trustee,  recital  of,  313 
conveyance  by,  of  freeholds,  234,  280,  291,  310 
enfranchisement  by,  345 
mortgage  in  fee  by,  883,  890 

APPOINTMENT  AND  GRANT, 
conveyance  by,  in  fee,  212 

to  dower  uses,  215 

secure  a  rentchazge,  438 
tenants  in  common,  411 
uses  of  a  settlement,  310 
mortgage  by,  858 

APPORTIONMENT, 

of  rent,  between  parts  of  leasehold,  369  ;  and  ue  334 
purchase-money,  between  freeholds  and  copyholds,  for 

stamp  duty,  353,  413 
tenant  for  life  and  remainder- 
man, 336 
ARBITRATION, 

agreement  for  reference  to,  46,  47,  475 

short,  437 
covenant  to  pay  a  pice  to  be  lixed  by  (formal),  120,  474 

ASSIGNMENT, 

of  machinery,  303 
goodwill,  510 

equitable  interests  in  copyhold,  334 
copyhold,  by  mortgagees  who  have  not  been  admitted, 

357,  1309 
leasehold  to  a  purchaser,  by  lessee,  366 

asngnee,  362 
tenants  in  common,  by  executors,  365 
part  of  leasehold,  367 
copyholds  not  surrendered,  1309 

by  committee  of  lunatic,  371 
letters  patent^  496.   And  see  126,  and  Corrioenda 
mortgage  debt,  296 
policy  of  assurance,  to  purchaser,  526,  530 
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ASSIGNMENT— con<i»W(?tf. 

of  terma  of  years,  to  mortgage,  1042,  1074,  1098.     See 
Attendant  Terks 
mortgage  by,  1029 

ATTENDANT  TERMS, 

release  o^  286,  1341 
assignment  of,  490,  493 

in  trust,  to  cease,  287 

ATTORNEY, 

appointment  of,  to  receive  and  deliver  seisin,  223 
power  of,  517,   527,   1208.      Power  op  Attornet— 
Warrant  op  Attorney 

ATTORNMENT, 

by  mortgagor,  876 

AUCTION, 

recital  of  sale  by,  233,  247 

purchase  at»  247,  252 
AWARD, 

Of  inclosure  commissioners,  recital  of,  378.      See  af9o 
Arbitration 

BANKERS, 

mortgage  to,  913 

BANKRUPTCY, 

proceedings  in,  recital  of,  456 
conveyance  of  bankrupt's  freehold,  454 

copyhold,  459 
leasehold,  461 
BARGAIN  AND  SALE, 

of  copyholds  by  executors,  331 

BILL  OF  EXCHANGE, 

mortgage  to  secure,  1137 

BILL  OF  SALE, 

of  furniture,  1133 

BOARD  OF  HEALTH, 

agreement  for  sale  to,  56 

BREWERY, 

agreement  for  sale  of,  15 
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BUILDING, 

contract  for  execution  of  works,  142,  145 

dub,  conTeyanoe  to,  447  ' 

society,  mortgage  to  of  freeholds  or  copyholds,'  1 236 

leaseholds,  1248 
farther  charge  to,  1254 

BUSINESS, 

agreement  for  sale  of,  15 
assignment  of,  on  sale,  510 
mortgage  of,  1229 

CAPITALISATION, 

of  intoi^t,  provisions  for,  1118 

CAPITULAR  LEASE, 

surrender  of,  382,  386,  389 

CERTIFICATE, 

of  chief  clerk  as  to  sale  and  title,  247,  253,  257 

approving  conveyance,  254,  467 

title  and  mortgage  deed,  1174 

CESSER, 

of  term,  pi-oviso  for,  354,  1195 

declaration  to  efifect,  1341 
CHANCEL, 

conveyance  subject  to  cost  of  repairing,  399 

CHANCERY,  Court  of, 

agreement  for  purchase  under  direction  of,  63 
conveyance  on  sale  by,  244,  250,  255,  259 

purchase  by,  465 
enfranchisement  under  direction  of,  345 
payment  of  consideration  out  of  funds  in,  347 
mortgage  with  approbation  of,  1173 
offundsin,  1122,  1173 

CHARGE, 

mortgage  by  way  o^  1071,  1115 

of  life  estate  with  payment  of  interest,  1128 

further,  deed  o^  1280,  1284,  1288 

CHARITY  ESTATE, 

conveyance  of,  on  a  sale,  403 
mortgage  of,  1180 
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CHURCHES, 

power  for  mortgagor  to  grant  sites  for»  900 

CHURCH  ESTATES  COMMISSIONERS, 

surrender  on  purchase  by,  of  lease  (episcopal),  376 

(capitular),  382,  386,  389 
COAL.    See  Mines 

COLLATERAL  SECURITIES, 

for  mortgage  debt,  on  life  interest  and  policies,  1069 

by  warrant  of  attorney,  1157 
COLLEGIATE  ESTATE, 

mortgage  of,  1192 

COMMONAGE,  ; 

grant  of,  343 
re-appointment  o^  350 

COMPANY, 

mortgage  to  banking,  913 
finance,  1209 
form  of  debenture  by,  1217^ 

COMPENSATION, 

clause  for,  in  agreement  for  sale,  5,  48 

exchange,  68 
by  railway  company,  for  severance,  48,  54 
'for  damage  by  mining,  434 

making  drain,  474 
CONSIDERATION, 

statement  of  payment  of,  to  vendor,  206,  233 

vendors,  225,  228 
mortgagor,  857 
mortgagors,  871 
where  deposit  is  paid,  233 
into  court,  248 
out  of  courts  347 
partly   to   mortgagees   and    partly   into 
court,  257 
partly  paid  and  partly  secured,  354 
covenant  to  pay  residue  of,  356 
statement  of  transfer  of  stock  as,  407 

CONTINUANCE, 

of  loian  for  certain  term,  884,  1118 
on  altered  terms,  127 1 

VOL.  II.  4  u 
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CONTRACT 

for  making  railway,  mortgage  of,  1209 

CONYETANCE.  iSiee  FBSBHOLDfr-»CoFTH<»j)s — Lbabbholdb— 
Table  of  Ck)NTBVT8 

COPYHOLD, 

agreement  for  sale  of,  6 

partition  of,  74 
reoital  of  wiU  deviang,  331,  345 
*    surrender  o^  to  purcbaser,  329 

mortgagee,  963 
admittanoe  to,  of  porohaser,  330 
bargain  and  sale  of,  nnder  testamentaiy  power,  331 
enfrancbiBement  o^  339,  345;  349 
oovenant  to  surrender  to  purchaser,  325,  412 

mortgagee,  961,  964 
*  re-surrender,  355 
previously  surrendered,  covenants  for  title  to,  327 

release  of,  334,  389 
conveyance  of,  by  mortgagees  on  a  sale,  357 

with  freeholds,  353,  357 
bajikrupt's^  459 
to  railway  company,  482 
mortgage  of,  961,  963 

for  lives,  1031 
with  freeholds,  968 
leaseholds,  1029 
freeholds  and  leaseholds,  1035 
further  charge  o(  1288 
transfer  of  mortgage  of;  1307,  1310,  1316 
assignment  of  equitable  interest  in,  1309 

COPYRIGHT, 

agreement  for  sale  of,  140 
mortgage  of,  1137 

COSTS, 

provisions  for  payment  o^ 

in  agreement  for  purchase,  40,  ^%^  62 
on  arbitration,  49,  ^"2^^  123,  475 
conveyance  of  charity  estate,  407 
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COSTS— ixm<mwrf» 

proyisions  for  payment  o^ 

on  obtaining  letters  pateitt^  ISl,  502 
partition,  76,  79 
COVENANTS, 

against  inoombrances  by  one,  235,  249,  982, 1295,  1332 

several,  241,  269,  912,  1306 

IN  CONTBTAKOBB  ON  SaLES, 

for  title,  to  freeholds  limited  in  fee,  208,  213,  219 

to  dower  uses,   211,  216, 
281 
copyholds,  325, 327,  337,  483 
leaseholds,  363 

freeholds  and  leaseholds,  409,  479 
adTowson^  319 
next  presentation,  322 
^  equity  of  redemption,  411^ 
letters  patent^  499,  Cobrigenba 
goodwill,  518 

policy  of  life  assurance,  527,  538 
land  sold  to  raUway  company,  479,  483,  489 
for  title,  absolute,  on  sale,  321 

in  enfranchisement  deeds,  381 
agreement  for  mortgage,  88 
by  guardians  on  behalf  of  in&nt,  25 
vendor  seised  in  fee,  208,  211 

to  dower  uses,  213,  216 
owners  of  moieties,  351 
tenants  in  common,  226 
tenant  for  life,  236,  241 

and  remainderman,  229,  292 
husbands  for  themselves  and  their  wives,  219,  226 
husband  and  wife  binding  her  separate  estate,  421 
purchaser  of  lease,  364,  366,  369,  370,  374 
equity  of  redemption,  41.6 
goodwill,  520 
committee  of  lunatic,  374 

visitors  of  lunatic  asylum,  473 
grantor  of  easement,  436 
railway  company,  to  pay  rent,  481,  488 

execute  works,  485 

4  u  2 
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COVENANTS,  in  CoimiYAircBS  on  Sale8-w»ii^?iw^</. 
fidociaiy  Tendors,  235,  241,  249,  269 
joint  and  severaly  288 
to  Burrender  copyholds,  325 
re-sorrender  cop jholds,  355 
pay  nnpaid  purdiase  money,  356 
mortgage  debt,  416,  419,  539 
interest  on  price  of  adyowson,  320 
rent,  364,  366,  369,  370,  374 
rent-chaige,  443 
soooession  dufy,  293 
trade  debts,  520 
bnild,  insure,  and  repair,  444,  448 
execute  woiks  properly,  473,  485 
produce  deedfi^  344,  480,  489,  540,  543,  545 
in  restraint  of  trade,  521 
IN  Mortgages 
for  payment  of  principal  to  one,  857 

several,  871 
on  demand,  915 
by  instalments,  1024 
interest  to  one,  861 

several,  872 
during  life  by  tenant  in  tidl,  1014 
governors  of  diarity, 
1185 
on  further  advances,  1080 
by  tenant  for  life,  1128 
according  to  market  rate,  1 186 
premiums  of  insurance  (fire),  965 

(lifeX  1045 
aggregate  debt,  893,  1115 
account  current,  915 
distinct  loans,  942 
by  executors,  997 

gross  sum  and  further  advances,  1076 
to  replace  stock,  1170, 1175 
not  to  remove  mill  or  machineiy,  924 

furniture,  1135 
.  to  repair  and  insure,  924,  1089 
insure,  966 
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COVENANTS  in  Mortgages— con^mued 
to  surrender  copyhold,  961 . 
obtain  lease,  1077 

renewed  lease,  980 

grant  of  copyhold,  1^31 
keep  up  policies,  1044,  1062 
effect  insurance  on  life,  1072 
obtain  and  mortgage  lease,  1077, 1090 
make  adTanoes  to  mortgagor,  1100 
execute  transfer  of  shares,  1207 
provide  a  sinking  fund,  1268 
release  of  breach  6^  1028 
for  title, — ^freeholds  to  one,  865 

several,  JB77  , 
joint  and  several,  928 
freehold,  subject  to  prior  charges,  882  ' 

freed  from  prior  charges,  912 
mill  and  machinery,  928 
copyholds,  961 
freeholds  and  copyholds,  969 
leaseholds,  976,  982 
freeholds  and  leaseholds,.  1003 
leaseholds  and  copyholds,  1033 
freeholds,  copyholds,  and  leaseholds,  1040 
policies  of  assurance,  1048 

Imd  life  estate,  1055 
submortgage,  1261 

CRANWORTH'S  ACT, 

power  of  sale  by  reference  to,  865 

appointing  new  trustees  under,  958 

CURRENT  ACCOUNT, 

mortgage  fon  securing^  913 

DEBENTURlES, 

mortgage  of,  1202, 1209 

forms  of,  1217,  1228 

trust  deed  for  securing,, 1229 
DECREE, 

conveyance  of  land  sold  under,  240,  250",  255,  259 
DEFEASANCE, 

.  of  warrant  qf  attorney,  1159  -  j 
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DEMAND, 

oovenant  to  pay  money  on,  915 

DEMISE, 

mortgage  by,  of  freeholds,  1050 

leasehold^  971, 1096 

DISTRESS, 

power  of,  for  secoring  rent,  370,  371 

rentchaige,  442,  448 
in  mortgage,  887,  948, 1234 
DIVIDENDS, 

covenant  for  payment  o^  in  stock  mortgage,  1171 

DOWER, 

releaae  of,  206, 210 

naefl^  conTeyanoe  to,  by  grant,  210 

appointment  and  grants  215,  289 
recital  of,  306 

EASEMENT, 

giant  o^  238^  470 

ECCLESIASTICAL  COMMISSIONERS, 

conyeyanoe  by,  to  nses  of  settlement,  of  reversion  ot 

sinecure  rectoiy,  394 
of  reverdon  of  capitular  lease,  400 

ENFRANCHISEMENT, 
by  grant,  339 
nnder  power,  845,  349 

ENTRY, 

power  of,  for  securing  performance  of  covenants,  444 

rentchaige^  442 
working  mines,  428,  439 
viewing  state  of  premises,  1191 

limitation  of  cross  powers  o(  453 

EPISCOPAL  LEASE, 

for  lives^  suirender  o^  376 

^  conTeyBnceofreveiBion  expectant  on,  391 

EQUITY  OF  Redemption, 

conveyance  o!,  413 ;  and  He  289,  303,  Redxxptiok 
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EXCHANGE, 

agreement  for,  by  way  of  mutual  oonyeyances,  67 

indosure  oommissionersy  69 

EXCHEQUER  BILLS, 

investment  in,  of  loan,  pending  mortgage,  95,  98 

EXECUTORS, 

couTeyance  by,  of  freeholds,  298 

copyholds^  321 
leaseholds,  365 
inortgage  of  freeholds  and  leaseholds  by,  984 
further  advance  by,  1288 
transfer  of  mortgage  by,  1304 
reconveyance  by,  1333 

FEME  COVERT.  See  Mabribd  Woman 

FEOFFMENT, 

by  an  in&nt,  221 

FIXTURES, 

agreement  for  sale  of,  6 
mortgage  of,  913, 1019 

FREEHOLDS, 

agreement  for  sale  of,  3,  9       . 
conveyance  of,  in  fee,  206,  214 

to  dower  uses,  210,  215 
separate  use  of  married  woman,  242 
uses  of  settlement^  304 

wiU,  312 
tenants  in  common,  302 
trustees  for  sale,  315 
visitors  of  lunatic  asylum,  470 
railway  company,  477,  484,  486 
in  mortmain,  465 
by  vendor  seised  in  fee,  206,  210 

to  dower  uses,  212 
donee  of  power,  212,  .216;  230,  238 
joint  tenants,  318 
devisees  in  trust  for  sale,  323 
married  woman;  217,  420 
mortgagor  and  mortgagee,  270,  277, 
283,  294 
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FBEEHOLDS— coit/tntie<£. 

oonYeyance  o(  by  mortgagee  under  power  of  aale,  272/274 

tenant  for  life  and  remainderman,  227 
church  estates  commissionera^  391 
charity  troatees,  403 
bankrupt's  asngneesy  454 
on  sales  by  order  of  oourt^  244^  250,  255, 
259,  407 
purchase  by  order  of  court,  465 ;  (md 
Me  484 
reversionaiy  interests  in;  391,  394, 400 
with  copyholds,  353,  357 
leaseholds,  408 

and  copyholds^  411 
covenants  for  title  to.    Su  Coysnaitts 
mortgage  o^  to  one,  857 

aeyeral,  871 
with  copyholds,  968 
leaseholds,  984 

copyholds  and  leaseholds,  1035 
transfer  of  mortgage  o(  1292,  1295,  1304 

FURTHER  ADVANCES^ 

mortgage  for  securing,  1074,  1085, 1113,  1312 
covenant  by  mortgagees  to  make,  half-yearly,  1100 
power  for  mortgagor  to  stop,  1 105 
secured  by  further  chaige,  1288,  1304 

FURTHER  CHARGE, 

recital  of  deeds  o^  908 
deeds  o^  1280, 1284,  1288 
directions  to  receiver  on,  1291 

GAVELKIND, 

customaiy  conveyance  of  land  held  in,  221 

GENERAL  WORDS, 
form  o(  208 

GOODWILL, 

assignment  o^  510 

GRANT, 

conveyance  by,  in  fee,  206,  213,  219 
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» 
GBAt^'-continued. 

conveyance  by,  to  dower  uses,  210,  215 

of  advowson,  318 

next  presentation,  321 
easement,  238,  470 
mortgage  by,  in  fee,  872 

HEALTH,  Local  Board  of, 

agreement  for  sale  of  waterworks  to,  56 

HOUSES, 

proTisions  for  compelling  building  and  maintenance  of, 
444,  448 

HUSBAND  AND  WIFE, 

conTcyances  by,  206,  210,  217 
covenants  for  title  by,  421 
mortgage  by,  871 

INCLOSUKE  COMMISSIONERS, 
agreement  for  exchange  by,  69 

partition  by,  77 
award  o^  recital  of,  378 

INCUMBRANCES, 

covenant  against,  by  one,  235,  249,  982,  1295,  1332 

several,  241,  269,  912, 1306 

INDEMNITY, 

covenant  for,  against  mortgage  debt,  416 

calls  on  shares,  1208 
in  assignment  of  leaseholds,  364,  366,  369, 
370,  375 
mortgage  of  leasehold,  1005 
proviso  restricting  covenantee  from  suing  while  he  is 

indemnified,  520 
See  Prior  Gelasqw 

INDORSEMENT, 

assignment  of  lease  by,  366 
of  chief  derk*s  certificate,  1177 
farther  chioge  by,  1280 
transfer  of  mortga^  by,  1292 
reconveyance  by,  1330 
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MFANT, 

i^;reem6Dt  for  sale  of  estate  bdonging  to,  2o 
oonyejanoe  by,  customary,  221 

statutoiy,  263 
mortgage  by  trustees  for,  1178 

INSPECTION, 

of  accounts,  proylsion  for,  19,  505 
premises  for  repairs,  1191 

INSTALMENTS, 

payment  of  money  by,  provision  for,  17, 501, 1019, 1022, 

1193 
direct  covenant  for,  1024,  1185 
repayment  by,  allowed,  1024, 1105 
advance  of  loan  by,  1184 

INSURANCE, 

against  fire,  agreement  for,  21 
assignment  of,  888 
covenant  for,  444,  888,  965,  1082  (short) 

1191 
to  be  kept  up  to  minimum  amount,  1275 
of  lives,  see  Policy  of  Assurance 

INTEREST, 

m  COKVSTAKOBS  OK  SaI«]B 

on  purchase  money,  provision  for  payment  o^  5,  9,  14, 
35,  320,  356 
mortgage  debt,  covenant  for  payment  of,  81 
payment  o^  recital  of,  254,  257,  267^  270 
in  arrear,  recital  o^  276,  279 

IN  MoRTOiLOES 

covenant  for  payment  of^  to  one,  861 

several,  872 
by  executory  999 
tenant  in  taU,  1014 
for  life,  1128 
on  farther  advances,  1080 
-   compound,  918, 1100, 1118 
sums  equal  to  stock  dividends, 

1171 
interest  on  value  of  stock,  1176 
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INTEREST  IN  Mortgages— con<mue(f. 

proviso  for  reduotion  of  rate  of,  ordinaiy,  884,  944 

spedal,  1061 
adIjaBtment  of,  to  mazket  rate,  1186 
capitalisation  of,  1118 
INTESTACY, 

recital  o^  25,  275,  1318 

JOINT  ACCOUNT, 

declaration  that  money  belongs  to  mortgagees  on,  873, 

1083,  1329 
similar  clause  as  to  stock,  1172 

JOINT  STOCK  COMPANY, 

builders'  contract  with,  145 ;  and  see  Railway  Company 
mortgage  to,  913, 1209 

JOINT  TENANTS, 
grant  by,  318 
assigmnent  by,  365 
mortgage  to,  871 

JUDGMENTS, 

made  a  collateral  security  for  mortgage  debt,  1157 

LANDOWNER, 

agreement  for  sale  to  railway  company  by,  38,  47,  53 
conveyance  by,  to  railway  company,  freeholds,  477, 484, 

486 
copyholds,  482 
leaseholds,  417 
LEASE, 

agreement  for  sale  of,  9 

ibr  years,  assignment  ot,  362,  368 

surrender  of;  382 
for  lives,  surrender  o(  376,  386 
asngnment  of  ^rffft  o(  367 

with  freeholds,  408 

and  copjiioldi^  411 
bankrupt's,  461 
power  tar  mortgagor  to  grant  buildiiig;  898 

ordinary,   Ibr   twmt^-oDe 
yeasi,  902 
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power  for  mortgagor  to  accept  sorrender  of,  900 
mortgage  o^  by  demiae,  971 

assigmnent,  978,  1029 

with  licence,  1019 
charge,  1000 
renewable,  978 
with  fineeholds,  984 
leaBeholdjB,  1029 
freeholds  and  leafieholds,  1035 
covenant  for  renewal  o^  980 

to  obtain,  and  mortgage,  980 
transfer  of  mortgage  o^  1312 

with  freeholds  and  copyholds,  131$ 

LETTERS  PATENT, 

agreement  for  obtaining^  126 

assignment  of,  496 

covenants  for  title  to,  Gobbigenda 

LIABILITY, 

between  mortgagors  and  estate,  order  of,  955, 1005, 1128 

LIFE  ASSURANCK    See  Policy  of  Assurance 

LIFE  INTEREST, 

mortgage  o^  1050, 1056,  1069 

LIYERY  OF  SEISIN, 

appointment  of  attorney  for,  224 

LOAN, 

for  fixed  term,  884,  1118 

in  distinct  snms,  941 

to  be  made  by  instalments,  1184 

power  for  mortgagor  to  redace  by  instalmeuts,  1024, 1105 

continued  on  altered  terms,  1271,  1288 

LOCAL  GOVERNMENT  ACTS, 

mortgage  of  rates  under,  1196 

LUNATIC, 

aamgnment  of  leasehold  by  committee  o^  371 
asylum,  conveyance  to  committee  of  yiutors  of,  470 
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MACHINERY, 

# 

agreement  for  hire  and  sale  of,  137 
assignment  of,  303 
mortgage  of,  918, 1019 

MARRIED  WOMAN, 

oonveyanoe  by,  217,  420 

to,  242 
covenants  for  title  by,  421 

husband  on  behalf  o^  219 

MERGER, 

of  satisfied  term,  277,  283, 1341 
lease,  400 

MINES, 

agreement  as  to  working,  45 
reservation  of,  from  oonveyanoe,  40,  423,  428,  439 
stipulations  as  to  working,  40,  434,  443. 
mortgage  o^  1015 

MORTGAGE, 

purchase  money  secured  by,  20,  353 
agreement  for,  80,  90,  96 

assignment  of,  26 
transfer  of,  92,  1293, 1296 
by  trusteesi,  96 

investment  pending  negotiatioa  for,  95, 98 
recital  of,  freeholds,  270,  273,  358 
copyholds,  357 
leaseholds,  377 

freeholds,  copyholds,  and  leaseholds,- 1317 
transfer  of,  275 

release  from,  in  conveyance,  271,  273 
kept  on  foot  in  conv^ance,  294,  298 

mortgage,  911 
conveyance  subject  to,  413,  417 
part  of  purchase-money  may  remain  on,  353 
made  subject  to  prior  charges^  878,  997 

with  priority  over  former  chai^ges^  906 
to  banking  company,  9 IS 
limited  company,  1209 
assurance  office,  1113 
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M0BTOAG£--€0ii<mt(ei. 

to  tnuteeB  for  aeciimg  debentoraai  1229 

bnUding  aocieiy,  1236,  1248 
bj  demise,  971 

aeagnment,  978, 1029 
oorenant  to  simrender,  961 
ohaige  on  life  interest,  1071 
for  aggregate  Bom,  892 

adTaaces  by  way  of  axmuify,  1098 
with  powers  of  leasing,  898 

ooncorrenoe  of  prior  mortgagee,  906, 1085 
oontribntoiy,  941 
of  mill  and  machineiy,  913 

fee-simple  and  settled  lands,  950 
copyholds,  960,  962 
freeholds  and  copyholds,  968 
leaseholds,  971 
freeholds  and  leaseholds,  984 
freeholds  by  demise,  1050, 1194 
leaseholds  and  copyholds,  1029 
freeholds,  copyholds,  and  leaseholds^  1035 
mining  leases,  1015 

policy  of  assurance,  1042, 1074,  1098  >* 

and  life  estate,  1050, 1056, 1069     ^ 
agreement  for  lease,  1074 
reversionary  life  interest,  1098 

in  stock,  1113 
fimds  in  court,  1122 
fumitore,  1133,  1230 
copyright,  1137 
charity  lands,  1180 
college  esUte,  1192 
rates,  1196 

shares  and  bond%  1202,  1209 
contract  to  make  railway,  1209 
hotel  business,  1229 
for  account  current,  913 
two  distinct  suma^  941 
future  advances,  1074,  1085 
stodc  and  dividends,  1168 
interest,  1173 
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MORTGAGE— coR^ntMdf. 

for  securing  bills  of  exohaoge,  1137 
raising  portion,  1008 

succession  duty,  1178 
term  certain,  884,  1113 
at  compound  interest,  1098, 1100 

interest  according  to  market  rate,  1186 
by  ezecnton^  984 
with  approbation  of  court,  1173 
not  to  prejudice  powers,  1120 
collateral  securify  for,  1157 
transfer  o£    See  Teinsfeb 

MORTGAGEE, 

oonyeyance  by,  of  freeholds,  272 

copyholds,  357 

subject  to  prior  mortgage,  417 
postponing  his  charge,  906, 1085, 1287 
agreeing  to  make  further  advances,  1100 
enabled  to  take  possession  of  life  interest,  1058 
appropriate  receipts,  1059 
execute  works,  1095 

MORTGAGE  DEBT, 

recitals  of  state  of,  270,  279,  909, 1088, 1285 
assignment  of,  to  trustee  for  purchaser,  297 
declaration  of  trust  o^  on  purchase,  303 

mortgage,  911 
as  to  incidence  of,  955, 1005, 1128 
belonging  to  mortgagees  on  joint  account,  873,  1083, 

1172 
aggregate,  coTCnant  to  pay,  893 
continuance  of,  for  certain  time,  884, 1118 

on  altered  terms,  1271,  1288 
payable  by  instahnents,  1019,  1022,  1024,  1185,  1193 
power  to  pay  off  part  of,  1024, 1105 
submortgage  o(  1256 
transfer  of,  1293, 1297 

part  of,  1325 
release  of  property  from,  1330,  1335 

MORTGAGOR, 

power  to  grant  building  leases,  898 
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UOKTOkOOR^wniinued. 

power  to  aooept  Burrenden,  900 

grant  sites  for  choiches,  900 
order  of  liability  to  debt,  955 

MORTMAIN, 

oonyeyance  iiii  465 

NUISANCE, 

coTenaiit  not  to  oreate,  452,  474 

PARCEI^ 

deecripdon  of  Carm,  207,  222 

mansion  and  grounds,  210 
house  in  town,  213 
manor  and  lands,  215,  894 
plot  in  a  village,  219 
by  reference  to  tithe  map,  219 

railway  survey,  479 
freeholds  and  copyholds,  mixed,  359 
sold  to  railway  company,  479- 
mill  and  maohinety,  920 
leasehold,  362,  368 
PARTITION, 

ngreement  for,  by  mutual  conveyances,  74 

indosure  commissioners,  77 

PATENT.    See  Lbtters  Patent 

POLICY  op  ASSURANCB, 

against  fire,  assignment  of  on  mortgage,  888 
on  lives,  assignment  o^  on  sale,  526,  530 
mortgage  o^  1042,  1074, 1098 

to  assurance  office,  1113 
with  life  estate,  1050 
provision  for  assured  to  go  beyond  prescribed 

limits,  1063 
covenants  to  effbct,  1072,  1078 

keep  up,  1044,  1062 

PORTION, 

mortgage  to  secure,  1008 

POSTPONEMENT, 

of  chaige  by  prior  mortgagee,  906, 1085,  1287 
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POWER, 

agreement  to  exercise,  92 

oonyeyance  tinder,  by  trostee,  230,  239 

mortgagee,  273,  274,  357 
married  woman,  420 
of  copyholds  by  bargain  and  sale,  331 
enfranchisement  under,  342,  349 
OF  BKTBT,  for  securing  rentcharge,  442 

performance  of  ooTenants,  444 
OF  DISTRESS,  for  sccuring  rent,  370,  442 

in  mortgage,  887,  948 
OF  LEASING,  for  mortgagor  to  grant  building,  &c.,  leases,  898 

ordinary  leaseSi  902 
mortgagee  to  lease,  1236 
for  mortgagor  to  obtain  renewals,  980 

regrants,  1032 
pay  off  part  of  debt,  1024, 1105 

present  advance  without  discharg- 
ing prior  mortgages,  1121 
of  prior  mortgagees  not  to  be  prejudiced  by  mortgage, 

1120 
for  mortgagee  to  take  possesion  of  life  income,  1058 

appropriate  receipts,  1059 
execute  works,  1093, 1212 
settle  accounts,  1215 
cany  on  business,  1234 
OF  Attohnet,  in  assignment  of  mortgage  debt^  1293, 1297 

stock  in  trade,  517 
in  assignment  of  policy  of  life  assurance,  527 
(now  unnecessary,  1042,  n.) 
poliqr  of  fire  insurance,  888 
submortgage,  1258 
to  deliver  or  receive  seisin,  223 
apply  for  stop  order,  1132 
receive  dividends,  1208 

money  and  shares,  1212 
OF  BALE,  recital  of,  273 

in  mortgage  of  freeholds  to  one,  861 

several,  873 
mill  and  machmeryi  925 
copyholds,  961 
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POWER  Of  BAIA-H»ntinued. 

in  mortgage  of  leaseholds,  d73 

freeholds  and  leaseholds,  .1000 
freeholds,  copyholds,   and  leaseholds, 

1037 
fee  simple  and  settled  lands,  954 
policy  of  assurance,  1046 

andlife  estate,  1053 
agreement    for 
lease,  1083 
reversionaiy  interest,  1027 
shares  and  bonds,  1206 
hotel  and  furniture,  1231 
for  stock,  1172 
to  secure  payment  of  bills  of  exchange, 

1144 
subject  to  prior  chaiges,  880,  897 

leases  made  under  power  in 
mortgage  deed,  897 
in  preference  to  prior  chuges,  912,  1095 
submortgage,  1260 
contributory  mortgage,  944 
conferred  by  reference  to  Lord  Cran- 
worth's  act,  865 

existing  power, 
1117 
m  prior  mortgages  not  to  be  prejudiced,  898 

original  mortgage  to  apply  to  fresh  advances,  1117 
by  mortgagees  for  distinct  sums,  944 
to  be  exercised  only  with  consent  of  lessor,  1027 

after  seven  days'  default,  1274 
exercisable  virtually  only  in  court  6f  chancery,  1103 

PRESENTATION,  Next, 

agreement  for  sale  of,  30 
grant  of,  321 

PRIOR  CHARGE,  .  . 

mortgage  made  subject  to,  878,  1113 

with  preference  over,  906,  1085 
declaration  of  trusts  o^  in  mortgage,  911 
powers  under  not  to  be  prejudiced,  1120 
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1 
PROBATE,  .  . 

.  of  will,  recital  0^  276,  278 

W      i*.       . 

PRODUCTION  OP  DEEDS, 

coYenant  for,  by  lord  of  manor,  34:4 

absolute  owner,  540,  545  J    ... 

trustees,  543,  545 
to  railway  compaDj,  480,  489 
proviso  for  substituted  covenant,  542 
to  mortgagees,  agreement  for,  1276,  1278  .... 

PROVISO, 

for  cesser  of  term,  354,  1194 
restricting  liability  under  covenants  for  title)  237 
for  entry  to  enforce  covenant,  444,  453 

securities,  442,  1191 
reduction  of  interest,  884,  944,  1061 
continuance  of  loan  for  time  certain,  884,  1118 
payment  by  instalments,  17,  501,  1019,  1022 
adjustment  of  interest  to  market  rate,  1186 
quiet  enjoyment  till  defiikult,  1190 
redemption.    See  Redemption 
as  to  incidence  of  mortgage  debt,  955,  1005,  1128 
that  mortgage  shall  belong  to  firm  for  time  being,  928 
mortgagors  shall  not  be  debtors  for  sum  raised,  1180 
•         deed  shaU  not  form  a  title  deed,  1275 

PURCHASE  MONEY, 

payment  of,  into  court,  248,  253,  267,  484 
out  of  court,  provision  for,  347 
in  consols,  407 

by  instalments,  provisions  for,  17,  501 
apportionment  of,  for  stamp  duty,  353,  413 

between  vendors,  336 
covenant  for  payment  of,  356 

RAILWAY  COMPANY, 

agreement  for  purchase  by,  from  landowner,  38,  47  53 

,  executionof  works  by,  149,  158 
conveyance  to,  of  freeholds  and  leaseholds,  477 

•     copyholds,  482 
covenant  for  production  of  deeds  to,  480 
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RAILWAY  COMPANY— wrftntt^A 

redtal  of  part  of  estate  having  been  bought  by»  309» 

465 
mortgage  of  shares  and  bonds  o^  1202, 1209 

BATES, 

mortgage  of,  1196 

RECEIYEB^ 

deed  of  appointment  of,  1262 
directions  to,  1291 

RECITALS, 

OF  TITLE  to  freeholds,  213,  225,  255,  386  (short) 
copyholds,  6,  328,  331,  334,  345 
leaseholds  for  years,  362,  368,  372 

lives,  377,  386,  391,  395 
chattels  personal,  6,  301 
letters  patent,  496 
policy  of  assurance,  531,  1050, 1057 
life  estate,  1050,  1123     . 
reversion,  1123 
attendant  terms,  491,  494 
mortgage  charges,  892 

of  mortgagor  subject  to  charges  (concise),  892, 
906 
OF  ASSUBAKCES,  oonveyanco  to  dower  uses,  306 

lease  and  release,  304 
recovery,  baigain  and  sale,  230 
mortgage  of  freeholds,  262,  270,  273, 

906,  1069,  1272 
freeholds  and  copyholds^  357 
leaseholds,  377,  1271 
freeholds,  copyholds,  and  lease- 
holds, 1317    . 
transfer  of  mortgage,  275 
several  mortgages  (concise),  906 
surrender  of  and  admittance  to  copyholds 

328,  336 
conditional  surrender,  357 
agreement  for  lease,  512 
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RECITALS  OF  ASSURANCES — continued, 

lease  for  years,  362,  368,  961 
lease  for  lives,  377,  386 
contemporaneous  conveyance,  238 
disentailing  deed,  1339 
further  chaise,  908 
of  will  before  wills  act,  250,  260 

after  the  act,  245,  275,  278,  293 
devising  copyhold,  4,  231 
codicil,  103,  251 
seisin  of  vendor,  6,  225,  278 
intestacy,  25,  275, 1318 
limitation  of  estate  (concise),  298 
proceedings  in  chancery,  244,  250, 255,  259 

lunacy,  372 
bankruptcy,  456 
agreement  for  sale,  290,  296 

purchase,  263,  309,  314,  401 
"    loan,  97,  951 

in  distinct  sums,  942 
by  instalments,  1184 
further  advance,  893 
security,  1070 
power  of  sale,  231,  273 
sale  by  auction,  233,  247 
valuation  of  timber,  247,  252 
state  of  mortgage  debt,  270,  279,  909, 1088, 1285 
award  of  inclosure  comnussioners,  378 
grant  of  letters-patent,  496 

policy  of  assurance,  531,  1050 
formation  of  partnership,  913 
acceptance  of  bills  of  exchange,  1140 
substitution  of  schedule  for,  890 

RECONVEYANCE, 

of  mortgaged  estate,  1330,  1333 

to  uses,  1331 

REDEMPTION, 

conveyance  of  equity  of,  413.     And  see  298,  303 
Proviso  for,  in  purchase-deed,  419 
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REDEMPTION,  Proviso  fob — continued. 
in  mortgage  to  one,  860 

seTeraly  872 
banking  company,  921 
subject  to  prior  cbarges,  879,  843 
where  prior    charges    are    postponed,    910, 
1091 
contributory  mortgage,  943 
submortgage,  1258 
mortgage  with  leasing  powers,  895 

for  gross  sum,  and  further  advances,  1078, 
1091 

stock,  1170,  1176 
to  secure  bills  of  exchange,  1143 

be  pud  off  by  instalments,  1025 
of  freeholds,  860,  872 
mill  and  machinery,  921 
fee-simple  and  settled  lands,  953 
copyholds,  961     .    ' 
leaseholds,  973 

freeholds  and  leaseholds,  979,  999 
leaseholds     and      personal      chattels, 
1021 

copyholds,  1030 
freeholds,    copyholds,    and    leaseholds, 

1036 
charity  lands,  1190 
policy  of  assurance,  1043 

and  life  estate,  1053 
infiemt's  estate,  1179 
by  executors,  999 

REDUCTION, 

of  interest,  proviso  for  (ordinary),  884,  944 

(special),  1061 
according  to  market  rate,  1186 

RELEASE, 

of  terms  of  years,  286, 1335 

equitable  interests  in  copyholds,  334,  357 
from  mortgages,  259,  270,  277 
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RELEASE— continued  / 

'     from  dower,  206,  210  ^ 

on  payment  of  mortgage  money,  1335   . 

RENEWAL, 

of  lease,  covenants  to  procure,  980 
grant  of  copyholds  for  lives,  1031 

RENT, 

covenant  to  pay,  364,  366,  374 

apportionment  of,  369 

chai*ge  of  whole  on  part  of  leasehold,  384 

«  ■  •  ■ 

RENTCHARGE, 

agreement  to  sell  to  railway  company  for,  53 
conveyance  in  consideration  of,  and  limitation  of,  439, 

486.     And  set  Z^^      .  . 

covenant  to  pay,  443 

REPAIRS,  '  .  . 

mortgage  to  secure  money  to  be  advanced  for,  1085 
covenant  to  execute,  924, 1191, 1235 
power  for  mortgagee  to  execute,  1093 

REVERSION, 

conveyance  of,  by  church  estate  commissioners,  391 

ecclesiastical  commissioners,  394 
mortgage  of,  1098,  1113 

REVOCATION, 

of  old  uses  on  conveyance  of  settled  estates,  234,  239, 
349 

ROAD, 

agreement  to  make  and  maintain,  134,  449 
conveyance  of  right  of,  238 

SALE, 

recital  of  agreement  for,  225,  22S,  335,  353 
power  of,  in  settlement,  231 

mortgage,  273 
by  auction,  233,  247 
conveyance  to  trustees  for,  315  -       . 
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SALE — ccmtimted. 

conveyance  under  power  of,  230,  239,  272,  274,  420 
powers  of.    jS^  Poweb 

SATISFIED  TERMS.    See  Teems  op  Years 

SCHEDULE, 

description  of  parcels  by  reference  to,  207,  216,  894, 

1284,  1299 
substitution  of,  for  recitals,  890 
chaiges  specified  in,  1006 

SCHOOLS, 

power  for  mortgagor  to  grant  sites  for,  900 

SEISIN, 

appointment  of  attorney  to  receive  and  deliver,  224 
memorandum  of,  on  feoffment,  ib, 
recitals  of,  G,  225,  246,  251,  321 

SEPARATE  USE, 

of  married  woman,  conveyance  to,  243 

SETTLEMENT, 

conveyance  to  uses  of,  304,  394 
recital  of,  230 
sale  under  power  in,  230 
enfranchisement  under  power  in,  349 
mortgage  of  lands  in,  950 

SHARES, 

mortgage  o^  1202 

SINKING  FUND, 

deed  for  providing,  1267 

STAMP  DUTY, 

apportionment  of,  on  sale  of  freeholds  and  copyholds, 

by  recital,  353 
declaration,  413 
on  patents,  provision  for  payment  of,  502 
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STOCK  IN  TRADE, 

assignment  of,  010 

STOCKS,  Pdtblio, 

transfer  o^  as  consideration,  407 
mortgage  of  reversionary  interest  in,  1113,  1122 
to  secure,  1168,  1173 

STOP  ORDER, 

power  to  apply  for,  1 132 

SUBMORTGAGE, 

of  freeholds,  1256 

SUCCESSION  DUTY, 

covenant  to  pay,  293 
mortgage  for,  1178 

SURETY, 

provisions  as  to,  in  mortgage,  1106 

SURRENDER, 

of  copyholds,  to  purchaser,  329,  361 

conditional,  to  mortgagee,  963 
recital  of,  328,  336,  356 
covenant  for,  to  purchaser,  325 

mortgagee,  961,1311 
terms  of  years,  280,  376 
episcopal  lease  for  Hves,  376 
capitular  lease  for  years,  382 

lives  in  copyholds,  386 
lease,  power  for  mortgagor  to  accept,  900 

TENANT   FOR  LIFE, 

conveyance  of  freeholds  hy,  227,  486 
grant  of  next  presentation  hy,  321 
restricted  covenants  for  title  by,  236 
mortgage  of  life  estate  by,  1050,  1056 
joining  in  mortgage  by  reversioner,  1122 

TENANT  IN  TAIL, 

conveyance  by  adult,  227,  329 

statutory,  by  infant,  263 
covenant  for  payment  of  interest  by,  1014 
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TENANTS  IN  COMMON, 

oonyeyanoe  of  freeholds  by,  226 

to,  298 
alignment  of  leaseholds  to,  365 

oovenaiit  to  sorrender  copyholds  to,  412 

ooyenants  for  title  by,  226 

TERBiS  OF  TSABS, 

Burreuder  o^  280,  376,  382.    And  tee  286 
release  of,  by  cestuis  que  trust,  286 

mortgagees,  1335 
assignment  of,  in  trust  to  cease,  283 
proviso  for  cesser  of,  354,  1195 
declaration  of  satisfaction  of,  1341 
attendant,  assignment  o^  in  trust  for  purchaser,  490,  493 

TIMBER, 

agreement  for  sale  o^  10,  36 

on  estates  sold,  valuation  of,  247,  252 

TITLE, 

certificate  of  chief  derk  as  to,  247,  253,  257 
stipulations  as  to.    See  Aorebmbnts 
covenants  for.    See  Coyenantb  fob  Titlb 

TITLE  DEEDS, 

recital  as  to  deposit  of,  97 

agreement  that  termor  shall  hold,  357 

covenants  for  production  o^  344,  '480,  489,  540,  543, 

545.    See  Pboduotion  of  Deeds 
proviso  that  deed  shall  not  form  one  oi^  1275 
agreement  for  deposit  o^  on  mortgage,  1276,  1278 

TRANSFER^ 

OF  STOCK,  statement  o^  407 
MOBTGAOE,  recitsl  of,  275 

by  indorsement,  1292 

independent  deed,  1295 
mortgagor  being  a  party,  1299 
with  new  proviso  for  redemption,  1302 
with  further  advance,  1304, 1310 
copyholds  not  surrendered,  1307 

surrendered,  1310 
leaseholds,  1312 


\ 

t. 


INDEX  TO  THE  FORMS.  1405 

TRANSFER  of  mortgage — continued. 

freeholds,  copyholds,  and  leaseholds,  1316 
where  part  of  debt  has  been  paid  off,  1316 
on  appointment  of  new  trustee^  1321 
of  part  of  mortgage  debt,  Id^     /Cj  A  *  -^ 

TRUST,  DECLARATION   OP, 

of  exchequer  bills  pending  loan,  95,  98 
attendant  term  for  purchaser,  490,  493 
mortgage  debt  kept  on  foot,  294,  911 
prior  charges  for  subsequent  mortgagee,  911 
life  interest  and  policies,  for  securing  coyenanted 

payments,  1103 
mortgage  debt,  1121, 1326 
monies  received  under  policies,  1044 

assignment  of  reyersion, 

1103 
^  original  security,  1259 
for  securing  debentures,  1230 
for  sale,  conveyance  upon,  315 

TRUSTEES, 

for  sale,  short  recital  of  title  of,  386,  405 
conveyance  to,  315 

on  sale  by,  230,  238,  294,  331,  403 
to,  304,  312,  394,  470 
covenants  as  to  title  by,  235,  241,  249,  269 
power  to  appoint  new,  in  mortgage  of  settled  lands,  958 
mortgage  to,  with  declaration  of  trust,  1113 

by,  of  infant's  estate  for  succession  duty,  1178 
charity  lands,  1180 
for  money  borrowed  by  them,  1180 
transfer  of  mortgage  to  new,  1321 

UMPIRE, 

appointment  o^  49.    And  see  Arbitration 

USES, 

dower,  limitation  of,  210,  215 

recital  of,  306 
revocation  of,  234,  239,  249 
of  settlement,  conveyance  to,  304,  394 
will,  conveyance  to,  312,  400 


• 
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leoonveyance  of  mortgaged  estate  to,  1331 

VALUATION, 

agreement  to  buy  at,  10,  48,  54,  58 
of  estate  to  be  parted,  agreement  for,  75 
timber,  recitals  as  to,  247,  252 

VESTING  ORDER, 

of  entailed  freeholds  and  copyholds,  265 ,  n. 
bankrupt's  copyhold,  459 

VICAR, 

limitation  of  perpetual  annuity  to,  394.     And  aee  Mobt- 

UAJS 

WARRANT  OF  ATTORNEY, 
as  collateral  security,  1157 
defeasance  of,  1159  ^ 

WATERWORKS, 

agreement  for  sale  of,  56 

WAY, 

grant  of  right  of,  238 

agreement  for  making  and  maintaining,  for  mining  pur- 
poses, provisions  as  to,  423,  438,  Easement 
WILL, 

agreement  for  settling  construction  o^  101 
conyeyance  to  uses  of,  312 
recital  of,  before  the  wUls  act,  250,  260,  324 
after  the  act,  2i5,  275,  278,  299 
devising  copyholds,  231,  345 


• 


THE  END. 
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